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2  California  Association  of  Employers  vs. 

In  the  District  Court  of  the  United  States  of 
America  in  and  for  the  District  of  Nevada 

Civil  Action,  No.  700 

CALIFORNIA  ASSOCIATION  OF  EMPLOYERS,  a  California  Cor- 
poration, doing  business  under  the  firm  name  and  style  of 
RENO  EMPLOYERS  COUNCIL. 

Petitioner, 

vs. 

BUILDING  AND  CONSTRUCTION  TRADES  COUNCIL  OF  RENO, 
NEVADA  AND  VICINITY,  HOD  CARRIERS  BUILDING  AND 
COMMON  LABORERS  LOCAL  UNION  No.  169,  UNITED 
BROTHERHOOD  OF  CARPENTERS  AND  JOINERS  OF 
AMERICA,  LOCAL  UNION  No.  1242,  UNITED  BROTHER- 
HOOD OF  CARPENTERS  AND  JOINERS  OF  AMERICA, 
LOCAL  UNION  No.  971,  LOCAL  UNION  OF  OPERATING 
ENGINEERS  No.  3,  OPERATIVE  PLASTERERS  AND  CE- 
MENT FINISHERS  LOCAL  UNION  No.  241,  BRIDGE, 
STRUCTURAL  AND  ORNAMENTAL  IRON  WORKERS 
LOCAL  UNION  No.  118  OF  SACRAMENTO,  CALIFORNIA, 
ELECTRICAL  WORKERS  LOCAL  UNION  No.  401,  PAINT- 
ERS, DECORATORS  AND  PAPERHANGERS  LOCAL  UNION 
No.  567,  BOILER  MAKERS,  IRON  SHIP  BUILDERS  AND 
HELPERS  LOCAL  UNION  No.  94,  BRICKLAYERS,  MASONS 
AND  PLASTERERS  LOCAL  UNION  No.  6,  JOURNEYMEN 
PLUMBERS  AND  STEAM  FITTERS  LOCAL  UNION  No.  350, 
UNITED  SLATE,  TILE  AND  COMPOSITION  ROOFERS, 
DAMP  AND  WATERPROOF  WORKERS  UNION  No.  224, 
SHEET  METAL  WORKERS  INTERNATIONAL  ASSOCIA- 
TION LOCAL  UNION  No.  26,  ELEVATOR  CONSTRUCTORS 
LOCAL  UNION  No.  401,  WOOD,  WIRE  AND  METAL 
LATHERS  LOCAL  UNION  No.  208,  BLACKSMITHS,  DROP 
FORGERS  AND  HELPERS  LOCAL  UNION  No.  158,  INTER- 
NATIONAL BROTHERHOOD  OF  TEAMSTERS,  CHAUF- 
FEURS, WAREHOUSEMEN  AND  HELPERS  OF  AMERICA, 
LOCAL  No.  533. 

COMPLAINT 

Comes  now  your  petitioner  and  for  a  cause  of 
action  for  a  declaratory  judgment  respectfully 
shows:  [2] 
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I. 

That  the  California  Association  of  Employers,  is 
a  corporation,  organized  under  the  laws  of  the  State 
of  California;  that  said  corporation  is  qualified  to 
do  business  in  the  State  of  Nevada,  and  for  a  niun- 
ber  of  years  last  past  and  immediately  prior  to  the 
filing  of  this  petition,  said  corporation  was  engaged 
in  business  in  the  State  of  Nevada  and  doing  busi- 
ness under  the  fictitious  name  of  Reno  Employers 
Council,  having  its  principal  place  of  business  in 
the  City  of  Reno,  State  of  Nevada.  That  the  re- 
spondent, the  Building  and  Construction  Trades 
Council  of  Reno,  Nevada,  is  an  organization  with 
various  labor  unions  as  its  affiliates,  in  the  Coun- 
ties of  Washoe,  Storey,  Ormsby,  Douglas,  Lyon, 
Mineral,  Churchill,  Esmeralda,  Nye,  Lander,  Persh- 
ing, Hiunboldt,  Elko,  White  Pine  and  Eureka,  in 
the  State  of  Nevada,  and  these  unions  have  juris- 
diction over  working  conditions  in  construction 
work  in  counties  in  some  of  the  northeastern  part 
of  the  State  of  California.  That  said  Building  and 
Construction  Trade  Union  affiliates  being  the  other 
respondents  herein  named  are  affiliated  with  the 
American  Federation  of  Labor.  That  the  respond- 
ent Union,  Ornamental  Iron  Workers  Union  No. 
118  is  a  California  Union  carrying  on  negotiations 
in  respect  to  collective  bargaining  with  employers 
in  Building  and  Construction  industry  in  north- 
eastern California  and  in  western  Nevada  by  and 
through  respondent  Building  and  Construction 
Trades  Council  of  Reno,  Nevada. 
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II. 

That  on  the  24th  day  of  May,  1947,  the  petitioner 
and  the  Building  and  Construction  Trade  Council 
of  Reno,  Nevada,  [3]  entered  into  a  master  industry 
collective  bargaining  contract  wherein  petitioner 
was  party  of  the  first  part  and  the  Building  and 
Construction  Trades  Council  of  Reno,  Nevada,  and 
vicinity,  by  and  in  behalf  of  its  affiliates  and  other 
respondents  herein,  were  parties  of  the  second  part, 
wherein  the  respective  parties  did  agree  for  a  pe- 
riod from  the  24th  day  of  May,  1947,  to  and  in- 
cluding the  21st  day  of  May,  1948,  to  operate  their 
employee-employer  relationship  in  respect  to  the 
matter  of  union  security  and  other  working  condi- 
tions, which  said  master  contract  is  appended  to 
this  petition  as  Exhibit  ''A,"  and  expressly  made 
a  part  hereof. 

That  thereafter  and  after  the  execution  of  the 
master  agreement  aforesaid  the  following  respon- 
dent union,  to-wit:  United  Slate,  Tile  and  Compo- 
sition Roofers,  Damp  and  Waterproof  Association, 
Local  No.  224,  Plumbers  and  Steam  Fitters  Union, 
Local  350,  Hod  Carriers,  Building  and  Common  La- 
borers Local  Union  No.  169,  United  Brotherhood  of 
Carpenters  and  Joiners  of  America  Local  Union 
971,  Painters,  Decorators  and  Paperhangers  Local 
Union  Number  567,  United  Brotherhood  of  Car- 
penters and  Joiners  of  America  Local  Union  No. 
2142,  Sheet  Metal  Workers'  International  Associa- 
tion, Local  Union  No.  26,  International  Brother- 
hood of  Teamsters,  Chauffeurs,  Warehousemen  and 
Helpers  of  America,  Local  No.  533,  did  each  ap- 
pend thereto  as  a  part  of  Exhibit  ''A"  a  stipula- 
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tion  wherein  each  of  said  respondent  unions 
adopted  the  conditions  of  the  said  master  agree- 
ment. 

III. 

That  this  action  arises  under  the  Constitution  of 
the  United  States,  Article  1,  Section  8,  Clause  3; 
the  Act  of  Congress  49  Stat.  449,  USC,  Title  29 
Sees.  151-166,  popularly  [4]  known  as  ''The  Na- 
tional Labor  Relations  Act,"  as  amended  by  the 
Act  of  Congress  61  Stat.  1  36,  USC,  Title  29  Sees. 
151-197  popularly  known  as  the  "Labor  Manage- 
ment Relations  Act  of  1947,  as  hereinafter  more 
fully  appears.  The  matter  in  controversy  exceeds 
exclusive  of  interest,  the  sum  of  three  thousand 
dollars. 

IV. 

That  prior  to  entering  into  the  master  agreement 
under  date  of  May  24,  1947,  appended  hereto  as 
Exhibit  "A,"  the  said  Reno  Employers  Council 
did  act  for  and  on  behalf  of  the  following  mem.- 
bers :  Ready-Mix  Concrete  Co.,  A.  P.  Eveleth  Lum- 
ber Co.,  Flanigan  Whse.  Co.,  Reno  Mercantile  Co., 
ber  and  Coal  Co.,  Consolidated  Warehouse  Co., 
Commercial  Hardware  Company,  Crane  Company 
of  Nevada,  Home  Lumber  Company  of  Nevada, 
Peterson-McCaslin  Lumber  Co.,  Paul  Bunyan  Lmn- 
ber  Co.,  Flanigan  Whse.  Co.,  Reno  Marcantile  Co., 
J.  R.  Bradley  &  Co.,  Morrison-Merril  &  Co.,  all  of 
whom  are  Building  Material  Dealers,  E.  Billi,  C. 
N.  Blabon,  Walker-Boudwin  Construction  Co., 
Mervin  Gardner  Co.,  Hancock  and  Hancock,  Frank 
Hensley,  Ed  Lee,  Linville  Construction  Co.,  Fred  C. 
Mathews,  O.  &  O.  Novelty  Co.,  Gr.  Panicari,  J.  Wat- 
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kings,  Weill  Construction  Co.,  Weichman  and  Pro- 
basco,  Paul  C.  Williams  all  of  whom  are  Contrac- 
tors, George  Warren  Co.,  and  Yancey  Company 
each  of  whom  are  Roofers,  Molten  &  Fitch,  Ander- 
son &  Landucci,  Lyle  Smith,  Ben  Bowles  Co.,  Her- 
bert V.  Smith  Electrical  Co.,  Linnecke  Electric 
Co.,  Sparks  Electric  Co.,  Enterprise  Electric  Co., 
Hankin  Bros.,  All  Electric  Co.  of  Sparks,  Electric 
Service  Co.,  George  Day  Electric  Co.  of  Sparks, 
Tom  Wright  Electric  Co.,  Harold  Deck,  Leo  Likes, 
all  of  whom  are  Electrical  Contractors,  Harold 
Tamka,  Mervin  Gardner,  Camil  Solari  &  Sons,  Leo 
Anima,  [5]  Lyle  Ball,  Bill  Avery,  Elmer  Rowe, 
J.  A.  Heywood,  Tom  Johnson,  Julius  Caselli,  Paul 
Barnes,  Jes  B.  Beskwys,  C.  H.  Balz,  Truman  A. 
Jones,  Tom  Cox,  Ed  Stauts,  Tom  Stauts,  R.  C. 
Graham,  C.  E.  Springer,  J.  W.  Byassee,  Andrew 
Solari,  George  Len  all  of  whom  are  Painting  Con- 
tractors, National  Coal  Company,  Union  Ice  Com- 
pany of  Nevada,  Reno  Press  Brick  Co.,  Reno  Fuel 
Co.,  Heating  Air  Conditioning  Supply  Co.,  Saviens 
Electrical  Products  Co.,  Stevens  Heating  &  Supply 
Co.,  all  of  whom  are  Oil-Burner  Refrigeration  Con- 
tractors and  Sheet  Metal  Workers,  Builders  Mill 
Inc.,  A.  T.  Eveleth  Co.,  Paul  Bunyan  Lmnber  Co., 
Home  Liunber  Co.  of  Nevada,  Jess  Watkins  Lum- 
ber Co.,  all  of  whom  are  Milling  Industry  Mem- 
bers, Savage  &  Son,  Inc.,  J.  C.  Creveling  Plimibing 
&  Heating  Co.,  Clark  Plumbing  &  Heating,  Louis 
Dickens,  Liberty  Pliunbing  Co.,  Heating  and  Air 
Conditioning  Supply  Co.,  Tom  Ivers,  Nevada 
Plumbing  &  Heating  Co.,  Vernon  Segale,  Saviers 
&  Sons,  Inc.,  Albany  Plumbing  Company,  United 
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Refrigeration  Co.,  Sierra  Appliance  Co.,  all 
Plumber  Industry  Members.  That  each  of  said 
members  did  then  and  there,  and  prior  to  the  exe- 
cution of  said  contract,  authorize  the  Reno  Em- 
ployers Council  as  its  bargaining  agent  to  enter 
into  said  contract  for  and  on  behalf  of  the  mem- 
bers thereof.  That  each  of  said  members  is  in  turn 
engaged  in  interstate  commerce.  That  the  industry 
represented  by  petitioners'  members  does  buy,  sell, 
process  and  construct  structures  commonly  known 
to  the  construction  industry  in  the  States  of  Cali- 
fornia and  Nevada;  that  a  majority  of  said  mem- 
bers of  petitioner  are  licensed  to  do  business  and 
are  doing  business  in  California  and  Nevada,  and 
do  transact  such  business  under  said  licenses  in 
said  states.  That  the  major  portion  of  the  products 
bought  and  sold  by  the  material  dealers,  members 
of  petitioner,  [6]  originate  from  without  the  States 
of  California  and  Nevada.  That  many  of  said  pe- 
titioner's members  employ  and  transport  their  em- 
ployees among  both  states  aforesaid  in  perusal  of 
their  business.  That  the  members  of  the  Reno  Em- 
ployers Council  represent  the  vast  majority  of 
tirms  supplying  materials  and  doing  construction 
work  in  the  northwestern  part  of  the  State  of  Ne- 
vada and  in  the  northeastern  part  of  the  State  of 
California,  and  in  the  State  of  Nevada,  and  else- 
where. That  the  business  of  the  members  aforesaid, 
and  the  materials  used  therein  depends  upon  the 
uninterrupted  free  flow  of  interstate  commerce. 

V. 

That  pursuant  to  the  master  contract  aforesaid 
respondents  did  notify  applicant  on  the  15th  day  of 
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March,  1948,  that  they  desired  to  negotiate  terms 
and  conditions  in  regard  to  the  changes  or  modi- 
fications mentioned  in  said  written  notice,  which 
said  notice  is  hereto  annexed,  marked  Exhibit  "B" 
and  expressly  made  a  part  hereof.  That  imme- 
diately thereafter  and  in  good  faith,  negotiations 
were  undertaken.  That  it  was  the  opinion  of  the 
Reno  Employers  Council  after  advise  given  by  legal 
counsel,  that  the  Labor  Management  Relations  Act 
of  1947  prevented  the  continuation  of  the  master 
agreement  beyond  May  21,  1948,  without  a  revision 
of  the  union  security  provision  of  said  contract  as 
required  by  said  Labor  Management  Relations  Act 
of  1947,  Whereupon  petitioner  did  notify  the  unions 
and  the  Council,  respondents  herein,  that  in  its 
opinion  the  respective  unions  should  immediately 
take  steps  to  comply  with  the  Labor  Management 
Relations  Act  of  1947  by  filing  the  necessary  peti- 
tions so  that  proper  elections  should  be  held  prior 
to  May  21,  1948,  for  the  purpose  of  securing  proper 
authority  to  request  union  security  provision  in 
their  working  agreement.  [7]  That  thereafter  and 
during  said  negotiations  your  petitioner  took  the 
position  in  such  negotiations  that  the  master  agree- 
ment could  not  be  continued  after  the  date,  May 
21,  1948,  without  compliance  with  Section  8  A  I  of 
the  Labor  Management  Relations  Act  of  1947,  the 
same  being  Chapter  120,  Public  Law  101,  which 
requires  an  election  and  affirmative  vote  of  the  em- 
ployees on  the  question  whether  union  membership 
be  made  a  condition  of  employment.  That  your 
petitioner  is  informed  and  believes  and  therefore 
alleges  the  fact  to  be  that  a  collective  bargaining 


Bldg.  &  Constr.  Trades  Council  of  Reno,  et  al.  9 

agreement  entered  into  between  your  petitioner  and 
respondents  without  compliance  with  said  Labor 
Management  Relations  Act  of  1947  by  respondents 
first  accomplished  would  amount  to  a  conspiracy  to 
defeat  the  purpose  of  the  act  aforesaid  and  would 
therefore  subject  petitioner  and  respondents  to 
civil  and  criminal  liability.  That  being  fully  ad- 
vised of  the  position  of  petitioner,  the  respondents 
did  affirmatively  during  negotiation  and  in  par- 
ticular on  the  18th  day  of  May,  1948,  address  a 
communication  in  writing  to  the  Reno  Employers 
Council,  hereto  annexed  marked  Exhibit  **C" 
wherein  they  advised  that  they  recognized  the  La- 
bor Management  of  Relations  Act  of  1947,  as  "The 
law  of  the  land,"  but  that  it  was  their  belief  that 
the  Reno  Building  Trades  Council  and  the  con- 
struction industry  in  the  area  of  California  and 
Nevada  aforesaid  was  not  covered  by  the  provisions 
of  said  Act  and  advised  petitioners  that  until  feas- 
ible procedures  for  elections  were  established  by  the 
National  Labor  Relations  Board  and  a  Court  of 
competent  jurisdiction  had  ruled  the  industry  to 
be  covered  that  the  only  basis  of  any  further  nego- 
tiations would  only  be  upon  the  condition  of  the 
maintenance  of  the  so-called  union  security  clause 
or  closed-shop  provision  which  presently  contained 
in  the  Master  agreement.  Exhibit  ''A"  and  as  pro- 
vided for  in  other  separate  agreements  between 
petitioners  and  [8]  respondents.  Whereupon  your 
petitioner  did  address  a  communication  in  writing 
to  respondent,  Reno  Building  Trades  Council  a 
copy  of  which  said  coromunication  is  hereto  an- 
nexed and  marked  Exhibit  ''D."  That  thereupon 
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all  negotiations  between  applicant  and  respondents 
did  terminate. 

That  during  the  negotiations  aforesaid  and  in  an 
endeavor  in  good  faith  to  ascertain  the  answer  to 
the  foregoing  jiisticable  question  and  controversy, 
your  petition  did  communicate  with  Robert  N.  Den- 
ham,  General  Council  for  the  National  Labor  Re- 
lations Board  in  Washington,  D.  C,  on  the  26th 
day  of  March,  1948,  requesting  from  him  a  con- 
struction of  whether  or  not  the  provisions  and  cir- 
cmnstances  of  and  surrounding  the  master  agree- 
ment were  such  as  to  bring  the  building  and  con- 
struction industry  in  the  area  within  which  mem- 
bers of  your  petitioner  do  business  under  the  terms 
of  the  Labor  Management  Relations  Act  of  1947, 
a  copy  of  which  letter  is  hereto  annexed  and  marked 
Exhibit  ''E.''  That  in  reply  the  said  Honorable 
Robert  N.  Denham  did  advise  your  petitioner  that 
the  problem  enclosed  in  the  inquiry  of  your  peti- 
tioner was  a  controversial  one  which  doubtless  will 
be  sometime  subject  to  a  board  or  court  decision 
and  one  in  which  he  felt  he  was  not  authorized  to 
give  an  opinion.  A  copy  of  said  reply  is  hereto  an- 
nexed marked  Exhibit  '^F." 

VI. 

That  in  the  past  all  collective  bargaining  agree- 
ments in  the  Building  and  Construction  industry, 
and  in  particular  those  between  petitioner  and  re- 
spondents have  always  contained  a  closed  shop  pro- 
vision, or  as  sometimes  denominated  ''union  re- 
ferral slip  method"  under  which  your  petitioner  is 
informed  and  believes  and  therefore  alleges  the 
fact  to  be,  no  individual  or  employee  is  permitted 
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to  be  hired  under  Exhibit  '*A"  or  any  [9]  of  the 
separate  agreements  aforesaid  unless  said  em- 
ployee did  possess  and  exhibit  to  the  employer  a 
slip,  certifying  in  effect  that  said  employee  was  a 
member  of  the  proper  affiliated  union  and/or  rec- 
ommended by  said  union  to  the  employer.  That  the 
continuation  of  said  condition  aforesaid  referred 
to  as  the  ''union  security  clause"  or  ''closed  shop" 
provision  of  the  master  contract  would  be  in  direct 
violation  of  Section  7  of  the  Labor  Management 
Relations  Act  of  1947,  the  same  being  a  Federal 
Statute. 

VII. 
That  your  petitioner  is  informed  and  believes 
and  therefore  alleges  the  fact  to  be  that  respondents 
will  not  negotiate  or  bargain  upon  any  other  as- 
sumption than  that  they  are  not  covered  by  the 
provisions  of  the  Labor  Management  Relations  Act 
of  1947  and  that  they  have  determined  that  they 
will  not  comply  with  the  provisions  of  Section 
8  A  3  of  said  Act ;  that  your  petitioner  is  informed 
and  believes  and  therefore  alleges  the  fact  to  be 
that  the  position  of  respondents  whereby  they  have 
contended  throughout  their  negotiations  that  they 
are  not  covered  by  said  Labor  Management  Rela- 
tions Act  of  1947  is  not  in  good  faith,  but  is  a  sub- 
terfuge for  the  purpose  of  coercing  the  petitioner 
into  complying  with  the  original  demands  for  an 
amendment  to  said  agreement  under  the  master 
agreement,  particularly  in  regard  to  wages  for  the 
reason  that  throughout  the  entire  negotiations 
aforesaid  repsondents  have  made  the  same  wage 
demands,   and  it   is  therefore   the  belief  of  your 
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X:>etitioner  that  said  collective  bargaining  has  not 
been  in  good  faith  on  the  part  of  respondents,  and 
is  merely  a  subterfuge  to  compel  the  petitioner  and 
its  members  to  meet  such  increased  wage  demands 
or  to  be  subjected  to  economic  coercion  by  reason 
of  [10]  strikes,  slow  dowTis  and  other  tactics  nor- 
mally employed  by  such  unions  under  such  circiun- 
stances. 

VIII. 

That  the  respondents,  United  Brotherhood  of 
Carpenters  and  Joiners  of  America,  Local  Union 
Number  1242,  and  the  International  Brotherhood 
of  Teamsters,  Chauffeurs,  Warehousemen  and 
Helpers  of  America,  Local  Niunber  533  agree  with 
petitioners  and  have  moved  to  comply  with  the 
Labor  Management  Relations  Act  of  1947  to  ac- 
complish a  proper  election  upon  the  question  of  the 
union  security  provisions  aforesaid,  and  are  made 
party  respondents  herein  for  the  sole  purpose  of 
obtaining  an  adjudication  of  all  of  the  rights  of 
the  respective  parties  to  the  master  contract  afore- 
said. 

IX. 

That  before  further  negotiations  or  any  collective 
bargaining  in  good  faith,  or  otherwise,  between  the 
parties  hereto  can  be  accomplished,  the  question, 
whether  or  not  the  Federal  Labor  Management  Re- 
lations Act  of  1947  covers  and  governs  in  the  prem- 
ises must  be  determined  prior  to  the  termination 
of  the  master  agreement  aforesaid;  that  said  mas- 
ter agreement  will  terminate  at  midnight  May  21st, 
1948 ;  that  at  the  time  of  the  filing  of  this  complaint 
a   declaratory   judgment   could   be   secured   which 
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would  terminate  the  controversy  and  permit  orderly 
negotiations  of  the  controversies  involved;  that 
there  is  insufficient  time  available  within  which  the 
Court  can  fix  a  time  for  the  determination  of  the 
justicable  controversy  alleged  before  such  termina- 
tion and  that  therefore  unless  a  temporary  re- 
straining order  is  issued  upon  the  allegations  and 
prayer  of  this  verified  petition,  said  master  con- 
tract and  other  contracts  alleged  herein  will  so  ex- 
pire; that  unless  such  temporary  [11]  restraining 
order  is  issued  the  said  master  agreement  will  ex- 
pire, renewal  thereof  or  substitution  therefore  will 
be  precluded  and  the  entire  industry  over  the  area 
stated  in  California  and  Nevada  will  be  thrown 
into  a  management-employee  relation  condition 
amounting  to  chaos  until  the  entry  of  the  declara- 
tory judgment  herein  prayed  for.  That  any  inter- 
ruption of  the  status  quo  of  the  parties  hereto  will 
interfere  with  the  free  flow  of  interstate  commerce 
by  reason  of  the  interruption  of  the  buying,  selling, 
transportation  of  lumber,  paints  and  other  ma- 
terials, and  labor  between  the  States  of  California, 
Nevada  and  others  by  reason  of  slow^-downs,  strikes 
and  other  forms  of  coercion  which  your  petitioners 
are  informed  and  believe  and  therefore  avers  to 
be  the  fact  that  said  respondents  will  employ  im- 
mediately upon  the  termination  of  the  master  agree- 
ment and  other  contracts  in  the  event  that  petition- 
ers do  not  meet  thedemands  of  respondents  con- 
tained in  their  letter  of  May  18th,  1948 ;  That  your 
petitioner  is  informed  and  believes  and  therefore 
alleges  the  fact  to  be  that  this  is  a  case  of  first 
impression  in  the   District   Court   of  the   United 
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States  of  America  and  that  unless  the  temporary 
restraining  order  herein  prayed  for  is  granted  by 
this  Court,  the  issue  will  become  moot  and  the  con- 
tractual relationship  between  petitioners  and  re- 
spondents cease  before  this  Court  has  had  time  to 
consider  and  determine  the  jurisdiction  of  this 
Court  to  entertain  this  cause  between  these  parties. 
That  for  the  foregoing  reasons  the  damages  re- 
sulting to  the  petitioner  and  the  public  will  be 
irreparable  and  there  is  no  adequate  remedy  at 
law  or  otherwise  for  the  maintenance  of  the  status 
quo,  other  than  by  the  issuance  of  a  temporary  re- 
straining order  to  prevent  any  such  coercive  action 
on  the  part  of  respondents  until  such  time  as  this 
Court  renders  its  declaratory  judgment  [12]  affirm- 
ing or  denying  the  coverage  afforded  by  the  liabor 
Management  Relations  Act  of  1947  to  the  areas, 
persons  and  industries  covered  by  the  master  agree- 
ment aforesaid  and  other  agreements  aforesaid. 

X. 

That  your  petitioner  does  not  contest  or  object 
to  the  fact  that  respondents  are  the  proper,  recog- 
nized bargaining  agents  for  the  employees  in  the 
aforesaid  industry  for  the  purpose  of  negotiating 
and  bargaining  for  hours,  wages  and  working  con- 
ditions, but  that  said  petitioner  does  contend  that 
respondents  have  not  complied  with  the  Labor 
Management  Relations  Act  of  1947  in  respect  to 
having  had  the  proper  elections  authorizing  said 
bargaining  agents  of  respondents  herein  to  nego- 
tiate and  contract  for  a  union  security  clause  in  any 
collective  bargaining  contract  arrived  at  after  ne- 
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gotiation  with  petitioner;  that  in  the  event  this 
Court  finds  the  aforesaid  construction  industry  to 
be  governed  by  the  Labor  Management  Relations 
Act  of  1947  then  and  in  that  event  the  petitioners 
allege  that  at  the  date  of  this  petition,  said  re- 
spondents are  qualified  under  said  act  to  collec- 
tively bargain  respecting  wages  and  hours,  but  are 
not  qualified  to  bargain  in  respect  to  any  such  col- 
lective bargaining  agreement  containing  a  union 
security  provision,  but  in  the  event  this  Court 
should  hold  that  the  Labor  Management  Relations 
Act  of  1947  does  cover  the  industry  represented  by 
petitioners  as  agents  and  representative,  then  and 
in  that  event  petitioner  upon  information  and  be- 
lief alleges  the  fact  to  be  that  any  further  collective 
bargaining  negotiations  on  the  part  of  respondents 
will  contain  an  ultimatum  to  the  effect  that  any 
wage  agreement  arrived  at  in  the  future  irrespec- 
tive of  the  action  taken  by  respondents  in  respect 
to  qualifying  or  not  [13]  qualifying  or  by  elim- 
inating from  the  negotiation  the  union  security  pro- 
vision is  to  be  retroactive  in  effect  from  the  21st 
day  of  May,  1948,  that  in  such  event  the  negotia- 
tions will  amount  to  a  failure  on  the  part  of  re- 
spondents to  bargain  collectively  in  good  faith. 

Wherefore,  Petitioner  prays  judgment  as  follows: 

1.  That  respondents  be  required  to  answer  and 
set  forth  their  contentions  in  regard  to  the  contro- 
versies presented  in  this  petition; 

2.  That  this  Court  by  its  declaratory  judgment 
declare  and  decree  whether  or  not  the  Labor  Man- 
agement Relations  Act  of  1947  governs  and  con- 
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trols  any  collective  bargaining  agreement  between 
the  parties  hereto,  particularly  under  Exhibit  *'A" 
hereof. 

3.  That  this  Court  enter  a  temporary  restrain- 
ing order  against  respondents  restraining  them 
from  using  coercion  of  any  kind  to  prevent  the 
maintenance  of  the  status  quo  until  a  declaratory 
judgment  as  herein  prayed  for  can  be  rendered  by 
this  Court ;  and  that  after  due  notice  to  respondents 
the  Court  enter  its  preliminary  injunction  to  the 
same  effect; 

4.  That  in  the  event  this  Court  finds  that  the 
Labor  Management  Relations  Act  of  1947  controls 
and  governs  the  collective  bargaining  of  the  parties 
hereto  that  this  Court  order  that  any  agreement 
arrived  at  by  the  parties  hereto  thereafter  in  re- 
spect to  wages  shall  date  from  the  date  such  agree- 
ment shall  be  entered  into  and  shall  in  no  event  be- 
come retroactive  from  that  day  to  May  21st,  1948. 

5.  That  this  cause,  when  at  issue,  be  set  for  trial 
at  the  earliest  possible  date,  to  have  preference  over 
all  other  cases,  excepting  older  matters  of  the  same 
character  and  matters  to  which  special  precedence 
may  otherwise  be  given  by  law. 

6.  For  such  other  further  and  general  relief  as 
the  Court  [14]  may  deem  meet  and  proper  in  the 
premises. 

7.  For  their  costs  of  suit  therein  expended. 

/s/  BROWN  &  WELLS, 

Attorneys  for  Petitioner. 
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United  States  of  America, 
State  of  Nevada, 
County  of  Washoe — ss. 

Winston  M.  Caldwell,  being  duly  sworn  on  be- 
half of  the  petitioner  corporation  in  the  above  en- 
titled action  says: 

That  he  is  the  president  of  said  corporation;  that 
he  has  read  the  foregoing  complaint  and  petition, 
and  knows  the  contents  thereof;  and  that  the  same 
is  true  of  his  own  knowledge,  except  as  to  the  mat- 
ters which  ^re  therein  stated  on  information  or 
belief,  and  as  to  those  matter  that  he  believes  it  to 
be  true. 

/s/  WINSTON  M.  CALDWELL. 

Subscribed  and  Sworn  to  before  me  this  21st  day 
of  May,  1948. 

(Seal)        /s/  ROBERT  W.  WELLS, 
Notary  Public  in  and  for  the  County  of  Washoe, 
State  of  Nevada. 

My  Commission  Expires:  August  20,  1950.  [15] 

EXHIBIT  "A" 
December  8,  1947 

Supplement  to  the  Building  and  Construction 
Master  Agreement 

The  following  is  a  supplement  to  the  Building 
and  Construction  Master  Agreement  entered  into 
between  the  parties  this  date  and  said  provisions 
of  this  supplement  to  expire  May  21,  1948. 

Separability  Clause: 

The  provisions  of  this  agreement  are  deemed  to 
be  separable  to  the  extent  that  if  and  when  a  court 
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of  competent  jurisdiction  adjudges  any  provision  of 
this  agreement  in  its  application  between  the  union 
and  the  undersigned  employer  to  be  in  conflict  with 
any  law  such  decision  shall  not  affect  the  validity 
of  the  remaining  provisions  of  this  agreement  but 
such  remaining  provisions  shall  continue  in  full 
force  and  effect,  provided  further,  that  in  the  event 
any  provision  or  provisions  are  so  declared  to  be  in 
conflict  with  a  law,  both  parties  shall  meet  imme- 
diately or  as  soon  as  practicable  for  the  purpose  of 
renegotiating  an  agreement  on  provision  or  pro- 
visions so  invalidated. 

In  Witness  Whereof,  the  parties  hereto  have  set 
their  hands  and  seal  this  8th  day  of  December,  1947. 

BUILDING  TRADES  COUNCIL  OF  RENO, 
By  /s/  HARRY  A.  DEPAOLI. 

RENO  EMPLOYERS  COUNCIL, 
By  /s/  ROY  B.  FLIPPIN.   [16] 

MASTER  AGREEMENT 

This  Agreement  made  and  entered  into  by  and 
between  the  Reno  Employers  Council  for  and  on 
behalf  of  the  General  Contractors,  Sub-Contractors, 
who  have  signified  their  approval  thereof  by  the 
attached  authorization  attached  hereto,  and  herein- 
after referred  to  as  the  Employer  and  the  Building 
and  Construction  Trades  Council  of  Reno,  Nevada, 
and  vicinity,  and  its  various  affiliates  for  the  coun- 
ties of  Washoe,  Storey,  Ormsby,  Lyon,  Douglas, 
Mineral,  Churchill,  Esmeralda,  Nye,  Lander,  Persh- 
ing, Humboldt,  Elko,  White  Pine  and  Eureka  Coun- 
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ties,  all  affiliated  with  the  American  Federation  of 
Labor,  who  except  for  themselves,  and  for  their 
various  crafts  councils  and  for  their  various  local 
Unions,  which  have  jurisdiction  over  the  work  in 
the  territory  hereinabove  described,  hereinafter  re- 
ferred to  as  the  Union. 

Each  local  Union  authorizing  the  acceptance  of 
this  agreement  does  so  by  attaching  a  stipulation  to 
that  effect,  signed  by  its  duly  elected  officers,  which 
will  be  attached  hereto,  and  becomes  a  part  hereof. 

TVitnesseth :  In  consideration  of  the  premises  and 
of  the  respective  promises,  agreements,  and  cove- 
nants of  the  said  parties  signatory  hereto,  do  hereby 
mutually  agree  as  follows:  [17] 

Witnesseth 

Definitions : 

The  Term  ''Employer"  as  used  herein  shall  refer 
to  the  persons,  firms,  copartnerships,  or  corpora- 
tions or  association  who  are  members  recognized 
by  the  State  Contractors  Board  of  Nevada,  and  who 
are  signatory  to  this  Agreement. 

The  Term  ''Union"  as  used  herein  shall  refer  to 
the  labor  organizations  signatory  to  this  Agree- 
ment and  to  all  members  of  the  said  labor  organiza- 
tions. 

This  Agreement  shall  apply  to  any  employee  who 
performs  work  falling  within  the  recognized  juris- 
diction of  the  Union. 

Jurisdiction : 
The  Building  and  construction  Trades  Council  of 
Reno  is  recognized  as  the  exclusive  representative 
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for   collective   bargaining   of   the    employer's    em- 
ployees covered  by  this  Agreement. 

This  Agreement  covers  all  work  within  the  juris- 
diction of  the  Unions  signatory  hereto  as  recognized 
by  the  Building  and  Construction  Trades  Depart- 
ment of  the  American  Federation  of  Labor  and 
performed  in  the  Counties  of  Washoe,  Storey, 
Ormsby,  Lyon,  Douglas,  Mineral,  Churchill,  Es- 
meralda, Nye,  Lander,  Pershing,  Humboldt,  Elko, 
"White  Pine  and  Eureka,  all  in  the  State  of  Nevada. 

This  Agreement  will  in  no  way  conflict  with  any 
of  the  by-laws  or  their  provisions  of  any  local 
union  af&liated  with  the  Reno  Building  Trades 
Council,  nor  will  be  construed  to  mean  that  a  sub- 
contractor cannot  sign  an  Agreement  with  a  local 
union,  of  whose  workers  he  employes,  nor  will  it 
supersede  any  local  Agreement  now  in  full  force 
and  effect. 

Employment  Clearance: 
The  Employer  shall  call  upon  the  Union  and  em- 
ploy in  the  performance  of  work  within  the  juris- 
diction of  the  Union  only  qualified  members  in  good 
standing  and  properly  cleared  by  said  Union,  and 
that,  upon  the  execution  of  this  Agreement,  all  of 
the  present  employees  of  the  contractor  not  mem- 
bers of  the  Union  shall  become  members  of  the 
Union;  said  workmen  shall  make  application  for 
membership  in  said  Union  immediately  after  the 
execution  of  this  Agreement  and  all  such  applica- 
tions for  membership  shall  be  received  and  ac- 
cepted by  the  Union  upon  terms  and  qualifications 
not  more  burdensome  (as  to  the  initiation  fees  or 
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dues,  or  otherwise)  than  those  applicable  at  such 
time  to  other  applicants  to  such  Union.  They  shall, 
however,  upon  the  execution  of  this  agreement  be 
immediately  cleared  by  the  Union  to  the  job  classi- 
fication under  which  they  are  employed. 

It  is  further  agreed  that  when  craftsmen  covered 
by  this  agreement  are  required,  the  Employer  shall 
call  upon  the  Union  to  supply  such  craftsmen,  but 
when  a  shortage  of  craftsmen  exists,  and  they  can- 
not be  supplied  by  the  Union,  the  Employer  may 
employ  craftsmen  who  are  sasitfactory  to  the  Em- 
ployer; provided  that  such  craftsmen  so  desired 
shall  be  properly  cleared  through  the  Union  as 
above  indicated. 

This  agreement  shall  not  apply  to  Executives, 
Superintendents,  Assistant  Superintendents,  Gen- 
eral Foremen  or  Civil  Engineers  and  their  helpers. 
Timekeepers,  Messenger  Boys,  Guards,  Confidential 
Employees  and  Office  Help.  All  foremen  and  sub- 
foremen  shall  be  members  of  their  respective  union. 

Show  Up  Time: 
Any  employee  shall  be  notified  at  least  two  hours 
before  being  required  to  report  for  work.  When 
possible,  the  Employer  shall  notify  the  employee 
the  night  prior  to  the  day  upon  which  he  is  re- 
quired to  work.  An  employee  shall  keep  the  em- 
ployer advised  at  all  times  of  his  correct  address 
and  telephone  mmaber.  In  the  event  an  employee 
is  instructed  to  report  for  work  and  does  report 
for  such  work,  but  is  not  given  any  work,  he  shall 
be  paid  according  to  the  by-laws  of  the  craft  af- 
fected. 


22        California  Association  of  Employers  vs. 

Union  Activity: 

No  employee  shall  be  discharged  or  discriminated 
against  for  activity  in,  or  representing  a  Union.  No 
employee  shall  suffer  discharge  without  just  cause, 
provided,  however,  the  employer  shall  be  the  sole 
judge  of  the  qualifications  of  his  employees  and 
provided  further  that  the  Union  shall  be  the  sole 
judge  of  the  qualifications  of  the  employee  for 
membership  in  the  Union.  [18] 

In  the  event  that  the  employee  is  discharged 
without  just  cause,  he  may  be  reinstated  with  pay- 
ment for  time  lost.  In  the  event  of  a  dispute,  the 
existence  or  non-existence  of  "just  cause"  shall  be 
determined  as  provided  under  "Settlement  of  Dis- 
putes" of  this  Agreement. 

Higher  Wages: 
No  employee  receiving  a  higher  rate  of  pay  shall 
suffer  a  reduction  of  pay  by  reason  of  the  execu- 
tion of  this  Agreement. 

Bonds : 
No  emiDloyee  shall  be  required  by  Employer  to 
deposit  a  cash  bond  with  his  Employer  or  any  other 
person.  The  Employer  shall  pay  the  premium  upon 
all  required  surety  bonds. 

Settlement  of  Disputes: 
The  individual  Unions  shall  appoint  a  working 
employee  as  a  steward  on  each  job,  whose  duty  it 
shall  be  to  receive  all  grievances  or  disputes  from 
employees,  and  adjust  them  immediately  with  the 
Superintendent  in  charge  of  the  job  or  other  em- 
ployer's representatives.  Stewards  shall  not  be  dis- 
criminated against  in  any  manner  by  the  employer 
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or  his  agents  because  of,  or  on  account  of,  his 
activities  in  presenting  and  adjusting  grievances 
of  disputes.  It  is  recognized  by  the  Employer  that 
it  is  desirable  that  the  person  appointed  steward 
remain  on  the  job  as  long  as  there  is  work  in  the 
particular  craft  or  trade  of  the  steward. 

In  the  event  that  grievances,  disputes  or  contro- 
versies cannot  be  settled  between  signatores  to  this 
agreement,  a  Board  of  Arbitration  shall  be  created 
for  the  settlement  of  such  grievances,  controversies 
or  disputes.  It  shall  be  composed  of  not  more  than 
six  (6)  representatives  selected  by  the  Building 
and  Construction  Trades  Council,  and  not  more 
than  (6)  representatives  selected  by  the  Employer, 
and  these  (2)  groups  shall  select  a  disinterested 
party  immediately,  who  shall  have  no  business  or 
financial  connection  with  either  party,  the  disin- 
terested party  shall  serve  as  chairman  and  shall 
adopt  rules  of  procedure  which  shall  bind  the  con- 
tracting parties.  The  decision  of  said  Board  shall 
be  rendered  by  a  majority  of  its  members  and  shall 
be  rendered  within  forty-eight  (48)  hours  after 
submission.  Said  decision  shall  be  final  and  binding 
on  both  parties.  Pending  such  decision,  work  shall 
be  continued  in  accordance  with  the  provisions  of 
this  contract.  The  expense  of  employing  said  sev- 
enth person  shall  be  borne  equally  by  both  parties. 
Any  grievance  arising  under  the  terms  of  this 
agreement  must  be  submitted  in  writing  either  by 
the  Union  or  the  Employer  to  the  Board  of  Arbi- 
tration within  30  days  of  the  date  upon  which  the 
grievance  is  alleged  to  have  occurred.  Complaints 
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not  filed  within  30  days  shall  be  invalidated  and 
there  shall  be  no  right  of  appeal  by  either  party 
involved. 

Application  to  Sub-Contractors: 
The  terms  and  conditions  of  the  Agreement  in- 
sofar as  it  affects  Employer  shall  apply  to  any  sub- 
contractor under  the  control  of,  or  working  under 
contract  with  Employer  upon  work  covered  by  this 
Agreement  and  said  sub-contractor  with  respect  to 
such  work  shall  be  considered  as  an  Employer. 

Conflicting  Contracts : 
Any  oral  or  written  agreement  between  an  Em- 
ployer and  an  individual  employee  who  is  a  mem- 
ber of  Union,  which  conflicts  or  is  inconsistent 
with,  this  Agreement  or  any  supplemental  agree- 
ments hereto,  which  dis-establishes  or  tends  to  dis- 
establish relationship  of  employer  and  employee, 
or  establishes  a  relationship  other  than  that  of  em- 
ployer and  employee,  shall  forthwith  terminate. 

Any  oral  or  written  agreement  between  an  Em- 
ployer and  an  individual  employee  who  is  not  a 
member  of  Union,  which  conflicts  or  is  inconsistent 
with,  this  Agreement  or  any  supplemental  agree- 
ment hereto,  which  dis-establishes  or  tends  to  dis- 
establish relationship  of  employer  and  employee,  or 
establishes  a  relationship  other  than  that  of  em- 
ployer and  employee,  shall  terminate  upon  such 
employee's  admission  into  membership  in  Union. 

No  oral  or  written  agreement  which  conflicts,  or 
is  inconsistent  with,  this  agreement  or  any  supple- 
mental agreements  thereto,  shall  hereafter  be  en- 
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tered  into  by  and  between  Employer  and  any  in- 
dividual employee  performing  work  within  the 
recognized  jurisdiction  of  Unions. 

Elimination  of  Restrictions  of  Production: 
No  rules,  customs  or  practices  shall  be  permitted 
that  limit  production,  or  increase  the  time  required 
to  do  any  work.  There  shall  be  no  limitation  or 
restriction  [19]  of  the  use  of  machinery,  tools  or 
other  labor-saving  devices,  save  and  except  the 
use  of  spray  painting  equipment  in  general  con- 
struction. 

Cooperation  With  Employer's  Safety  Measures: 

The  Unions  shall  cooperate  (1)  with  the  Em- 
ployer and  with  each  other  in  the  carrying  out  of 
all  Employer's  safety  measures  and  practices  for 
accident  prevention  and  (2)  employees  shall  per- 
form their  duties  in  each  operation  in  such  a 
manner  as  to  promote  efficient  operation  of  each 
particular  duty  of  any  job  as  a  whole.  The  con- 
tractors signatory  to  this  agreement  shall  carry 
Nevada  Industrial  Insurance. 

Jurisdictional  Disputes : 
There  shall  be  no  cessation  or  interference  in  any 
way  with  any  of  the  work  of  Employer  by  reason  of 
jurisdictional  disputes  between  the  various  A.  F. 
of  L.  Unions  with  respect  to  jurisdiction  over  any 
of  the  work  covered  by  this  agreement.  Such  dis- 
putes shall  be  settled  by  the  Unions  themselves  in 
accordance  with  the  laws  of  the  Building  and  Con- 
struction Trades  Department  of  the  American  Fed- 
eration of  Labor. 
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Apprentice  Training : 
That  the  Contractors  and  the  Unions  recognize 
the  need  for  apprentice  training  and  to  this  end 
the  apprentices  in  each  of  the  trades  employed 
sliall  be  in  full  conformity  with  the  provisions  of 
the  Federal  Apprentice  Training  Program  govern- 
ing employment  of  apprentices  upon  any  and  all 
work  coming  under  the  jurisdiction  of  the  Reno 
Building  Trades  Council  and  its  affiliated  unions. 

Continuous  Operations : 
This  Agreement  shall  not  prevent  the  General 
Contractors  for  negotiating  or  making  agree- 
ments with  Unions  signatory  to  this  Agreement 
with  respect  to  projects  which  require  continuous 
operations  and  over  which  said  Unions  possess 
jurisdiction  and  any  existing  agreements  of  such 
nature  shall  not  be  affected  hereby. 

Holidays : 
Holidays  are  New  Year's  Hay,  Memorial  Hay, 
Fourth  of  July,  Labor  Hay,  Armistice  Hay,  Thanks- 
giving Hay  and  Christmas  Hay.  Holidays  falling  on 
Sunday  will  be  observed  on  the  following  Monday. 
All  Saturday,  Sunday  and  Holiday  work  shall  be 
paid  for  at  the  overtime  rate  of  the  craft  in- 
volved. 

Wage  Scales  Apply  to  Classifications: 
The  Contractor  agrees  that  the  wage  scales  shall 
be  recognized  to  applying  to  classifications  rather 
than  to  employees;  that  any  employee  performing 
work  shall  be  paid  at  the  rate  the  classification  his 
work  calls  for.  In  the  event  that  it  becomes  neces- 
sary for  the  employee  to  work  at  more  than  one 
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classification  within  the  craft  in  any  one  day,  the 
employee  shall  receive  the  rate  of  pay  of  the  highest 
paid  classification. 

Travel  Allowances  and  Subsistence: 
When  the  By-Laws  and  Working  Rules  of  In- 
ternational, National  or  Local  Unions  in  effect  on 
the  date  of  the  execution  or  renewal  of  this  Agree- 
ment require  travel  allowances  to  be  paid,  allow- 
ances will  be  paid  in  accordance  therewith  for  the 
craft  affected. 

Working  Rules:  Building  Construction: 

1.  Eight  (8)  consecutive  hours  between  8  AM 
and  5  PM  shall  constitute  a  day's  work  at  straight 
time  except  in  those  crafts  where  a  shorter  work 
day  prevails  and  on  shift  work. 

2.  The  work  week  shall  be  Monday,  8  AM 
through  Friday,  5  PM.  All  overtime  worked  be- 
fore or  in  excess  of  these  hours  shall  be  paid  for  at 
the  overtime  rate  of  the  craft  involved. 

3.  When  so  elected  by  the  Contractor,  men  may 
be  worked  on  a  shift  basis  provided  the  signatory 
Unions  are  notified,  when  possible,  twenty-four 
(24)  hours  in  advance  of  the  effective  date  of  the 
starting  of  such  shift.  When  employees  are  required 
to  work  on  a  shift  basis  they  shall  be  paid  and 
shall  work  as  designated  by  the  Unions  affected. 
It  is  agreed  that  the  straight  time  shift  work  may 
run  from  12:01  AM  Monday  to  Midnight  Friday. 
That  eight  (8)  hours  of  work  will  constitute  the 
work  day  of  each  shift,  except  that  more  than  one 
shift  may  be  worked  in  accordance  with  the  work- 
ing rules  of  the  crafts  involved.  [20] 
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Other  Unions: 

(a)  That  services  of  members  of  Unions  other 
than  those  listed  in  the  Agreement,  and  on  whose 
behalf  this  Agreement  is  executed  by  the  signators, 
shall  be  performed  by  the  members  of  the  said 
Unions  according  to  the  terms  of  the  Agreement, 
and  according  to  the  wages  and  working  rules  that 
are  established  at  the  date  of  execution  of  this 
agreement  by  said  local  Unions. 

(b)  Nothing  herein  shall  prohibit  Unions  other 
than  those  listed  in  the  Agreement  from  negotiating 
and  executing  changes  in  wage  scales  or  working 
conditions  not  in  conflict  with  any  of  the  provisions 
of  this  Agreement. 

(c)  Any  changes  in  such  wage  scales  (attached 
hereto  and  made  a  part  hereof)  or  working  rules 
must  be  made  in  the  manner  provided  by  the  By- 
laws and  Constitutions  of  the  respective  Unions 
and  then  only  upon  30  days'  notice  to  the  contrac- 
tors and  with  provision  for  completing,  at  existing 
wage  scales  and  working  rules  all  work  which  is  in 
progress  or  upon  which  bids  have  been  submitted 
or  committments  made  30  days  or  more  prior  to  the 
effective  date  of  this  change. 

(d)  All  work  involving  these  other  Unions  upon 
Avhich  bids  have  been  submitted  or  committments 
made  shall  be  registered  with  the  Building  and 
Construction  Trades  Council,  described  in  the 
Agreement,  within  15  days  after  notice  of  change 
in  wage  scales  and  working  conditions  and  work 
commenced  on  these  registered  jobs  not  later  than 
30  days  after  date  of  registration. 
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Unions  Will  File  By-Laws,  Etc. 

The  Unions  shall  immediately  after  execution  of 
this  agreement  file  with  the  General  Contractors, 
signatory  to  this  agreement,  certified  copies  of 
their  constitutions,  by-laws,  wage  scales  and  work- 
ing rules. 

Effective  and  Termination  Date: 

This  agreement  shall  remain  in  effect  for  a  pe- 
riod from  May  24,  1947,  to  and  including  May  21, 
1948,  and  shall  continue  to  remain  in  full  force 
and  effect  thereafter,  except  as  to  wages  and  hours, 
which  may  be  subject  to  change  or  modification  by 
a  thirty  (30)  day  notice  being  served  in  writing  by 
either  party  upon  the  other  party  for  a  desired 
change  in  this  Agreement.  Following  the  giving  of 
such  notice,  the  parties  shall  proceed  to  negotiate 
as  to  the  changes  or  modifications  mentioned  in  the 
written  notice,  the  contract  remaining  in  full  force 
and  effective  at  all  times  until  the  conclusion  of  ne- 
gotiations and  an  agreement  upon  any  changes  or 
modifications.  Following  such  agreement,  a  supple- 
ment to  this  Agreement  shall  be  entered  into  and 
executed   by   the   parties   which   supplement   shall 
designate  the  changes  which  have  been  agreed  upon, 
and   except   as   to   such   changes,    this   Agreement 
shall  remain  in  full  force  and  effect  unchanged.  The 
above  clause   (the  30-day  clause)   to  be  used  only 
once  during  the  contract  year . 

Both  x)arties  hereby  agree  to  abide  by  all  sections 
of  the  above  Agreement. 
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If  any  Section  or  part  thereof  of  this  agreement 
is  found  to  be  in  violation  of  any  State  or  Federal 
law  it  would  not  invalidate  the  balance  of  the 
agreement. 

In  Witness  Whereof,  the  parties  hereto  have 
hereunto  set  their  hands  and  seals  by  their  respec- 
tive officers  thereunto  duly  authorized. 

This  21st  day  of  May,  1947. 

ALL  LOCAL  UNIONS 
LISTINGS, 

/s/  HARRY  A.  DEPAOLI, 

Pres.  Nev.  State  Fed.  of  Labor,  Representing  Reno 
Bldg.  Trades  Council  and  vicinity; 

CONTRACTORS  LISTING, 

/s/  ROY  B.  FLIPPIN, 

Representing  General  and/or 
Independent  Contractors. 

STIPULATION 

We  the  duly  authorized  officers  of  the  Hod  Car- 
riers, Building  and  Common  Laborers  Local  Union 
Number  169,  an  affiliate  of  the  Building  and  Con- 
struction Trades  Council  of  Reno,  do  hereby  accept 
and  subscribe  to  the  Master  Agreement  entered  into 
between  the  Building  and  Construction  Trades 
Council  of  Reno  and  the  Reno  Employers  Council. 
It  is  specifically  understood  that  the  terms  and  con- 
ditions of  the  Master  Agreement  shall  not  super- 
cede any  provisions  and  by-laws  of  our  Union 
and/or   the   working   agreement   entered   into   be- 
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tween  the  General  Building  Contractors  of  Reno 
and  Local  169. 

Wage  scale  to  be  $1.30  per  hour,  effective  May 
24,  1947. 

HOD  CARRIERS,  BUILDING  AND 
COMMON  LABORERS  LOCAL 
UNION  NO.  169, 
/s/  BERT  P.  McGUIRE, 
/s/  ROBERT  GAUSSI.  [22] 

STIPULATION 

We  the  duly  authorized  officers  of  the  Painters, 
Decorators  and  Paperhangers  Local  Union  Niunber 
567,  an  affiliate  of  the  Building  and  Construction 
Trades  Council  of  Reno,  do  hereby  accept  and  sub- 
scribe to  the  Master  Agreement  entered  into  be- 
tween the  Building  and  Construction  Trades  Coun- 
cil of  Reno  and  the  Painting  Contractors.  It  is 
specifically  understood  that  the  terms  and  condi- 
tions of  the  Master  Agreement  shall  not  supercede 
any  provisions  and  by-laws  of  our  Union  and/or 
the  working  agreement  entered  into  between  the 
Painting  Contractors  of  Reno  and  Local  567. 

Wage  scale  to  be  $17.00  per  day  for  eight  (8) 
hours.  $2.00  per  hour  for  seven  (7)  hours,  $3.00 
per  hour  for  one  (1)  hour. 

To  be  effective  May  27,  1947,  to  run  to  May  21, 
1948. 

PAINTERS,  DECORATORS  AND 
PAPERHANGERS  LOCAL  UNION 
NUMBER  567, 
A.  O.  McGINTY, 
Pres.   [23] 
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STIPULATION 

We,  the  duly  authorized  officers  of  the  Plumbers 
&  Steam  Fitters,  Local  Union  Number  350,  an  af- 
filiate of  the  Building  and  Construction  Trades 
Council  of  Reno,  do  hereby  accept  and  subscribe 
to  the  Master  Agreement  entered  into  between  the 
Building  and  Construction  Trades  Council  of  Reno 
and  the  Plumbing  and  Steam  Fitting  Contractors. 
It  is  specifically  understood  that  the  terms  and  con- 
ditions of  the  Master  Agreement  shall  not  super- 
cede any  provisions  and  by-laws  of  our  Union 
and/or  the  working  agreement  entered  into  be- 
tween the  Plumbing  and  Steam  Fitting  Contrac- 
tors of  Reno  and  Local  No.  350. 

The  wage  scale  to  be  $2.25  per  hour  effective  May 
28,  1947,  and  to  run  to  May  21,  1948. 

PLUMBERS  AND  STEAM  FITTERS 
UNION,  LOCAL  350, 

/s/  SIDNEY  DALTON.  [24] 

STIPULATION 

We  the  duly  authorized  officers  of  the  Plumbers 
&  Steam  Fitters,  Local  Union  Number  350,  an  af- 
filiate of  the  Building  and  Construction  Trades 
Council  of  Reno,  do  hereby  accept  and  subscribe  to 
the  Master  Agreement  entered  into  between  the 
Building  and  Construction  Trades  Council  of  Reno 
and  the  Oil  Burner  &  Refrigeration  Contractors. 
It  is  specifically  understood  that  the  terms  and  con- 
ditions of  the  Master  Agreement  shall  not  super- 
cede  any   provisions   and   by-laws    of   our   Union 
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and/or  the  working  agreement  entered  into  be- 
tween the  Oil  Burner  &  Refrigeration  Contractors 
of  Reno  and  Local  350. 

The  Wage  Scale  to  be  $2.25  per  hour  effective 
May  28,  1947,  and  to  run  to  May  21st,  1948. 

PLUMBERS  AND  STEAM  FITTERS 
UNION,  LOCAL  NUMBER  350, 

/s/  C.  C.  TARNER, 

/s/  SIDNEY  DALTON.  [25] 

STIPULATION 

We  the  duly  authorized  officers  of  the  United 
Slate,  Tile  and  Composition  Roofers,  Damp  and 
Waterproof  Association,  Local  No.  224,  an  affiil- 
iate  of  the  Building  and  Construction  Trades  Coun- 
cil of  Reno,  do  hereby  accept  and  subscribe  to  the 
Master  Agreement  entered  into  between  the  Build- 
ing and  Construction  Trades  Council  of  Reno  and 
the  Reno  Employers  Council.  It  is  specifically 
understood  that  the  terms  and  conditions  of  the 
Master  Agreement  shall  not  supercede  any  pro- 
visions and  by-laws  of  our  Union  and/or  the  work- 
ing agreement  entered  into  between  the  Roofing 
Contractors  of  Reno  and  Local  224. 

UNITED  SLATE,  TILE  AND  COMPO- 
SITION ROOFERS,  DAMP  AND 
WATERPROOF  ASSOCIATION, 
LOCAL  NO.  224, 

/s/  HAROLD  VAN  GILDER.  [26] 
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STIPULATION 

We  the  duly  authorized  officers  of  the  United 
Brotherhood  of  Carpenters  &  Joiners  of  America 
Local  Union  No.  971,  an  Affiliate  of  the  Building 
and  Construction  Trades  Council  of  Reno,  do  hereby 
accept  and  subscribe  to  the  Master  Agreement  en- 
tered into  between  the  Building  and  Construction 
Trades  Council  of  Reno  and  the  General  Contrac- 
tors. It  is  specifically  understood  that  the  terms  and 
conditions  of  the  Master  Agreement  shall  not  super- 
cede any  provisions  and  by-laws  of  our  Union 
and/or  the  working  agreement  entered  into  between 
the  General  Building  Contractors  of  Reno  and 
Local  No.  971. 

The  wage  scale  to  be  $2.00  per  hour. 

Effective  May  26,  1947.  To  run  to  May  21,  1948. 

UNITED  BROTHERHOOD  OF  CAR- 
PENTERS &  JOINERS  OF  AMER- 
ICA LOCAL  UNION  971, 

/s/  J.  N.  BYARS, 

/s/  ERNIE  M.  REYNOLDS, 

/s/  MARK  HESSEE, 

/s  PAUL  CRAFTON, 

/s/  LOUIS  PALEY; 

FOR  THE  INDEPENDENT  AND/OR 
GENERAL  CONTRACTORS: 

/s/  ROY  B.  FLIPPIN, 

^      /s/  STERLING  BUILDERS,  INC., 

^     By  C.  W.  BAKER.  [27] 
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EXHIBIT  ^'B'' 

March  17,  1948 

Employer's  Council 
Byington  Building 
Reno,  Nevada 

Gentlemen : 

At  the  last  regular  meeting  of  the  Building 
Trades  Council  of  Reno  and  Vicinity,  held  under 
date  of  March  5,  I  was  instructed  to  communicate 
with  your  honorable  Body  and  request  the  follow- 
ing. 

It  is  our  desire  to  open  negotiations  on  the  Mas- 
ter Agreement  in  order  to  bring  about  certain 
changes  which  will  make  our  Agreement  in  accord- 
ance with  the  provisions  of  the  Taft-Hartley  Act. 

It  has  been  brought  to  our  attention  that  our 
Agreement  is  not  now  in  full  accordance  with  the 
provisions  of  the  above  noted  Act,  which  will  neces- 
sitate the  changes  which  we  desire  to  effect. 

We  sincerely  hope  that  your  Council  will  be  fa- 
vorable to  our  request. 

Very  truly  yours, 

(Seal)        /s/  R.  GAUSSI, 

Secretary-Treasurer.  [28]       , 


36        California  Association  of  Employers  vs. 
EXHIBIT  "C" 

Building  Trades  Council  of 
Reno  and  Vicinity 

440  North  Virginia  Street,  Reno,  Nevada 

May  18,  1948 
Reno  Employer's  Council 
Byington  Building 
Reno,  Nevada 

Gentlemen : 

This  communication  will  serve  to  confirm  our 
verbal  discussion  with  your  Honorable  Body  con- 
cerning the  position  of  the  Reno  Building  Trades 
Council  with  regard  to  its  Master  Agreement  and 
the  provisions  contained  therein. 

It  is  a  recognized  fact  that  the  Taft-Hartley  Act 
is  a  recognized  Law  of  the  land — being  duly  passed 
by  the  Congress  of  this  United  States,  however,  it 
should  be  further  considered  that  it  be  the  sense  of 
the  Reno  Building  Trades  Council  that  the  con- 
struction industry  is  not  covered  by  the  Taft  Hart- 
ley Act,  that  there  has  been  no  feasible  procedure 
for  elections  set  up  by  the  National  Labor  Rela- 
tions Board  for  on- the- Job  construction  elections 
now  being  held  in  Pennsylvania  near  Pittsburgh 
and  in  Michigan  around  Detroit  acceptable  proce- 
dures of  elections  for  on-the-job  Construction  In- 
dustry, and  that  in  any  event,  the  National  Labor 
Relations  Board,  through  General  Counsel  Denham, 
has  advised  that  it  is  unable  to  hold  elections  at  the 
present  time  or  give  any  definite  information  as  to 
when  they  will  be  held  in  our  State,  or  under  what 
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procedure,  and  it  is  our  contention  that  the  con- 
tractors and  unions  can  not  be  held  in  Violation 
of  the  Act,  even  though  charged  mth  unfair  labor 
practices  until: 

(a)  It  is  determined  by  the  courts  that  we 
are  covered  by  the  Act,  and 

(b)  Until  feasible  procedures  for  elections  are 
established  by  the  Board,  and 

That  it  still  further  be  the  sense  of  the  Reno 
Building  Trades  Council  that  a  uniform  policy  of 
negotiating  or  renegotiating  collective  bargaining 
agreements  for  the  Construction  Industry  on  the  job 
shall  be  to  negotiate  agreements  which,  if  they  con- 
tained a  "no-strike"  and/or  "arbitration"  clause, 
shall  also  contain  our  present  "union  security" 
clause  (not  the  so-called  union  security  clause  in  the 
Taft-Hartley  Act),  which  will  permit  us  to  con- 
tinue the  practice  of  working  on  a  union  basis 
vdthout  jeopardizing  our  rights  to  strike;  Failing 
to  negotiate  on  the  above  basis,  the  alternate  pro- 
cedure shall  be  to  eliminate  all  three  of  these  clauses 
and  related  clauses  from  the  agreements  in  the  fu- 
ture, which  leaves  only  posted  wages,  hours  and 
working  conditions.  [29] 

It  shall  be  further  construed  as  a  Statement  of 
Policy  that  we  shall  negotiate  wages,  classifications 
and  working  conditions  and  continue  to  negotiate 
the  administrative  terms  of  the  agreement  until: 

(a)  Feasible  procedures  for  elections  are  es- 
tablished by  the  National  Labor  Relations 
Board  acceptable  to  the  unions,  and 

(b)  Further  decisions  are  rendered  on  the 
question  of  Intra-Interstate  Status. 
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Further  proposals  submitted  by  the  Reno  Build- 
ing Trades  Council  are  as  follows: 

That  the  original  proposal  on  the  wages  (twenty- 
five  cents  per  hour  increase)  and  hours  as  sub- 
mitted to  you  shall  apply  to  the  following  Crafts: 
Carpenters;  Electricians;  Painters;  Plumbers  and 
Roofers ; 

The  wage  scale  as  previously  submitted  by  the 
Laborer's  Local  Union  Number  169  shall  carry  the 
increase  rate  of  twenty-five  cents  per  hour  above  the 
present  rate,  namely,  that  of  one  dollar  and  thirty 
cents  per  hour; 

The  Reno  Building  Trades  Council  agrees  not 
to  negotiate  the  wage  scale  of  the  Sheet  Metal 
Workers  Local  Union  Number  26  of  Reno,  Nevada, 
however,  at  the  same  time,  we  waive  no  rights  or 
privileges  which  might  impair  the  rights  of  the 
above  noted  Local  Union  to  negotiate  their  own 
wages,  hours  and  conditions  or  any  other  provi- 
sions of  their  present  contract. 

You  may  be  assured  that  the  Reno  Building 
Trades  Council  will  be  more  than  willing  to  further 
negotiate  or  consider  any  counter  proposals  which 
your  organization  may  wish  to  o:ffer. 

Looking  forward  to  receiving  a  prompt  and  fa- 
vorable reply,  we  remain, 
Respectfully, 

RENO  BUILDING  TRADES      ; 
COUNCIL,  ^ 

By  /s/  D.  W.  EVERETT,  p  ~ 

Chairman,  Negotiations 
Committee. 
DWE/gm  [30] 
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EXHIBIT  '^D'^ 

March  26,  1948 
Robert  N.  Denham,  General  Counsel 
National  Labor  Relations  Board 
Washington,  D.  C. 
Dear  Sir: 

We  are  addressing  this  memorandum  to  you  for 
the  purpose  of  securing  immediate  instructions  and 
advice  on  what  steps  are  necessary  to  renew  a  Mas- 
ter Agreement  covering  the  Building  Trades  In- 
dustry in  Reno  and  surrounding  counties. 

The  Parties  to  Agreement 
The  American  Federation  of  Labor  Building  and 
Construction  Trades  Unions  of  Reno,  Nevada,  and 
vicinity  and  its  affiliates  for  the  counties  of  Washoe, 
Storey,  Ormsby,  Lyon,  Douglas,  Mineral,  Churchill, 
Esmeralda,  Nye,  Lander,  Pershing,  Humboldt, 
Elko,  White  Pine  and  Eureka  Counties,  has  in  its 
membership  all  Building  Trades  Unions  which  have 
jurisdiction  over  construction  work  in  the  terri- 
tories hereinabove  described,  and 

The  Reno  Employers  Council  is  an  affiliate  of  the 
California  Association  of  Employers  and  is  a  non- 
profit employers  association  formed  for  the  pur- 
pose of  representing  employers  in  their  labor  rela- 
tions. The  Reno  Employers  Council  has  as  one  of 
its  members  the  Independent  Contractors  Associa- 
tion of  Reno  as  well  as  a  majority  of  all  other  con- 
tractors and  subcontractors  and  suppliers  of  build- 
ing materials  within  Washoe  County  and  surround- 
ing areas. 
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Historical  Background 
Prior  to  1947  the  Building  Trades  and  Construc- 
tion Industry  operated  with  individual  working 
agreements.  In  May,  1947,  a  Master  Agreement  be- 
tween the  Reno  Employers  Council,  for  and  on  be- 
half of  its  members,  and  the  Building  Trades  Coun- 
cil of  Reno,  for  and  on  behalf  of  its  affiliated 
Unions,  entered  into  a  Master  Agreement.  A  copy 
of  this  Agreement  (Exhibit  1)  is  attached  hereto, 
together  with  the  individual  stipulations  which 
identify  the  various  Unions  and  establish  the  job 
classifications  and  wage  rates  of  each  individual 
Union. 

The  parties  to  the  Master  Agreement  are  de- 
sirous of  complying  with  all  laws  and  regulations 
which  might  be  applicable.  With  this  in  mind,  in- 
formal conferences  have  been  held  to  explore  what 
revisions  will  be  necessary  to  meet  the  requirements 
of  the  National  Labor  Relations  Act  of  1947. 
Legal  counsel  has  been  retained  by  both  parties 
and  conflicting  interpretations  have  been  the  result. 

We  have  before  us  the  NLRB  Release  R-39 
(February  11,  1948),  as  found  in  CCH  P.  8466  as 
well  as  NLRB  Release  R-48  (March  10)  CCH  P, 
8469.  Because  of  the  opinions  expressed  in  these 
two  releases  and  the  conflicting  legal  advice  we 
have  received,  the  parties  to  the  Agreement  have 
agreed  to  abide  by  your  decision  on  the  procedure 
to  be  followed  so  that  we  might  continue  the  Master 
Agreement  between  us  and  be  in  full  compliance. 

Your  attention  is  called  to  those  Sections  of  the 
Agreement  dealing  with  Union  security.  As  you 
already  know,  the  Building  Trades  have  historically 
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operated  under  a  closed  shop  security  provision. 
The  question  now  before  us  is  whether  it  will  be 
necessary  for  the  parties  to  the  Master  Agreement 
to  follow  the  procedures  outlined  in  your  Release 
No.  E-38,  i.e.  necessity  of  U.  A.  election,  if  re- 
opening notices  are  filed  by  the  Unions  on  wages 
only. 

It  will  be  noted  that  the  anniversary  date  of  the 
Master  Agreement  is  May  21,  1948,  and  the  con- 
tract has  no  specific  termination  date. 

We  are  desirous  of  having  an  opinion  from  you 
as  to  what  procedure  must  be  followed.  Time  is  of 
the  essence.  The  sixty-day  reopening  notices  have 
been  issued  but  proposals  have  not  been  submitted. 
It  is  the  desire  of  all  parties  to  maintain  the  har- 
monious relationships  that  have  existed  between  the 
parties  in  the  past  and  this  can  only  be  done  by 
the  continuation  of  a  Master  Agreement,  which  com- 
plies with  all  the  requirements  of  Federal  Law. 

Respectfully  submitted, 

RENO  EMPLOYERS   COUNCIL, 
W.  M.  CALDWELL. 
WMCrjd  Enclosures.  [32] 
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EXHIBIT  ''E" 

National  Labor  Relations  Board 
Washington,  D.  C. 

April  8,  1948 
Reno  Employers  Council 
Attention  Mr.  W.  M.  CaldweU 
P.  O.  Box  290 
Reno,  Nevada 
Gentlemen : 

This  will  acknowledge  your  letter  of  March  26, 
1948,  in  which  you  make  inquiry  with  respect  to  the 
procedures  required  for  the  renewal  of  the  agree- 
ment between  the  Reno  Employers  Council  and  the 
Building  and  Construction  Trades  Council  of  Reno. 

The  problem  which  you  pose  is  a  controversial 
one  which  doubtlessly  will  at  some  time  be  the  sub- 
ject of  Board  and  Court  decisions,  and  is  one  to 
which  I  do  not  feel  justified  in  giving  a  solution 
without  very  thorough  and  careful  study.  I  regret, 
therefore,  that  I  find  it  necessary  to  decline  to  ad- 
vise you  on  this  matter.  I  am  sure  that  you  will 
understand  the  reason  when  you  consider  how  many 
such  requests  have  been  directed  to  me  in  these  busy 
times.  I  sincerely  hope  that  these  problems  will 
soon  become  settled  and  that  your  legal  advisers 
can  now  give  you  the  assistance  which  you  need. 

Returned  here  is  the  copy  of  the  agreement  which 
you  designated  as  Exhibit  1,  in  your  March  26th 
letter. 

Sincerely  yours, 

/s/  ROBERT  N.  DENHAM, 
General  Counsel. 
Attachment.  [33] 
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EXHIBIT  "F'^ 

Mr.  D.  W.  Everett 
440  North  Virginia  St. 
Reno,  Nevada 
Dear  Mr.  Everett: 

The  negotiating  committee,  acting  on  behalf  of 
all  firms  who  have  authorized  the  Reno  Employers 
Council  to  represent  them  in  their  contractual  rela- 
tionships with  the  Building  Trades  Council  and 
affiliate  Unions,  have  instructed  the  writer  to  trans- 
mit the  following  reply  to  your  communication 
dated  May  18th  and  received  May  18th  and  re- 
ceived May  19th. 

In  the  negotiation  held  at  the  Labor  Temple  yes- 
terday. May  18th,  we  informed  you  and  the  Build- 
ing Trades  Council's  negotiating  committee  that  it 
was  the  position  of  the  employers  involved  in  the 
Master  Contract  that  certain  formal  N.L.R.B.  ac- 
tion was  necessary  before  the  contract,  in  its  pres- 
ent form,  could  be  extended.  We  further  advised 
you  that  we  were  already  in  negotiations  with  a  ma- 
jority of  the  individual  unions  involved,  on  wages 
and  hours,  and  that,  in  our  opinion,  the  only  proper 
subject  for  negotiation  between  the  Building  Trades 
Council  and  the  Reno  Employers  Council  was  re- 
garding the  Sections  of  the  Master  Agreement 
which  required  revision  by  reason  of  the  L.M.R.A. 
of  1947. 

We  clearly  stated  that  neither  the  employers  in- 
volved nor  we,  their  representatives,  were  willing 
to  be  parties  to  any  agreement  which  contained 
working  conditions,  contrary  to  the  requirements 
of  Law. 
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Your  communication  restates  the  position  taken 
by  your  body  yesterday,  which  in  effect  is  a  conten- 
tion that  the  contractors  and  Unions  signatories  to 
the  Master  Agreement  do  not  come  within  the  juris- 
diction of  the  Labor-Management  Relations  Act 
of  1947.  The  proposals  you  had  advanced  for  meet- 
ing the  present  problem  have  been  considered  by 
the  negotiating  committee  and  have  been  rejected. 
Your  Proposal  to  continue  negotiating  wage  rates 
is  acceptable  and  as  evidence  of  the  fact,  we  are 
continuing  to  meet  with  the  various  unions  involved 
with  the  purpose  of  arriving  at  a  satisfactory  solu- 
tion on  wage  rates  prior  to  May  21st.  However,  be- 
cause of  the  time  factor  involved,  the  negotiating 
committee  asks  me  to  advise  you  that  we  are  at  the 
moment  considering  taking  one  of  two  affirmative 
actions  to  prevent  the  accruing  of  possible  liabili- 
ties by  any  employers  [34]  involved.  This  procedure 
was  outlined  to  you  more  fully  at  our  meeting  yes- 
terday. 

It  is  our  sincere  hope  that  this  entire  matter  can 
be  settled  amicably,  and  inasmuch  as  several  of  the 
unions,  parties  to  the  Master  Agreement  have  al- 
ready taken  the  necessary  steps  to  qualify  for  union 
security  clauses  in  their  contracts,  it  is  hoped  that 
the  other  unions  involved  will  follow  a  similar 
course  so  that  this  particular  issue  can  be  resolved 
to  the  satisfaction  of  all  parties  concerned. 
Respectfully  submitted, 

RENO  EMPLOYERS  COUNCIL, 
/s/  BENNARD  C.  HARTUNO. 

[Endorsed] :  Filed  May  21,  1948.  [35] 
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[Title  of  District  Court  and  Cause.] 

ORDER  TO  SHOW  CAUSE  AND  TEMPORARY 
RESTRAINING  ORDER 

Upon  the  reading  and  filing  of  the  verfied  com- 
plain of  [36]  Plaintiff  in  this  action,  and  it  appear- 
ing to  the  satisfaction  of  the  Court  therefrom  that 
this  is  a  proper  case  for  granting  a  temporary  re- 
straining order,  and  that  unless  the  temporary  re- 
straining order  prayed  for  in  said  complaint  be 
granted,  immediate  and  irreparable  loss  and  dam- 
age will  result  to  applicant,  before  notice  can  be 
served  and  a  hearing  had  thereon,  in  that  the  fail- 
ure or  cessation  of  negotiations  between  applicant 
and  respondents,  as  provided  for  in  that  certain 
contract  entered  into  between  applicant  and  re- 
spondents on  the  24th  day  of  May,  1947,  will  pre- 
vent applicant,  or  its  members,  from  entering  into 
any  other  contract  with  respondents  or  any  of  them, 
or  any  other  person,  pending  the  final  determina- 
tion of  this  issue;  and  in  addition  will  cause  irre- 
parable loss  and  damage  to  all  of  the  citizens  of  the 
State  of  Nevada,  due  to  the  insecurity  of  the  appli- 
cants and  their  inability  to  rely  upon  continued  and 
constant  employer  and  employee  relationship  be- 
tween applicant  and  the  various  members  of  the  re- 
spondent unions,  and  that  such  will  interfere  with 
the  free  flow  of  interstate  commerce. 

Now,  Therefore,  it  is  by  the  Court  this  21st  day 
of  May,  1948,  Ordered  that  the  respondents  and 
each  of  them,  and  their  agents,  servants,  employees 
and  attorneys  and  all  persons  in  active  concert  or 


46        California  Association  of  Employers  vs. 

participation  with  them,  be,  and  they  are  hereby 
restrained,  pending  the  further  order  of  this  Court, 
from  permitting  to  continue  in  effect  the  letter  of 
defendant,  Reno  Building  Trades  Council  of  Reno, 
Nevada,  and  vicinity,  to  applicant,  dated  the  18th 
day  of  May,  1948;  and  from  issuing  or  otherwise 
giving  publicity  to  any  notice  that,  or  to  the  effect 
that  the  contract  aforesaid,  has  been,  is  or  will  at 
some  future  date  be  terminated,  or  that  said  agree- 
ment is  or  at  some  future  date  will  be  nugatory  or 
void  at  any  time  during  the  pendency  of  this  ac- 
tion; and  from  breaching  [37]  any  of  their  obliga- 
tions under  the  contract  of  the  parties  hereto  dated 
the  24th  day  of  May,  1947,  and  from  coercing,  in- 
stigating, inducing  or  encouraging  by  economic 
pressure  or  otherwise,  the  members  of  the  various 
respondent  unions  in  the  state  of  Nevada,  or  any 
of  them  or  any  person  to  interfere  by  slow-down, 
walkout,  cessation  of  work  or  otherwise  with  the 
operation  of  the  businesses  of  the  members  of  the 
applicant  by  continuing  in  effect  the  aforesaid  let- 
ter or  by  issuing  any  notice  or  termination  of  agree- 
ment, or  through  any  other  means  or  devices;  and 
from  interfering  with  or  obstructing  the  negotia- 
tions between  applicant  and  defendants,  pursuant 
to  the  contract  aforesaid;  and  from  taking  any  ac- 
tion which  would  interfere  with  this  Court's  juris- 
diction, or  which  would  impair,  obstruct  or  render 
fruitless  the  termination  of  this  case  by  the  Court; 
and  it  is  further  ordered  that  this  restraining  order 
shall  expire  at  12:00  o'clock  M.  on  the  31st  day  of 
May,  1948,  unless  before  such  time  this  order  for 
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good  cause  shown  is  extended,  or  unless  the  re- 
spondents consent  that  it  may  be  extended  for  a 
longer  period;  and  it  is  further  ordered  that  re- 
spondents appear  before  me  and  show  cause  why  a 
preliminary  injunction  to  the  same  effect  should 
not  be  issued  on  the  28th  day  of  May,  1948,  at  10:00 
o'clock  A.M.  thereof,  at  the  Court  House  in  Carson 
City,  Nevada. 

The  bond  on  this  restraining  order  is  hereby  fixed 
at  $1,000.00  until  the  further  order  of  the  Court. 

Dated:  May  21,  1948  at  4  o'clock  P.  M. 

/s/  ROGER  T.  FOLEY, 
Judge  of  the  District  Court  of  the  United  States 
of  America,  in  and  for  the  District  of  Nevada. 

[Endorsed] :  Filed  May  21,  1948.  Refiled  May  22, 
1948. 


[Title  of  District  Court  and  Cause.] 

MOTION  TO  DISMISS 

Now  come  the  defendants  above  named,  repre- 
sented by  their  counsel,  Morley  Griswold  and 
George  L.  Vargas,  esqs.,  with  [39]  the  exception  of 
Defendant  Local  Union  of  Operating  Engineers, 
No.  3,  and  appearing  especially  for  the  purpose  of 
resisting  the  Order  to  Show  Cause  and  Restrain- 
ing Order  hereinbefore  issued  from  the  above  en- 
titled Court  in  the  above  entitled  cause,  and  moves 
the  Court  as  follows: 
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I. 

To  vacate  said  Order  to  Show  Cause  and  Re- 
straining Order  for  the  reasons  and  upon  the 
ground  that  the  said  complaint  upon  which  said 
Order  to  Show  Cause  and  Restraining  Order  is 
based  does  not  state  facts  sufficient  to  sustain  the 
said  Show  Cause  and  Restraining  Order. 

II. 

To  vacate  said  Order  to  Show  Cause  and  Re- 
straining Order  for  the  reasons  and  upon  the  ground 
that  the  same  is  issued  upon  the  complaint  based 
upon  information  and  belief. 

III. 

To  vacate  said  Order  to  Show  Cause  and  Re- 
straining Order  for  the  reasons  and  upon  the  ground 
that  the  above  entitled  Court  lack  and  did  lack 
jurisdiction  to  make  and  issue  said  Order  to  Show 
Cause  and  Restraining  Order  and  to  continue  the 
same  during  the  period  set  forth  in  the  Order  and 
until  final  adjudication  of  the  above  entitled  case. 

IV. 

To  vacate  said  Order  to  Show  Cause  and  Re- 
straining Order  for  the  reasons  and  upon  the  gromid 
that  it  appears  on  the  face  of  the  complaint  that 
the  plaintiffs  are  not  proper  parties  plaintiff  in  the 
said  action  and  have  no  capacity  to  sue. 

V. 

To  vacate  said  Order  to  Show  Cause  and  Re- 
straining Order  for  the  reasons  and  upon  the  ground 
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that  Defendant  Building  and  Construction  Trades 
Council  of  Reno  is  not  a  proper  party  to  the  com- 
plaint.  [40] 

VI. 

To  vacate  said  Order  to  Show  Cause  and  Re- 
straining Order  for  the  reasons  and  upon  the 
ground  that  Defendant  Operative  Plasters  and  Ce- 
ment Finishers  Local  Union  Number  241  is  not  a 
proper  party  to  the  complaint. 

VII. 

To  vacate  said  Order  to  Show  Cause  and  Re- 
straining Order  for  the  reasons  and  upon  the 
ground  that  it  is  improper  as  to  all  of  the  named 
defendants. 

VIII. 

To  vacate  said  Order  to  Show  Cause  and  Re- 
straining Order  for  the  reasons  and  upon  the 
ground  that  the  Court  lacked  jurisdiction  to  grant 
the  relief  sought  by  reason  of  the  Norris-La  Guar- 
dia  Anti-Injunction  Act,  Act  of  March  23,  1932, 
193,  C.90,  47  Stat.  70,  29  U.S.C.A.,  Sees.  101-115. 

Wherefore,  defendants,  and  each  of  them  above 
named,  pray  that  the  said  Order  to  Show  Cause  and 
Restraining  Order  be  vacated. 

MORLEY  GRISWOLD, 
GEORGE  L.  VARGAS, 

Attorneys  for  Defendants. 

[Endorsed] :  Piled  May  28,  1948.  [41] 
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ORDER 

A  temporary  restraining  order  having  heretofore 
been  granted  without  notice,  the  Motion  for  prelim- 
inary injunction  was  set  down  for  hearing  on  this 
28th  day  of  May,  1948,  in  the  courtroom  of  the 
above  [42]  entitled  Court  in  Carson  City,  Nevada, 
and  after  hearing  counsel 

It  Is  Ordered,  Adjudged  and  Decreed  that  the 
application  for  preliminary  injunction  be,  and  the 
same  hereby  is,  denied  and  that  the  temporary  re- 
straining order  heretofore  made  and  entered  is 
hereby  dissolved  and  vacated  upon  the  grounds  and 
for  the  reasons  stated  by  the  Court  in  ruling  upon 
said  Motion. 

Dated:  This  28th  day  of  May,  1948. 

ROGER  T.  FOLEY, 
United  States  District  Judge. 

[Endorsed] :  Filed  June  2,  1948.  [43] 
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ORAL  OPINION  OF  THE  COURT 

Made  and  Entered  May  28,  1948: 
The  Court:    *'I  am  ready  at  this  time  to  rule 
on  the  question  of  the  motion  you  made  this  morn- 
ing, Mr.  Brown. 

At  the  beginning  of  the  session  this  morning,  Mr. 
Brown,  on  behalf  of  the  petitioner,  moved  the  Court 
for  a  preliminary  injunction  to  preserve  the  status 
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quo  and  that  is  a  matter  that  we  have  discussed 
and  considered  throughout  the  day.  Now,  on  the 
21st  day  of  May  the  Court  made  its  order  to  show 
cause  and  issued  temporary  restraining  order.  The 
order  to  show  cause  required  that  the  respondents 
appear  before  the  Court  and  show  cause  why  pre- 
liminary injunction,  to  the  same  effect  as  the  re- 
straining order,  should  not  be  issued,  on  the  28th 
day  of  May,  1948,  at  10:00  o'clock.  At  the  time  the 
application  was  made  for  the  temporary  restrain- 
ing order,  the  Court's  attention  was  called  to  the 
case  of  United  Mine  Workers  of  America,  330  U.  S., 
258  and  in  the  course  of  its  opinion  the  Supreme 
Court  of  the  United  States  in  that  case  stated : 

"In  the  case  before  us  the  district  court  had 

the  power  to  preserve  existing  conditions  while 

it  was  determining  its  ow^n  authority  to  grant 

injunctive  relief." 

In  that  case  the  defendants  determined  the  law 

for  themselves  and  did  not  heed  the  injunction  of 

the  district  court  [45]  or  the  restraining  order  of 

the  district  court  and  violated  it  and  they  were  held 

in  contempt. 

Now  I  feel  that  this  is  the  same  situation  we  have 
here.  If  this  order  that  was  made  May  21st  had 
been  violated  by  any  of  the  persons  to  whom  it  was 
directed,  I  wouldn't  hestitate  to  act.  I  wouldn't 
hesitate  to  punish  for  contempt  any  person  or  per- 
sons or  organization  who  violated  that  restraining 
order,  imder  authority  of  the  United  States  vs. 
United  Mine  Workers,  on  the  theory  that  this  court, 
and  any  other  court,  has  a  right  to  hold  matters  in 
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status  quo  until  the  Court  has  opportunity  to  de- 
cide the  questions  involved,  questions  of  law,  and 
that  was  the  purpose  I  had  in  issuing  the  prelimin- 
ary order,  temporary  restraining  order,  in  this  case. 
Now  we  have  had  an  opportmiity  to  hear  from 
counsel  on  questions  of  law  concerning  the  issuance 
of  temporary  restraining  order  or  preliminary  in- 
junction. I  can't  understand  how  it  could  be  said 
that  there  is  no  labor  dispute  involved  here.  I  think 
counsel  has  stated  that  the  purpose  of  this  is  to  pre- 
vent labor  dispute  from  arising,  or  series  of  labor 
disputes  from  arising,  so  then  we  are,  of  course, 
interested,  involved  here,  in  consideration  of  labor 
disputes,  not  existing  now,  but  contemplated  in  the 
future.  Before  the  so-called  Taft-Hartley  law  was 
enacted,  and  which  is  merely  an  amendment  of  the 
National  Labor  Relations  law,  the  National  Labor 
Relations  law  was  in  general  the  same  kind  and 
class  of  legislation  as  the  Taft-Hartley  law,  and 
when  complaints  were  made  before  the  National 
Labor  Relations  Board,  the  employers  complained 
of  frequently  questioned  the  jurisdiction  of  the 
National  Labor  Relations  Board.  Many  cases  are 
shown  in  the  annotation  to  the  different  sections, 
having  to  do  with  the  law  before  the  enactment  of 
the  Taft-Hartley  law,  that  the  defendants  or  re- 
spondents, as  they  might  have  been  called,  raised 
the  question  of  the  jurisdiction  of  the  National 
Labor  Relations  Board,  claiming  that  they  were  not 
involved  in  interstate  commerce  or  their  activities 
did  not  affect  interstate  commerce.  One  of  those 
cases  is  the  National  Labor  Relations  [46]  Board  vs. 
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Van  de  Camp  Packers  in  the  Ninth  Circuit,  152 
Federal  Reporter,  Second  Series.  This  is  in  the 
circuit  court  of  the  Ninth  Circuit.  The  Board  peti- 
tions for  the  enforcement  of  its  order.  The  com- 
pany contends  first  that  the  National  Labor  Rela- 
tions act  is  not  applicable,  since  it  is  not  engaged 
in  interstate  commerce.  It  was  decided  there  that 
that  particular  case  was  without  merit. 

Now  suppose  some  controversy  does  arise  here. 
What  is  there  to  prevent  the  petitioner  from  filing 
a  complaint  with  the  National  Labor  Relations 
Board,  complaining  about  some  alleged  unfair  labor 
practice  of  one  of  these  unions,  or  of  a  group  of 
these  unions?  Then  the  union  or  unions  involved 
could  raise  before  the  National  Labor  Relations 
Board  the  question  of  whether  or  not  it  was  in- 
volved in  interstate  commerce,  or  whether  its  activ- 
ities affected  interstate  commerce.  Then  the  Na- 
tional Labor  Relations  Board  could  determine 
whether  or  not  it  had  jurisdiction  of  the  case  and 
the  party  dissatisfied  could  take  the  matter  to  the 
Circuit  Court  of  Appeals. 

Cases  of  jurisdiction  of  the  National  Labor  Rela- 
toins  Board  have,  I  think,  in  the  past  always  been 
cases  first  to  the  Board  and  then  afterwards  car- 
ried into  the  Courts.  I  feel  that  whatever  restric- 
tions placed  upon  the  courts  by  the  Norris-La- 
Guardia  bill  still  exist,  unless  we  can  find  that  they 
have  been  lifted  by  the  present  act,  the  Taft-Hart- 
ley Act,  so  we  have  to  look  to  that  Act  to  see  what 
the  power  of  this  court  is  in  regard  to  the  issuance 
of  restraining  orders  and  the  exercise  of  the  injunc- 
tive power  of  the  court. 
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This  action  is  brought  under  the  declaratory  judg- 
ment statute.  Now  if  the  Court  couldn't,  under  the 
same  set  of  facts  as  appeared  in  this  complaint,  is- 
sue an  injunction  in  an  action  for  damages,  or  an 
action  for  any  other  kind  of  relief,  it  couldn't  issue 
an  injunction  in  a  declaratory  judgment  action.  Pe- 
titioner may  or  may  not  be  entitled  to  maintain  an 
action  to  determine  whether  or  [47]  not  any  or  all 
of  these  labor  organizations  are  subject  to  the  Taft- 
Hartley  act.  Whether  such  an  action  can  be  main- 
tained is  not  now  before  the  Court.  The  only  ques- 
tion before  the  Court  is  whether  or  not  this  pre- 
liminary restraining  order  should  be  continued  or 
whether  a  temporary  restraining  order  or  prelim- 
inary injunction  should  be  issued  pendente  lite,  and 
that  is  the  only  point  I  am  attempting  to  decide. 

Here  is  the  holding  of  this  court:  That  this  court 
is  without  power  to  continue  the  present  restraining 
order  in  effect  and  it  is  without  power  to  issue,  as 
prayed  for,  restraining  order  or  preliminary  in- 
junction pendente  lite,  without  prejudice  at  all  to 
any  other  proceeding  in  this  case,  and  that  is  the 
order  of  the  court."  [48] 


[Title  of  District  Court  and  Cause.] 

HEARING  ON  ORDER  TO  SHOW  CAUSE 

Be  it  remembered,  That  the  above-entitled  matter 
came  on  regularly  for  hearing  before  the  Court  at 
Carson  City,  Nevada,  on  Friday,  the  28th  day  of 
May,  1948. 
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Appearances:  Brown  &  Wells,  by  Ernest  S. 
Brown,  Esq.,  Robert  W.  Wells,  Esq.,  Theodore 
Hough,  Esq.,  Attorneys  for  Petitioner.  Griswold  & 
Vargas,  by  Morley  Griswold,  Esq.,  P.  H.  McCarthy, 
Jr.,  Esq.,  Attorneys  for  Respondents.  Louis  A.  Pen- 
field,  Esq.,  representing  National  Labor  Relations 
Board. 

The  Court:  Gentlemen,  in  the  case  of  California 
Associations  of  Employers  vs.  the  different  labor  or- 
ganizations, are  you  ready  to  proceed  at  this  time? 
I  am  very  glad  to  grant  the  privilege  of  attorneys 
here  in  this  particular  litigation  and  as  far  as  being 
an  observer,  Mr.  Penfield,  I  welcome  your  partici- 
pation in  these  proceedings. 

Mr.  Penfield :  I  wish  to  make  my  presence  clear, 
your  Honor,  in  that  connection.  As  you  know,  the 
Board  has  not  at  this  time  filed  any  motion  to  inter- 
vene or  stated  to  what  extent  [52]  it  desired  to  par- 
ticipate. I  believe  your  Honor  did  talk  with  some 
of  our  representatives  in  Washington  and  they  did 
indicate  to  your  Honor  there  were  two  basic  ques- 
tions in  which  they  did  have  considerable  interest. 
There  are  many  other  issues  here  and  at  this  time 
I  do  not  wish  to  ask  for  a  continuance  or  in  any 
way  interfere  with  these  other  matters  being  con- 
sidered, but  I  believe  your  Honor  is  familiar  with 
the  basic  issues  in  which  we  are  interested. 

The  Court:  I  will  be  glad  to  hear  any  expres- 
sion you  desire  to  make  during  the  course  of  these 
proceedings. 

Mr.  Penfield:  If  I  can  be  of  any  assistance,  I 
shall  be  glad  to  do  so. 
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Mr.  Griswold:  On  behalf  of  the  defendants,  at 
least,  if  Mr.  Penfield  has  any  suggestions  to  make, 
or  the  Court,  I  would  appreciate  the  same  and  as 
a  friend  of  the  court  he  would  ])e  more  than  wel- 
come and  I  assure  your  Honor  no  objection  or  ex- 
ception will  be  taken,  insofar  as  the  defendants  I 
represent  are  concerned,  so  Mr.  Penfield  is  more 
than  welcome. 

The  Court:  Mr.  Griswold,  do  you  represent  all 
the  defendants  named? 

Mr.  Griswold:  No,  I  do  not.  There  is  one  de- 
fendant particularly  that  I  do  not  represent.  That 
is  the  Local  No.  3  of  the  Engineers.  That  Local  is 
represented  by  Mr.  McCarthy.  The  rest  of  the 
named  defendants  I  am  authorized  [53]  to  speak 
for. 

The  Court:  Now,  Mr.  Brown,  I  understand  per- 
haps the  burden  is  on  you. 

Mr.  Griswold:  Your  Honor  asked  a  ques- 
tion. I  know  your  Honor  likes  to  handle  these  mat- 
ters as  expeditiously  and  informally  as  the  rules 
will  permit.  My  thought  in  the  matter  is  this — I 
believe  that  the  show  cause  order  puts  the  burden 
on  us  to  show  the  cause.  However,  I  do  believe  that 
the  restraining  order,  having  issued  without  affi- 
davits being  attached,  that  counsel  for  the  petition- 
er should  introduce  the  complain  in  evidence,  to- 
gether with  the  exhibits  that  are  attached  hereto, 
thereby  having  before  the  court,  in  the  form  of  evi- 
dence, the  complaint  and  the  exhibits.  Now  on  be- 
half of  the  defendants  I  represent,  I  will  consent 
that  the  exhibits,  although  there  has  been  no  oppor- 


Bldg.  &  Constr.  Trades  Council  of  Reno,  et  al.         57 

tunity  of  cross-examination,  may  be  introduced  in 
evidence  and  that  the  signatures  thereto  be  true 
signatures  and  the  parties  making  the  various  ex- 
hibits have  authority  to  so  make  the  exhibits,  not 
binding  ourselves  or  counsel  on  the  other  side  to 
the  truth  or  the  untruth  of  the  exhibits,  with  the 
right  of  putting  in  testimony,  if  it  becomes  neces- 
sary, in  connection  with  those  exhibits. 

Now  I  suggest  further,  for  the  purpose  of  expe- 
diting this  case,  that  there  are  probably  two  other 
documents  that  should  be  made  exhibits  in  this  com- 
plaint. One  is  a  letter  that  was  written  on  the  21st 
day  of  May  and  delivered  before  [54]  the  filing  of 
the  complaint.  That  was  written  by  my  clients.  And 
the  other  is  a  reply  that  came  to  that  letter,  that 
was  delivered  to  us  after  the  21st  day  of  May  and 
may  be  vrithout  the  issues,  but  I  believe  for  the 
purpose  of  expedition  that  it  should  be  also  put  in 
— one  is  a  letter  from  my  clients,  the  other  is  a  let- 
ter from  Mr.  Brov^ru's  clients  in  this  matter,  and  I 
suggest  and  offer  to  have  those  admitted  as  exhib- 
its, under  the  same  statement  that  I  made  vdth 
references  to  the  other  exhibits  that  are  attached 
to  the  complaint,  and  then  we  can  proceed  on  an 
argument  of  law,  if  we  so  desire. 

Mr.  Brown:  May  it  please  the  Court,  we  appre- 
ciate the  recommendation  of  counsel,  but  it  occurs 
to  us  at  this  time,  upon  what  theory  is  counsel  in 
this  matter?  I  mean,  as  far  as  the  pleadings  are 
concerned.  Mr.  Griswold  said  he  represents  the  re- 
spondents. We  find  no  motion  to  dismiss,  we  find 
no  motion  to  dissolve,  we  find  no  answer,  and  we 
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believe  that  under  Rule  65,  upon  the  burden  of 
proof  being  assumed  by  the  petitioner,  we  should 
go  ahead  on  our  prayer  and  our  showing  in  our 
verified  complaint,  wherein  we  ask  for  a  prelimin- 
ary injunction,  and  in  pursuance  to  the  allegations 
of  our  verified  complaint  and  the  prayer  therein, 
we  now  formally  move  this  Court  for  a  preliminary 
injunction  pendente  lite  to  preserve  the  status  quo 
under  the  terms  of  Exhibit  A  attached  to  our  veri- 
fied complaint,  until  this  case  is  at  issue  and  until 
such  time  as  your  Honor  has  had  an  opportunity 
to  determine  your  [55]  jurisdiction  and  the  other 
matters  that  may  be  presented  on  the  merits  of  our 
prayer  for  declaratory  judgment,  and  we  are  pre- 
pared to  go  forward  with  our  burden  on  that  pro- 
position. 

Mr.  McCarthy:  I  believe,  as  I  understand  it, 
counsel  for  petitioner  has  moved  your  Honor  to 
grant  an  injunction  pendente  lite  and  I  assume — 
of  course,  we  are  interested  in  having  this  record 
correct — I  assume  that  that  motion  is  based  upon 
the  complaint.  Am  I  correct? 

Mr.  Brown:     Yes. 

Mr.  McCarthy:  And  I  assume  in  basing  it  on 
the  comjilaint  that  the  complaint  is  before  the 
Court,  as  in  any  case  which  you  have,  in  support 
of  that  motion,  as  of  this  moment. 

Mr.  Brown:  May  it  please  the  Court,  that  is 
not  all  of  it. 

Mr.  McCarthy:     I  said  as  of  this  moment. 

Mr  Brown :  May  it  please  the  Court,  first  I  may 
suggest  there  is  also  in  the  record  of  this  case  the 
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ex  parte  record  of  the  testimony  which  myself,  as 
witness  and  counsel  for  the  petitioner,  did  have 
transcribed  and  presented  to  your  Honor  on  appli- 
cation for  ex  parte  restraining  order. 

Mr.  McCarthy:  If  the  Court  please,  we  will,  on 
behalf  of  Local  No.  3  of  the  Operating  Engineers, 
object  to  your  Honor  considering  in  this  proceeding 
any  oral  testimony  taken  out  of  the  presence  of  the 
parties,  out  of  the  presence  of  counsel,  where  there 
was  no  opportunity  to  cross-examine,  and  [56]  if 
counsel's  remarks  constitute  an  offer  of  evidence  at 
this  stage,  we  will  object  to  the  introduction  of  the 
same,  upon  the  ground  we  have  had  no  opportunity 
to  cross-examine  the  person  therein  testifying  and 
as  such  it  is  incompetent,  irrelevant,  and  immaterial 
in  this  proceeding. 

Mr.  Griswold:  May  I  join  with  counsel  and  add 
to  that  up  to  the  present  time  there  has  been  no 
service  of  any  of  that  testimony  upon  any  party 
that   I  know  of. 

The  Court:  That  testimony  of  Mr.  Brown  was 
taken  upon  his  application  for  the  restraining  or- 
der, which  was  granted,  and  that  all  that  it  was 
offered  for  and  that  is  all  it  has  been,  and  will  be, 
considered  by  the  Court  for,  unless  it  is  again  offer- 
ed in  these  proceedings  and  if  it  is,  you  will  have 
opportunity  to  cross-examine  Mr.  Brown. 

Mr.  McCarthy:     Now,  if  the  Court  please,  coun- 
sel having  stated  the  position  of  the  petitioner,  our 
appearance  here  at  this  time  on  behalf  of  Local  3 
is  a  special  appearance,  for  the  purpose  of  respect- 
fully challenging  the  jurisdiction  of  this  court  to 
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issue  the  order  to  show  cause  in  the  first  instance 
on  the  restraining  order.  I  do  not  think  it  is  neces- 
sary at  this  moment  to  burden  your  Honor  with 
argument,  which  will  come  in  due  course.  Sufficient 
to  say  we  take  the  position  that  your  Honor,  by 
virtue  of  the  statutes  of  the  United  [57]  States, 
does  not  have  the  authority  to  issue  the  order  in 
the  first  instance,  that  the  restraining  order  was 
unauthorized;  that,  in  addition,  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of 
action  or  to  support  the  issuance  of  the  restraining 
order;  that,  as  a  matter  of  fact,  from  the  face  of 
the  complaint,  it  appears  that  this  j)laintiff  can  not 
state  a  cause  of  action  against  Local  3  or  any  of 
these  defendants,  no  matter  how  it  might  amend 
that  complaint.  As  I  say,  there  is  no  intent  at  this 
moment  to  burden  your  Honor  with  argument,  but 
I  would  like  the  record  to  be  clear  that  the  first 
issue  we  present  is  the  jurisdiction  of  this  court, 
not  as  of  today,  but  as  of  the  moment  that  the  order 
was  signed.  Thank  you. 

Mr.  Griswold:  I  call  to  your  Honor's  attention, 
and  not  in  the  way  of  argument 

The  Court  (Interrupting)  :  Could  I  ask  a  ques- 
tion of  Mr.  McCarthy  before  you  proceed.  You  say, 
^'as  not  of  today."  You  also  contend  that  the  Court 
Avould  have  no  authority  to  grant  the  motion  made 
by  Mr.  Brown? 

Mr.  McCarthy:  That  is  right.  Our  position  is 
that  your  Honor  did  not  have  jurisdiction  at  the 
beginning  and,  of  course,  therefore,  could  not  have 
jurisdiction  at  any  proceedings. 
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The  Court:  No  jurisdiction  to  continue  or  au- 
thorize [58]  temporary  injunction  pendente  lite? 

Mr.  McCarthy:  We  ask  to  vacate  the  order.  Of 
course,  everjrthing  else,  then,  would  naturally  fall 
by  the  wayside. 

Mr.  Griswold:  Upon  other  matters  similar  to 
that  raised  by  Mr.  McCarthy,  I  call  to  your  Honor's 
attention  that  the  complaint  as  it  stands,  the  parties 
who  are  parties  plaintiff  and  the  parties  who  are 
parties  defendant,  are  shown  upon  the  complaint 
to  not  be  the  real  parties  in  interst  and  to  not  have 
the  right  to  bring  this  suit  and  the  defendants  are 
not  bound  by  anything  that  is  in  the  complaint  and 
it  shows  on  the  face  of  the  complaint.  Incidentally, 
we  understood  w^e  would  be  here  at  10:30  and  my 
brief  case  and  motions  will  be  presented  in  due 
course.  I  made  the  suggestion  to  counsel  only  for 
the  purpose  of  expedition.  Evidently  I  made  the 
wi'ong  motion,  because  it  does  not  look  to  me  like 
we  expedited  at  all.  If  he  does  not  want  to  do  that, 
then  we  will  proceed. 

The  Court:  If  counsel  can  agree  upon  the  order 
of  procedure,  the  Court  will  gladly  conform  to  the 
agreement,  if  it  can  be  made,  and  if  it  can  not  be 
made,  we  will  then  try  the  opposite  method  of  pro- 
cedure. 

Mr.  Brown:  May  I  offer  a  suggestion  to  the 
Court  and  counsel  to  assist?  Apparently  from  what 
Mr.  Griswold  just  suggested,  there  are  some  writ- 
ten motions  or  something  which  they  intend  to  file, 
which  may  present  something  to  your  Honor  that 
[59]  your  Honor  may  feel  should  be  heard  prior 
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to  the  hearings  of  the  motion  which  I  have  orally 
made  this  morning,  and  may  I  respectfully  suggest 
that  we  take  a  10  or  15  minute  recess  in  order  that 
counsel  on  the  other  side  may  serve  us  with  such 
either  written  motions  or  what  have  you,  and  in 
order  that  counsel  may  clear  relative  to  what  we 
may  stipulate,  which  may  save  the  Court's  time  on 
the  matter  of  defense. 

Mr.  McCarthy:  May  I  suggest  to  your  Honor 
where  Local  3  is  concerned,  in  view  of  the  shortness 
of  time  and  in  view  of  the  fact  that  our  headquar- 
ters are  in  San  Francisco,  we  are  in  no  position  to 
file  written  motions  at  this  time.  However,  we  are 
prepared  to  stand  on  our  oral  motion  in  respect 
to  jurisdiction  and  may  we  respectfully  suggest  to 
this  Court,  since  jurisdiction  is  fundamental,  and 
particularly  so  in  a  district  court  of  the  United 
States,  it  is  hardly  proper  we  should  consider  any- 
thing else  until  we  dispose  of  the  question  of  your 
Honor's  jurisdiction. 

Mr.  Griswold:  I  join  in  that.  We  are  in  posi- 
tion if  necessary,  which  we  do  not  admit,  to  file 
motions  to  dismiss  and  strike  upon  the  grounds 
upon  which  we  will  proceed,  but  my  suggestion — it 
wasn't  a  motion — my  suggestion  was  in  order  to  get 
grips  on  this,  so  we  would  know  what  we  were 
doing.  This  restraining  order  and  preliminary  in- 
junction is  asked  on  what?  As  far  as  we  know,  upon 
the  complaint.  Now  let's  get  it  before  the  Court.  [60] 

The  Court:  It  is  evident  to  the  Court  counsel 
can  not  agree  upon  the  way  we  will  proceed,  so  I 
am  going  to  indicate  how  we  will  proceed.  The  bur- 
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den  is  going  to  be  upon  Mr.  Brown's  clients  to  show 
this  Court  that  the  Court  had  jurisdiction  to  issue 
the  order  that  has  been  issued  and  to  issue  a  pre- 
liminary injunction  pendente  lite,  and  also  to  show 
this  Court  the  Court  has  jurisdiction  of  this  action. 
So  the  burden  is  placed  upon  Mr.  Brown  and  I 
think  that  can  be  done  without  any  written  motions 
or  pleadings,  just  on  questions  of  law  that  will  be 
presented.  That  is  my  suggestion. 

Mr.  Brown:    We  are  ready  to  go,  your  Honor. 

The  Court:  So  we  wouldn't  need  that  10-minute 
recess  ? 

Mr.  Griswold:    Right. 

Mr.  Brown:  May  it  please  the  Court,  of  course, 
at  this  time  our  first  bit  of  evidence  that  we  desire 
to  present  is  our  verified  complaint,  which  is  on  file 
herein,  but  in  order  to  expedite  and  to  suggest  to  the 
Court  in  reference  to  our  theory  in  this  particular 
matter,  and  with  the  reservation  of  the  right  to  go 
forward  with  our  burden  on  the  facts,  we  desire  to 
outline  our  legal  theory  of  the  case  very  briefly. 

This  matter  is  a  very  simple  matter.  We  have  filed 
a  [61]  complaint,  in  which  we  have  alleged  that 
there  exists  an  actual  controversy.  We  have,  there- 
fore, predicated  our  jurisdiction  upon  two  propo- 
sitions. The  first  proposition — I  will  present  the 
Court  with  a  memorandum  that  may  be  of  assistance 
— our  first  proposition,  may  it  please  the  Court,  is 
this :  We  want  to  make  the  distinction  between  Title 
28,  Section  400,  which  provides  for  a  remedy,  to- 
wit,  a  declaratory  judgment  in  the  federal  court, 
and  the  question  of  jurisdiction  itself.  The  juris- 
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diction  of  this  suit  is  based  upon  Title  28, 
Section  41(8),  upon  the  theory  that  any  suits 
and  propositions  arising  under  any  law  regulating 
commerce  is  within  the  jurisdiction  of  this  Court. 
In  the  memorandum,  on  page  4,  the  Supreme  Court 
of  the  United  States,  in  the  case  of  American  Fed- 
eration of  Labor  vs.  Watson,  90  L.  E.  873,  that 
was  a  case  where  a  number  of 

The  Court:  You  do  not  know  the  citation  of  the 
United   States   Supreme   Court? 

Mr.  Brown:  No,  I  will  have  Mr.  Wells  check 
that  for  you.  But  here  was  the  situation  in  that 
case.  Florida  had  passed  a  railroad  closed  shop 
amendment  to  their  State  constitution.  A  number 
of  local  labor  unions  and  people  engaged  in  inter- 
state commerce  petitioned  the  federal  district  court 
for  restraining  order  against  Watson,  attorney  gen- 
eral for  the  State  of  Florida,  who  had  brought  cer- 
tain proceedings  and  seeking  a  permanent  injunc- 
tion under  a  bill  in  equity.  Among  other  questions 
that  [62]  came  up  was  the  question  of  whether  or 
not  the  federal  district  court  had  jurisdiction  of 
that  case.  The  Supreme  Court  of  the  United  States 
said  it  involved  an  alleged  conflict  between  the  Na- 
tional Labor  Relations  Act  and  the  Constitution 
or  laws  of  Florida.  The  Supreme  Court  in  that 
Watson  case  said,  and  I  am  quoting  from  our 
memorandum,  in  answering  the  proposition  of  juris- 
diction: (Reads  from  memorandum.) 

Now  since  the  federal  court  has  jurisdiction  of 
suits  and  propositions  arising  under  any  law,  mean- 
ing any  law  of  Congress,  relating  to  commerce,  we 
now  invite  the  Court's  attention  to  page  2  and  3  of 
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our  memorandum,  wherein  the  Labor  Management 
Relations  Act  of  1947,  which  colloquially  may  be 
called  the  Taft-Hartley  Act— is  an  act— this  is  at 
the  bottom  of  page  2)  Sec.  1(b)  (Reads).  Then  we 
turn  over  to  Sec.  101,  found  on  page  3:  (Reads.) 

In  other  words.  Title  28,  Section  41(8)  says  that 
that  type  of  controversy  involving  interstate  com- 
merce is  within  the  jurisdiction  of  the  federal  court. 
We  contend  that  the  Labor  Management  Relations 
Act,  which  we  have  alleged  is  applicable  to  the  par- 
ties and  and  transactions  to  the  contract  marked 
Exhibit  ''A"  to  our  complaint,  is  squarely  a  matter 
within  the  federal  court's  jurisdiction. 

Now  may  I  make  this  position  clear  to  the  Court 
and  for  the  information  of  counsel.  The  Court,  hav- 
ing jurisdiction,  we  then  are  seeking  a  remedy,  and 
we  have  sought  that  [63]  remedy  under  the  federal 
declaratory  judgment  act,  which  is  Title  28,  Section 
400.  Now  under  that  particular  section  we  are  con- 
tending that  we  have  pleaded  an  actual  justifable 
controversy,  which  is  now  ripe  for  decision,  and 
what   is   that   controversy?     That    controversy   is 
simply  a  proposition  of  whether,  in  negotiating  and 
bargaining  between  the  petitioner,  its  members  and 
respondents,  this  book  of  rules  applies,  to  wit,  the 
Labor  Management  Act  of  1947,  or  whether  this 
book  of  rules,  which  is  your  State  regulations  of 
labor,  applies.  We  have  predicated  our  position  in 
our  complaint  upon  the  proposition  that  people  and 
the  industry  are  involved  in  interstate  commerce, 
that  the  Taft-Hartley  Act  applies,  that  we  can't 
negotiate  or  bargain  any  further  without  subjecting 
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ourselves  to  penalties  under  that  act  and  under  the 
decisions  of  the  Supreme  Court  of  the  United  States 
an  actual  controversy  is  presented.  Now  what  is 
that  controversy?  It  does  not  involve  any  restraint 
upon  the  National  Labor  Relations  Board,  nor  does 
it  involve  any  interpretation  of  the  Taft-Hartley 
bill,  nor  does  it  present  a  labor  dispute,  your  Honor. 
It  is  just  simply  a  question  of  whether  or  not  these 
people  are  within  the  provisions  of  the  Taft-Hart- 
ley Act  or  whether  they  are  not. 

Now  in  view  of  that  situation 

The  Court  (Interrupting)  :  May  I  ask  you  a 
question  right  here — do  you  mind? 

Mr.  Brown:     Not  at  all.  [64] 

The  Court:  Just  assume  that  we  are  under  the 
provisions  of  the  Taft-Hartley  Act,  for  argument 
here,  consideration — wouldn't  the  proper  procedure 
be  on  the  part  of  the  respondents  or  petitioners  to 
file  a  complaint  with  the  National  Labor  Relations 
Board? 

Br.  Brown:  It  would  not,  your  Honor,  and  I 
will  tell  you  why  it  wouldn't.  It  is  alleged,  in  the 
first  place,  in  the  complaint,  as  an  exhibit,  that  peti- 
tioners have  asked  the  general  counsel  of  the  Na- 
tional Labor  Relations  Board  for  an  opinion.  He 
said  it  is  a  controversial  matter  and  no  opinion 
would  be  given.  Now  in  the  second  place,  the  only 
time  you  can  petition  the  National  Labor  Relations 
Board  is  when  you  are  authorized  to  do  so  under 
that  act,  and  the  petitioners  here  are  not  permitted 
to  petition  on  questions  involved  in  this  particular 
dispute.  In  other  words,  before  the  petitioner  can. 
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bargain  under  the  Taft-Hartley  Act,  in  reference 
to  a  union  security  clause,  there  must  have  been  a 
petition  by  the  unions  for  the  purpose  of  changing 
an  allegation  on  the  part  of  their  members  upon 
the  question  of  whether  or  not  their  representatives 
and  bargaining  agents  would  be  authorized  to  have 
a  union  security  provision  in  the  contract.  There 
is  no  unfair  labor  practice.  The  Board  has  no  juris- 
diction in  this  matter.  This  matter,  may  it  please 
the  Court,  is  just  as  simple  as  though  we  were  ask- 
ing your  Honor  if  we  were  an  interstate  carrier  or 
if  [65]  there  were  a  question  as  to  a  direct  line 
company,  whether  we  were  under,  say  intra-state, 
and  we  came  in  under  petition  asking  for  a  declara- 
tory judgment,  whether  this  petitioner,  by  reason 
of  being  engaged  in  certain  factual  operations,  were 
governed  by  the  interstate  commerce  act  or  whether 
it  was  entirely  within  the  jurisdiction  of  the  Nevada 
State  statute,  public  service  commission,  and  once 
having  decided  that,  any  further  proceedings  or  any 
further  practices  in  respect  to  the  operations  of  the 
petitioner  respondents  in  their  labor  relations,  man- 
agement relations,  would  then  be  a  matter  that 
would  have  to  be  proceeded  orderly  and  in  accord- 
ance with  the  Taft-Hartley  Act  and  perhaps  before 
the  Board.  This  is  merely  a  well-recognized  pro- 
cedure under  a  declaratory  judgment.  The  most  en- 
lightening article  on  this  very  thing  is  found  in 
the  last  issue  of  the  American  Bar  Journal. 

Mr.  Haugh:  If  the  Court  please,  while  Mr. 
Brown  is  finding  this,  I  would  like  to  suggest  this, 
that  in  reference  to  your  question,  if  that  appear 
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to  be  true,  that  we  are  then  entitled  to  the  judgment 
we  have  asked  for  now,  because  we  must  presuppose 
that  the  Taft-Hartley  Act  applies  to  our  operation 
before  we  give  any  consideration  to  what  rights  the 
parties  may  have  under  it. 

The  Court:  Your  suggestion  raises  another 
thought  in  my  mind  now.  I  do  not  like  to  interrupt 
the  trend  of  counsel's  argument  by  questions  and  if 
[QQl^  it  annoys  counsel,  I  won't  do  it. 

Mr.  Brown:  It  does  not.  We  are  interested  in 
getting  at  the  facts  and  the  law. 

The  Court:  But  the  National  Labor  Manage- 
ment Act  of  1947  is  an  amendment  of  the  existing 
National  Labor  Relations  Act.  Now  what  was  the 
situation  in  regard  to  the  Norris-LaGuardia  Act 
prior  to  the  enactment  of  the  so-called  Taft-Hart- 
ley law? 

Mr.  Brown:  May  I  answer  that  right  here, 
Judge.  Our  position,  may  it  please  the  Court,  is 
this:  before  anybody  can  get  up  on  his  hind  legs 
and  assert  any  limitations  upon  jurisdiction  of  this 
court  by  reason  of  any  of  the  federal  anti-injunc- 
tion acts,  they  have  to  demonstrate  by  proof  to  your 
Honor  two  propositions;  first,  that  the  plaintiffs 
and  respondents  are  doing  business  in  interstate 
commerce  or  they  are  not  applicable.  They  were, 
true,  under  the  old  National  Labor  Relations  Act, 
because  the  old  act  did  not  apply  to  every  industry 
or  every  employer 

The  Court  (Interrupting)  :  I  want  to  tell  you 
what  my  idea  is  right  now,  so  that  you  can  follow 
your  argument  along  that  line.  I  have  an  idea  my- 
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self  on  this  proposition  and  that  is  that  the  National 
Labor  Relations  Act  and  the  so-called  Taft-Hartley 
Act  did  not  repeal  the  Norris-LaGuardia  Act.  [67] 

Mr.  Brown:    We  agree. 

The  Court :  Then  if  this  Court  has  any  power  to 
issue  an  injunction  in  labor  matters,  that  power 
must  be  conferred  by  the  Taft-Hartley  Act  or  it 
does  not  exist.  That  is  my  view. 

Mr.  McCarthy:  May  it  please  the  Court,  the  Su- 
preme Court  last  week  fuids  on  this  exact  problem 
and  counsel  has  the  record. 

The  Court:  I  do  not  want  to  interrupt  counsel, 
but  that  is  the  way  I  feel  right  now.  If  this  Court 
thought  the  Norris-LaGuardia  Act  is  still  law,  then 
the  Court,  if  it  has  power  to  issue  a  restraining 
order  against  labor,  must  find  it  in  the  Taft-Hart- 
ley Act  or  it  does  not  exist.  Now  that  is  my  feeling. 

Mr.  Brown:  May  it  please  the  Court,  your  pro- 
position is  answered  in  the  United  States  Supreme 
Court,  United  States  vs.  United  Mine  Workers.  It 
is  found — now,  may  it  please  the  Court,  apparently 
you  like  to  have  the  United  States  citations 

The  Court:  Just  a  moment.  Let  me  follow  that 
with  another  subject.  That  gives  us  another  ques- 
tion, of  whether  the  United  States  government  was 
an  employer,  that  is  where  the  government  was  in- 
volved. [68] 

Mr.  Brown:  That  wasn't  all  of  it.  May  I  suggest 
this,  I  have  read  this  case  a  dozen  times  and  I  may 
not  be  able  to  analyze  it  as  ably  as  the  Court  or 
other  counsel,  but  here  was  the  simple  proposition. 
Lewis  was  president  of  the  United  Mine  Workers 
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Union.  They  had  a  contract  at  one  time  with  the 
owners  of  the  mine,  had  a  collective  bargaining 
contract,  then  the  government  took  over  the  opera- 
tion of  the  mines.  Mr.  Krug,  Secretary  of  the  In- 
terior, in  that  particular  case  was  then  called  in 
in  negotiation  relative  to  the  continuance  of  terms 
of  the  contract  and  its  termination  by  Mr.  Lewis 
and  after  they  had  debated  the  matter  and  negotia- 
tions for  a  while,  Mr.  Lewis  wrote  a  letter  to  the 
Secretary  of  the  Interior,  in  which  he  said,  "This 
contract  is  terminated  on  the  20th  of  November." 
Immediately  the  United  States  then  petitioned  the 
federal  district  court  and  asked  for  the  very  same 
thing  that  we  are  asking  for.  They  asked  for  a  sim- 
ple declaratory  judgment  that  whether  or  not  Mr. 
Lewis  had  the  legal  right,  under  the  circumstances 
pleaded  in  their  petition,  to  terminate  the  contract. 
They  also  prayed  for  a  temporary  restraining  order. 
Now  Chief  Justice  Vinson,  in  writing  that  majority 
opinion,  did  say,  it  is  true,  that  there  was  a  distinc- 
tion because  the  United  States  was  a  petitioner, 
there  was  a  discussion  and  a  decision  about  the  fact 
that  the  government  was  not  included  within  the 
Norris-LaGuardia  Act,  but  Chief  Justice  Vinson, 
on  page  910  of  91  Law  Edition  and  in  the  majority 
of  the  opinion  [69]  presents  the  very  proposition 
that  we  are  contending  for.  If  we  fail  on  this  pro- 
position, we  are  through  and  it  is  our  position  that 
until  this  Court  has  an  opportunity  to  determine 
its  jurisdiction  and  whether  or  not  this  business  is 
a  labor  dispute,  and  that  presumes  a  decision  upon 
the  merits  on  this  particular  question,  it  has  the 
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inherent  right,  by  virtue  of  being  a  court,  to  enjoin 
and  maintain  the  status  quo.  (Reads:  ** Although 
we  have  held  that  the  Norris-LaGuardia  Act  did 
not  *   *   *"). 

Now  the  Union  in  that  case,  and  Mr.  Lewds,  con- 
tended may  it  please  the  Court,  that  there  could 
be  no  punishment  for  violation  because  under  the 
Norris-LaGuardia  Act  and  Clayton  Act  the  federal 
court  was  without  jurisdiction  to  issue  temporary 
restraining  order  for  which  these  people  were  sub- 
ject to  being  punished  for  violating.  Now  then  Jus- 
tice Vinson  says  this:  (Reads:  ''Attention  must  be 
directed  to  the  situation  *  *  *"). 

Justice  Frankfurter  did  disagree  with  the  major- 
ity of  the  court  upon  the  proposition  that  said  this 
is  not  a  labor  dispute  under  the  Norris-LaGuardia 
Act  because  the  government  is  a  petitioner  and  for 
some  other  reasons.  Justice  Frankfurter  said, 
"Well,  I  do  not  agree  with  the  majority.  I  think 
this  is  a  labor  dispute.  It  all  arose  out  of  the  so- 
called  Krug-Lewis  agreement,  and  I  feel  the  court 
has  not  authority  on  the  merits  to  give  injunctive 
relief  without  complying  with  the  Norris-LaGuardia 
Act,  but  Mr.  Justice  Frankfurter  agreed  in  the 
opinion  of  the  court,  the  majority  upon  this  propo- 
sition: (Reads:  "And  so  I  join  the  opinion  of  the 
court  *  *  *").  Meaning  this  Lewis  case,  where  the 
government  had  asked  for  a  declaratory  judgment. 
Mr.  Justice  Frankfurter  says:  (Reads:  "In  the 
case  before  us  the  district  court  *  *  *"). 

Now  counsel  would  have  us  believe,  and  the  Court 
has   intimated,   that  although   this   temporary  re- 
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straining  order  was  issued  without  any  jurisdic- 
tion, that  this  Court  has  no  injunctive  power 

The  Court:     The  Court  has  not  intimated  that. 

Mr.  Brown:    I  don't  mean  it  that  way. 

The  Court:  And  I  will  say  I  agree  with  the 
views  of  this  present  case,  United  States  vs.  United 
Mine  Workers  and  the  Court  has  acted  under  that 
case  in  issuing  this  preliminary  restraining  order, 
and  I  would  like  to  go  further,  if  there  had  been 
any  violation  of  the  restraining  order  issued,  I 
would  not  have  hesitated  to  punish  the  person  who 
violated  it  for  contempt,  but  now  we  have  got  to 
the  point  where  we  are  going  to  determine  whether 
or  not  this  Court  has  jurisdiction  to  continue  the 
present  order  in  effect  or  to  issue  a  preliminary  in- 
junction and  we  exercised  what  we  thought  were 
our  powers  under  the  United  Mine  Workers  case, 
issued  the  preliminary  restraining  order  to  hold 
matters  in  status  quo  until  today.  [71] 

Mr.  Brown:  May  I  make  our  position  clear  in 
that  respect.  May  it  please  the  Court,  we  take  this 
position,  that  your  Honor  is  in  the  same  position 
at  this  moment,  right  now,  as  you  were  on  the  21st 
of  May,  1948.  There  is  nothing  before  your  Honor 
other  than  a  complaint.  Now  if  counsel  for  the  re- 
spondents assume  that  this  Court  has  no  jurisdic- 
tion whatever  to  entertain  our  motion  for  a  pre- 
liminary injunction  to  maintain  the  status  quo,  then 
counsel  has  got  to  concede  that  the  parties  to  Ex- 
hibit ''A",  the  master  contract,  and  our  people  are 
engaged  in  interstat-e  commerce  and  if  they  are  the 
Taft-Hartley  Act  applies  and  if  the  Taft-Hartley 
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Act  applies,  that  is  all  in  the  world  we  are  seeking. 
If  this  Court  were  in  a  position  right  now  to  say 
from  the  record  of  this  case  and  the  pleadings  of 
our   people   are   engaged   in   interstate   commerce, 
therefore  the  Taft-Hartley  or  the  federal  statute 
applies,  that  terminates  this  controversy.  There  is 
no  need  for  a  continuation  of  the  temporary  order, 
there  is  no  need  for  a  preliminary  injunction,  but 
until  the  Court  does  determine  that — that  is  all  we 
want,  a  simple  order  that  we  are  engaged  in  inter- 
state commerce  and  we  are  governed  by  the  Taft- 
Hartley  law,  and  then  we  will  go  ahead,  it  is  res 
ad  judicata,  but  until  the  Court  makes  that  deter- 
mination, it  seems  to  us,  may  it  please  the  Court, 
that  two  things  must  be  determined  by  this  Court 
— first,  if  we  are  engaged  in  interstate  commerce 
must  be  determined  first,  because  if  we  are  not,  then 
your  Norris-LaGuardia  [72]  and  Clayton  and  in- 
junctive statutes  do  not  apply.  In  other  words,  even 
if  we  are,  there  are  exceptions  to  the  Norris-La- 
Guardia Act  and  the  Clayton  Act.  In  those  cases 
which  do  not  involve  a  labor  dispute,  the  court  is 
not  precluded. 

The  Court:  I  am  going  to  tell  you  how  I  am 
presently  inclined.  Unless  you  can  show  this  Court 
that  this  Court  has  jurisdiction,  power  and  author- 
ity to  issue  an  injunction  or  restraining  order,  in 
the  face  of  the  Norris-LaGuardia  Act  and  as  it 
stands  now,  affected  or  not  affected  by  the  Taft- 
Hartley  law,  I  am  going  to  set  aside  the  restraining 
order.  That  is  the  problem  I  want  to  have  shown 
to  me.  That  is  the  way  I  feel  now.  Let  counsel  finish 
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his  argument.  That  Norris-LaGuardia  Act  restricts 
the  power  of  the  federal  court  to  issue  injunction  in 
labor  disputes  and  as  far  as  the  remaining  features 
of  this  case  is  concerned,  the  question  of  determin- 
ing whether  or  not  the  defendants  or  respondents 
are  subject  to  the  terms  of  the  Taft-Hartley  Act, 
is  another  question. 

Mr.  Brown:  Your  Honor,  the  Norris-LaGuardia 
Act  is  Title  29  and  Section  113  of  that  act  is  the 
section  which  defines  the  legislation  under  the  Nor- 
ris-LaGuardia Act  to  issue  injunctive  relief.   [73] 

Mr.  Griswold:  May  I  ask  counsel  a  question  in 
that  respect.  Have  you  considered  Section  107, 
Avhich  has  to  do  with  labor  acts?  Section  113  is  not 
the  section,  I  do  not  believe.  Section  107  is  the  sec- 
tion that  has  to  do  with  issuance  of  injunctions,  not 
labor  act. 

Mr.  Brown:  Section  105  of  Title  29  provides  as 
follows:  (Reads)  Now  turning  over  to  Section  113, 
we  have  certain  definitions  in  the  act.  Dropping 
down  to  (c)  of  113:  (Reads)  Now  this  Court  is  not 
deprived  of  its  injunctive  relief  for  that  petition 
under  declaratory  judgment,  for  the  reason  there 
is  no  labor  dispute  involved  in  our  complaint,  as 
contemplated  in  Section  113(c).  In  the  first  place, 
it  has  not  been  proven,  the  record  does  not  disclose 
it — all  we  are  asking  for  is  this :  Is  the  operation  of 
this  industry  interstate,  and  by  virtue  thereof  does 
the  federal  statute  apply?  We  are  not  asking  for 
any  adjudication  of  anything  else.  It  is  true,  may 
it  please  the  Court,  in  paragraph,  I  believe  VII,  we 
have  talked  something  about  wages  and  hours  and 
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things  of  that  kind,  but  the  only  purpose  of  those 
sections  were  merly  directed  to  the  proposition  of 
showing  irreparable  injury.  The  only  thing  we  are 
asking  for  in  this  case  is  whether  or  not  the  federal 
statute  governs.  If  it  does,  we  are  not  asking  for 
the  Court  to  do  anything  under  the  federal  statute. 
We  are  not  asking  for  an  interpretation  of  it.  There 
is  no  labor  dispute.  There  [74]  can  be  no  labor  dis- 
pute. If  there  is  a  labor  dispute  and  this  Court 
enters  a  declaratory  judgment  covered  by  the  Taft- 
Hartley  Act,  then  the  respective  parties  to  the  case, 
respondents  and  petitioners,  must  then  pursue  their 
remedy  before  the  National  Labor  Relations  Board. 

The  Court :  Suppose  the  Court  did  decide  imme- 
diately, right  now,  that  these  defendants  were  sub- 
ject to  the  Taft-Hartley  Act 

Mr.  Brown:    Your  Honor,  this  is  the  only  issue. 

The  Court:  Then  there  would  be  no  restraining 
order  ? 

Mr.  Brown:  Nothing  more  there.  That  is  all  we 
are  asking  for. 

The  Court:  So  if  the  Court  dissolves  the  tempo- 
rary restraining  order  pending  hearing  on  the  other 
issue,  you  will  be  in  no  worse  position  than  you 
would  be  if  the  Court  immediately  decided  that  de- 
fendants were  subject  to  the  Taft-Hartley  law? 

Mr.  Brown:  Your  Honor,  we  feel  that  upon  the 
proof  which  we  intend  to  offer  your  Honor,  assum- 
ing your  Honor  feels  you  have  jurisdiction  to  enter- 
tain our  motion  for  a  preliminary  injunction,  not 
only  the  allegation  of  our  complanit,  but  we  main- 
tain, may  it  please  the  Court,  that  unless  the  status 
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quo  is  maintained  until  the  Court  issues  an  order 
one  way  or  the  other,  that  there  will  be  a  complete 
termination  of  Exhibit  [75]  ''A"  and  all  of  the 
rights  of  the  petitioner,  and  also  the  rights  of  the 
respondents,  will  terminate  under  that  thing.  Now 
if  the  Court  were  in  a  position  today  to  say  the 
Court  enters  the  order  and  finding  from  the  record 
petitioners,  members  of  the  contractors,  engage  in 
interstate  commerce,  the  Labor  Management  Rela- 
tions Act  of  1947  applies,  then,  right  then  and  there, 
the  status  of  these  people,  without  subjecting  them- 
selves to  any  penalties  under  their  contract  or  un- 
der the  Taft-Hartley  law,  would  then  be  permitted, 
under  a  judgment  which  becomes  res  ad  judicata  in 
regard  to  states  to  handle  their  own  labor  manage- 
ment affairs  under  the  Taft-Hartley  Act.  There 
is  no  labor  dispute  here. 

Our  thought,  your  Honor,  is  that  the  purpose  of 
a  declaratory  judgment  is  to  have  the  determina- 
tion without  incurring  of  penalties  of  any  kind,  and 
if  we  could  get  to  the  merits,  we  would  be  willing 
to  try  the  merits  right  now,  if  counsel  is  ready  to 
go  to  bat  on  it,  and  in  view  of  the  fact  the  restrain- 
ing order  at  this  time  extends  to  the  31st,  if  we 
could  conclude  our  trial  today  and  tomorrow  morn- 
ing on  the  simple  question  of  whether  the  act  is  ap- 
plicable or  not  and  the  court  enter  its  declaratory 
judgment,  it  would  perhaps  obviate  the  necessity 
of  going  into  a  collateral  injunctive  hearing  and  it 
would  also  terminate  the  controversy. 

Mr.  McCarthy :    May  it  please  the  Court,  might  I 
ask  counsel  through  the  Court,  if  the  Court  will 


Bldg,  &  Constr.  Trades  Council  of  Reno,  et  al.         77 

permit  me  a  [76]  question,  and  that  is  this:  Coun- 
sel stated  there  is  no  labor  dispute  and  I  think  he 
means  it  seriously.  What  troubles  me  here,  why  are 
my  clients  refrained  from  striking  or  slowing  dowTi 
or  walking  off  the  job  if  there  is  no  labor  dispute, 
and  I  don't  see  why,  I  can't  understand  why,  we 
should  be  refrained  from  doing  those  things,  if 
there  is  no  dispute. 

Mr.  Brown:  There  is  no  labor  dispute  within 
the  purview  of  the  statute.  The  only  dispute  is,  may 
it  please  the  Court,  whether  or  not  these  people  are 
so  engaged  in  interstate  commerce,  or  their  activ- 
ities, under  an  existing  contract,  so  under  interstate 
commerce  as  to  be  governed  by  the  Taft-Hartley 
Act  as  the  rules  by  which  they  apply  the  agreement. 
There  is  no  dispute  over  wages,  there  is  no  dispute 
over  working  conditions,  there  is  no  dispute  over 
anything  other  than  whether  or  not  their  negotia- 
tions and  collective  bargaining,  or  whatever  they  do 
in  their  relationship,  should  be  governed  by  this 
book  of  rules  or  that. 

The  Court:  Let  me  ask  you  another  question. 
Under  sections  158-529  of  the  Taft-Hartley  law, 
there  was  set  forth  what  constitute  unfair  labor 
practices  and  the  first  division  relates  to  unfair  la- 
bor practices  on  the  part  of  the  employers,  then 
there  is  a  subdivision  (b),  which  is  new— didn't 
exist  in  the  prior  act— recites  there  shall  be  a  fair 
practice  for  labor  to  do  several  [77]  things;  then 
way  down  in  subdivision  (d)  on  page  17  of  the 
pamphlet  of  the  annotations:  (Reads:  ''For  the 
purpose  of  this  section  to  bargain  ***").!  thought 
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that  that  might,  in  this  provision  of  the  law,  when 
considered  with  the  subject  matter  of  the  complaint, 
might  bring  this  complaint  squarely  under  the  the- 
ory of  labor  dispute  or  under  unfair  labor  prac- 
tices. 

Mr.  Brown:  No,  your  Honor,  for  this  reason. 
The  formal  way  that  injunctive  relief  is  obtained 
is  through  bill  of  equity,  asking  for  injunction.  This 
is  merely  ancillary  and  the  main  issue  is  whether 
or  not  this  book  of  rules  apj^lies.  Now  if  this  book 
of  rules,  the  Taft-Hartley  Act,  does  not  apply,  then 
neither  does  the  Norris-LaGuardia  or  Clayton  Act 
and  the  only  proposition  is  first,  whether  or  not 
we  are  engaged  in  interstate  commerce.  Now  if  the 
Taft-Hartley  Act  applies  and  then  if  either  party 
be  guilty  of  an  unfair  labor  practice,  then  their 
remedy  is  to  go  to  the  National  Labor  Relations 
Board  under  the  labor  act,  but  we  are  not  alleging 
any  unfair  practice,  we  are  not  alleging  anywhere 
a  labor  dispute,  we  are  not  asking  for  judgment 
for  damages  against  these  people.  The  only  thing 
w^e  are  asking  for  is  declaratory  judgment  before 
our  rights  are  jeopardized,  and  that  was  pointed 
out,  may  it  please  the  Court,  in  this  power  of  the 
Court,  under  the  declaratory  judgment  act,  in  a 
case  written  by  Justice  [78]  Holmes,  Etna  life  In- 
surance Company  vs.  Haworth,  and  that  is  found  on 
page  381  of  American  Bar  Journal,  the  discussion 
I  am  going  to  read  now\ 

Mr.  McCarthy:     May  we  have  the  United  States 
citation  on  that? 

Mr.  Brown :    I  will  find  it  in  a  second.  I  am  read- 
ing now  on  page  381  from  an  article  which  is  a 
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reprint  of  an  address  given  by  Duval  in  1947  before 
the  Judicial  Conference  of  the  Tenth  Circuit. 
(Reads.)  Then  they  go  on;  Haworth  contended  he 
had  certain  rights  under  the  life  insurance  policy. 
The  company  said  he  didn't.  The  only  way  they 
could  determine  it  was  when  he  died,  unless  they  pe- 
titioned it  under  Title  28,  Section  400,  the  declara- 
tory judgment  statute.  Then  he  points  out  the  uses 
of  the  declaratory  judgment  and  on  page  434: 
(Reads.)  Then  dropping  over:  Reads:  "Before  fol- 
lowing  "   and   he   cites   there   Kern   vs.   Wall, 

306  U.  S. 

The  Court :  The  point  that  seems  knotty  and  dif- 
ficult to  me  is  this:  I  have  an  idea — maybe  I  am 
wrong — that  the  Norris-LaGuardia  Act  encroached 
upon  the  equity  powers  of  the  court  to  issue  in- 
junctions, just  reached  in  there  and  took  that  power 
out  in  regard  to  labor  matters.  That  is  the  idea  I 
have  and  I  can  go  along  with  you  on  the  theory 
that  we  can  entertain  this  case  under  the  declara- 
tory judgment  law,  but  as  far  as  accompanying  [79] 
it  in  any  way  by  means  of  restraining  order,  I  do 
not  see  how  that  can  be  done.  That  is  the  point  that 
worries  me. 

Mr.  Brown:  In  this  Lewis  case  in  discussion  of 
the  majority  opinion,  it  seems  clear  that  the  Norris- 
LaGuardia  Act — of  course,  it  does  not  apply  at 
all  unless  we  have  interstate  commerce,  and  if  we 
do,  we  are  entitled  to  our  declaratory  judgment, 
so  there  is  nothing  before  the  court — but  in  the 
majority  opinion  in  that  Lewis  case,  I  think  it  was 
pointed  out  that,  without  any  fear  of  contradiction. 
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the  Norris-LaGuardia  Act  does  not  prevent  the  dis- 
trict court  from  having  the  power  to  issue  a  pre- 
liminary   injunction,    except    in    certain    circum- 
stances.  Now  one  of  those  circumstances  is  this, 
where  there  is  a  labor  dispute  involved.  The  federal 
courts  held  this,  may  it  please  the  Court,  under  the 
old  National  Labor  Relations  Act,  before  the  Taft- 
Hartley  Act,  they  have  held  that  where  a  union  had 
been   certified   by  the   National    Labor    Relations 
Board  as  the  bargaining  agent  with  the  employer, 
and  that  particular  bargaining  agent  and  employer 
had  no  labor  dispute,  but,  however,  a  rival  union 
came  in  and  sought  to  negotiate  and  bargain  and 
harrass   and   sought   to   assume   jurisdiction,    and 
where  injunctions  were  asked  and  where  the  na- 
tional unions  said  to  the  district  judge,  ''Now,  lis- 
ten, this  is  a  labor  dispute  and  the  court  has  no  au- 
thority under  the  Clayton  and  Norris-LaGuardia 
Act  to  issue  a  preliminary  restraining  order,"  the 
Circuit  [80]  Court  of  Appeals — and  I  will  get  the 
citation — in  many  districts  and  on  numerous  occa- 
sions have  said  that  there  was  no  labor  dispute  in 
those  types  of  matter.  There  have  been  a  number 
of  cases,  two  or  three  of  them  by  the   Supreme 
Court  of  the  United  States,  where  there  was  some 
sort  of  secondary  boycott  and  picketing  and  there 
was  no  labor  dispute  between  the  immediate  em- 
ployer and  his  immediate  employees,  the  Supreme 
Court  has  said — I  think  the  Swing  case  is  one — 
there  was  no  labor  dispute,  even  though  it  arose 
under  the  unions,  but  the  most  recent  case  I  find 
is  the  Columbia  River  Packers  by  the  Supereme 
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Court  of  the  United  States— I  have  to  get  that  cita- 
tion, I  think  it  is  in  85  or  86  Law  Edition.  It  is 
Columbia  River  Packers  case,  cited  by  the  Supreme 
Court  of  the  United  States.  Now  there  was  a  case 
where    the    canners    and   processors    operating    in 
Washington,  Oregon  and  Alaska  did  business  with 
the  union.  They  made  their  bargainings  through  a 
union,  but  also  the  members  of  the  union,  the  fish- 
ers, were  the  only  people  who  actually  caught  the 
fish  and  sold  the  fish  to  the  canneries.  Then  they 
went  in  to  the  court  and  sought,  under  a  bill  of 
equity,    injunctive    relief.     The    proposition    was 
squarely  put  up  to  the  court,  the  court  has  no  jur- 
isdiction under  the  Norris-LaGuardia  Act  nor  un- 
der the  Clayton  Act,  because  this  involves  a  labor 
dispute.  They  went  to  the  Supreme  Court  of  the 
United  States  and  it  said  while  the  fishermen  them- 
selves were  organized  into  a  union,  that  while  [81] 
they,  themselves,  were  independent  contractors,  yet 
what  they  were  going  to  do  was  strike  unless  they 
got  a  higher  price  for  their  fish.  The  Supreme  Court 
of  the  United  States  said  that  was  not  a  labor  dis- 
pute within  the  definition  of  Section  113(c)  of  Title 
29,  hence  the  Norris-LaGuardia  Act  did  not  apply. 
I  will  get  that  citation.  I  read  the  case  yesterday. 

The  Court:  Was  that  for  the  reason  that  they 
were  independent  contractors'? 

Mr.  Brown:  Yes,  your  Honor,  it  was  based  en- 
tirely upon  the  proposition  that  they  were  inde- 
pendent contractors,  even  though  it  shows  all  the 
other  facts  of  the  case  which  would  indicate  a  for- 
mal labor  dispute.  Our  point  in  relation  to  this  case 
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is  this — we  have  no  labor  dispute  even  if  the  court 
found  other  federal  cases  were  applicable,  because 
all  we  are  asking  for  is  this,  the  Court  to  ascer- 
tain, under  declaratory  judgment,  are  we  governed 
by  this  book  of  rules  or  that,  so  that  we  can  operate 
under  an  authority  decision  of  a  court  of  competent 
jurisdiction  after  determination  under  the  jurisdic- 
tional process  that  we  are  under  the  Taft-Hartley 
Act,  so  that  our  penalties  and  rights  are  not  a  mat- 
ter of  question.  We  say  there  is  no  labor  dispute, 
"but  until  there  be  a  labor  dispute  it  must  be 
proven,  as  a  defense  to  the  jurisdiction  in  this  par- 
ticular case,  because  I  respectfully  suggest,  under 
the  Lewis  case  right  now  there  is  nothing  in  the 
pleadings  or  motions  or  anything  else  [82]  before 
this  court  that  demonstrates  a  labor  dispute. 

Mr.  Griswold:  May  it  please  the  Court,  just 
briefly;  well,  I  don't  know,  if  there  is  no  labor 
dispute,  there  certainly  is  no  other  kind  of  dispute 
in  there.  If  that  is  true,  I  think  we  have  been  un- 
justly restrained  from  doing  something  or  other, 
whatever  it  might  be.  I  can't  make  out  what  this  is 
if  it  isn't  a  labor  dispute.  It  certainly  has  taken 
in  practically  all  the  unions  in  northern  Nevada  and 
other  labor  unions  and  they  have  been  restrained. 
Now  if  they  haven't  been  disputing  with  anybody, 
if  they  haven't  been  doing  anything  in  the  way  of 
labor  dispute,  why  in  the  world  are  they  restrained  ? 
This  court  certainly  does  not  go  out  and  restrain 
people  unless  there  is  some  kind  of  dispute.  When 
you  have  an  employer-employee  situation  and  they 
liave  difficulties,  why  they  are  disputing  and  they 
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are  disputing  over  the  employer-employee  relation- 
ship and  it  is  a  labor  dispute.  Now  in  the  complaint 
they  say  they  refuse  to  bargain.  If  that  isn't  a  labor 
dispute— clearly,  this  comes  within  a  labor  dispute. 

Now,  let  us  see.  Get  off  the  law  for  a  moment. 
Just  look  at  this  complaint.  In  the  first  place,  it  is 
by  the  California  Association  of  Employers,  a  Cali- 
fornia corporation,  doing  business  as  the  Reno  Em- 
ployers Council.  Now  let  us  look  at  what  they  claim 
to  be  the  master  agreement,  and  this,  incidentally, 
is  upon  the  jurisdiction  question,  because  if  you  do 
not  have,  under  that  master  agreement,  the  signa- 
tures of  [83]  parties  to  be  bound— and  there  are 
parties  who  are  enjoined  here  who  are  not  parties 
to  the  master  agreement  but  have  other  and  sep- 
arate    and     different     agreements — certainly    this 
Court  is  without  jurisdiction  to  go  out  and  pick 
any  of  those  fellows  out  of  the  air  and  bring  them 
in  and  enjoin  them  and  restrain  them.  Let  us  just 
look  at  that  master  agreement  and  this  complaint, 
because  I  think  this  is  very  important.  Now  it  was 
supposed  to  have  been  signed  by  whom?  The  con- 
tractors, by  Roy  B.  Flippin,  representing  general 
and/or  independent  contractors.   Now  that  is  the 
signature  to  the  master  agreement.  It  is  not  the  sig- 
nature of  the  California  Association  of  Employers, 
a  corporation.  Let  us  say  that  Mr.  Brown  and  I 
get  together  and  we  both  have  a  client  and  we  agree 
among  ourselves  that  we  want  to  sell  our  client's 
mine  to  Mr.  Smith,  so  we  act  as  bargaining  agent 
l^etween  the  two  parties,  but  they  have  to  sign  the 
contract,  haven't  they,  to  sell  it?  This  major  con- 
tract was  not  signed  by  the  California  Employers 
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and  that  is  the  basis  of  their  lawsuit.  Let  us  go  to 
just  the  next  step,  and  that  is  this.  We  have  en- 
joined here  the  Building  and  Construction  Trades 
Council  of  Reno.  Now  the  Building  and  Construc- 
tion Trades  Council  of  Reno  is  merely  a  bargaining 
agency  and  on  the  face  of  the  contract — and  I  call 
this  to  your  Honor's  attention  while  we  are  at  it — 
on  the  first  page  of  the  master  agreement,  refer  to 
that  again,  right  on  the  first  page:  [84] 

^'*  *  *  and  the  Building  and  Construction 
Trades  Council  of  Reno,  Nevada,  and  vicinity, 
and  its  various  affiliates  for  the  counties  of 
Washoe,  Storey,  Ormsby,  Lyon,  Douglas,  Min- 
eral, Churchill,  Esmeralda,  Nye,  Lander,  Persh- 
ing, Humboldt,  Elko,  White  Pine  and  Eureka 
Counties,  all  affiliated  with  the  American  Fed- 
eration of  Labor,  who  accept  for  them- 
selves, *  *  *" 

Who  must  accept  for  themselves.  In  other  words, 
each  union,  may  it  please  the  Court,  on  the  face 
of  the  contract,  must  enter  into  its  own  contract 
with  its  employer. 

Now  let  us  go  a  little  further.  Let  us  see  how 
many  of  these  unions  entered  into  that  master  con- 
tract and  when  they  did  enter  into  it,  let  us  see 
how  they  entered  into  it.  You  have  the  hod  carriers, 
you  have  the  United  Brotherhood  of  Carpenters, 
and  then  there  is  the  Hod  Carriers  Union  again, 
that  is  the  same  one,  and  I  believe  we  have  four. 
Now  only  four  of  these  unions  who  are  enjoined 
were  parties  signatory  to  the  master  agreement. 
Let  us  see  what  that  said.  We  can  use  the  first  one. 
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That  is  on  the  hod  carriers  and  near  the  bottom; 
now  they  accept  the  master  agreement: 

'*It  is  specifically  understood  that  the  terms 
and  conditions  of  the  Master  Agreement  shall 
not  supercede  any  provisions  and  by-laws  of 
our  [85]  Union  and/or  the  working  agreement 
entered  into  between  the  General  Building 
Contractors  of  Reno  and  Local  169." 

Nowhere  in  this  complaint  is  the  jurisdictional 
fact  presented  of  what  is  in  the  by-laws  and  the 
working  agreement.  Now  that  is  the  reason  that 
Mr.  McCarthy  is  here.  He  represents  the  Engineers 
Local  No.  3.  They  are  not  members  of  the  master 
agreement.  They  have  their  own  individual  con- 
tract with  their  own  employers,  and  that  is  true 
with  the  exception  of  three  of  these  unions,  three 
I  believe,  four  at  the  most.  So  what  happens?  Can 
the  jurisdiction  of  this  court,  under  the  pleadings 
of  this  complaint — so  far  as  those  unions  are  con- 
cerned, they  never  signed  the  master  contract,  they 
are  not  a  party,  they  have  their  own  individual 
agreement  with  their  employers,  and  still  they  are 
in  here  on  what  we  say  is  an  excess  of  the  jurisdic- 
tion of  this  court,  to  answer  to  this  court  after 
having  been  restrained.  Now  I  am  talking  the  prac- 
tical facts  of  the  matter  on  this  now  and  I  will 
come  to  the  law  in  a  moment. 

Now  here  is  the  California  Association  of  Em- 
ployers, the  plaintiff  in  this  action,  who  is  not  a 
signatory  to  that  master  agreement,  who  is  not  a 
party  to  these  other  agreements  to  Local  No.  3, 
which  is  represented  by  Mr.  McCarthy,  who  is  not 
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a  party  signatory  to  the  agreement  entered  into  with 
any  of  the  other  unions,  who  is  not  even  a  signatory 
to  the  master  [86]  agreement.  Nevertheless,  they  are 
the  parties  plaintiff.  Now  are  they  the  real  parties 
in  interest  on  this?  No.  They  are  merely  the  bar- 
gaining agent,  as  it  is  shown  on  the  face  of  the  com- 
plaint and  as  they  allege  in  their  complaint  and  as 
the  contract  that  was  signed  shows,  that  the  unions 
must  each  for  themselves  accept  sign  the  con- 
tract or  must  sign  their  own  contracts  and  did  sign 
their  own  contracts,  with  the  exception  of  three  of 
those  unions,  in  my  opinion,  maybe  four.  So  they 
are  not  the  real  parties  in  interest.  The  Building 
and  Construction  Trades  Council  of  the  City  of 
Reno,  they  are  not  signatories  and  had  nothing  to 
do  with  the  contract  entered  into  by,  let  us  say, 
the  plumbers  with  their  employers. 

Now  let  us  go  just  a  little  further,  and  I  doubt 
whether  this  is  material  because  after  all  we  are 
in  here  on  whaf?  We  are  not  in  here  on  the  merits 
of  this  case;  we  are  in  here  on  whether  or  not  this 
court  will  continue  this  restraining  order  and  that 
dates  back  to  whether  or  not  the  jurisdiction  was 
there  at  the  time  of  issue  and  whether  jurisdiction 
extends  if  continued,  but  I  did  think  this  should  be 
stated  to  your  Honor  because  it  is  conmion  sense. 
Counsel  says  that  he  would  be  satisfied  if  we  just 
say  whether  or  not  these  apply  or  come  under  the 
Taft-Hartley  Act.  Now  let  me  point  out  something, 
what  this  injunction  has  done.  Nobody  is  complain- 
ing about  it,  everybody  is  going  along,  working  [87] 
just  the  same,  and  your  Honor  please  understand 
me  when  I  say  that  these  matters  are  presented  to 
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the  court,  not  with  the  feeling  that  anybody  is  going 
to  be  injured— let  me  assure  your  Honor  that  this 
has  not  in  any  way  injured  the  unions  and  they  do 
not  feel  it  has,  because  they  have  gone  along  under 
the  restraining  order,  but  they  do  not  want  to  be 
restrained  and  it  is  a  dangerous  procedure  to  re- 
strain, because  they  are  always  subject  to  one  hot- 
head in  a  group  of  men  which  might  be  embarrass- 
ing to  everybody  else,  on  his  own  initiative  and  not 
on  the  initiative  of  the  union,  and  do  not  misun- 
derstand my  statement  that  we  are  not  going  to 
contest  to  the  limit  the  question  of  this  restraining 
order.  But  now  let  us  get  down  to  this  fact.  Here 
is  every  union  practically  in  this  vicinity.  Among 
them  you  will  have,  let  us  say,  the  teamsters.  Now 
no  one  is  going  to  contend  that  the  teamsters,  where 
they  are  working  back  and  forth  across  the  State 
lines,  a  lot  of  them,  are  not  in  a  great  many  cases 
hauling  interstate,  not  intra-state.  Now  that  is  one 
type  of  union.  Now  let  us  take  another  type  of 
union  here,  and  mind  you,  they  are  all  tied  up  in 
this  thing.  We  will  take  the  laborers  and  hod  car- 
riers. All  right.  Here  is  a  truck  goes  out  here  and 
gets  a  job  to  dig  a  ditch  on  a  farm.  If  it  is  only  a 
little  ditch,  he  digs  that  ditch  out  there  on  that 
farm  and  the  farmer  is  not  under  the  Taft-Hartley 
Act,  but  that  makes  no  difference,  this  restraining 
order  ties  up  that  [88]  man  just  the  same.  Now 
every  one  is  excluded  who  is  in  the  agricultural 
business   under   the    Taft-Hartley   Act,    everybody 
will  admit  that,  but  this  injunction  and  prayer  they 
are  making,  and  what  they  are  asking  the  order  to 
say  is  that  the  man  running  the  big  Diesel  across 
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the  State  line  to  San  Francisco  in  the  teamsters 
union,  that  he  be  put  in  the  same  condition  with 
the  man  who  is  digging  the  ditch  on  the  farmer's 
ranch  out  here  where  the  union  is  exempt.  Let  us 
say  it  is  a  small  ditch  and  they  only  had  a  few  of 
the  laborers  out  there,  but  the  man  had  the  contract 
and  they  are  union  men  and  dug  the  ditch,  so  the 
farmer  said,  ^'Now^,  I  would  like  to  have  the  ditch 
enlarged, '^  so  then  they  go  and  get  the  engineers, 
because  they  want  bigger  equipment,  so  he  goes 
and  gets  a  shovel  and  tractor  and  gets  an  engineer 
who  is  a  union  man  also,  and  takes  him  out  on  the 
farm,  and  he  goes  out  and  works  for  that  farmer 
and  he  is  exempt  from  the  Taft-Hartley  Act.  I  am 
giving  actual  things  that  happen  every  day  on  these 
farmers'  ranches.  They  say,  "Well,  we  would  like 
to  have  it  boarded  up  or  cemented."  Now  you  are 
asked  and  you  have,  this  court  has,  in  its  restrain- 
ing order,  restrained  each  and  every  and  all  of  those 
people  and  counsel  now  comes  in  and  says  to  us, 
"Tell  us  whether  or  not  these  are  all  under  the 
Taft-Hartley  Act"  and  no  dead  man  or  living 
ghost  nor  the  highest  court  in  the  land  can  tell  us 
that  question,  answer  that  question.  Some  may  be 
and  some  may  not  be.  It  [89]  takes  two  things  to 
make  interstate  commerce.  One  is  the  type  of  work 
that  is  done  by  the  contractor.  For  instance,  let  us 
take  the  carpenters,  and  they  are  working  for  Bill 
Smith  today  and  Bill  Smith  gets  a  contract  to  go 
down  there  to  construct  a,  say  depot,  for  the  Grey- 
hound Bus  Lines.  He  enters  into  a  contract  with  the 
union.  I  would  say  that  probably  the  carpenters  at 
that  particular  time  would  be  in,  because  they  are 
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ill  interstate  commerce  activity.  They  work  there 
for  a  little  period  of  time.  After  that  gets  through, 
the  contractor  then  gets  a  job  to  build  a  two-story 
house  or  three-story  house.  At  the  same  time  he  is 
building  this  one  over  here,  this  job,  he  has  another 
job  over  here  where  he  is  building  a  two  or  three- 
story  house  for  a  farmer  on  his  farm  and  it  is  done 
under  the  same  contract  but  on  a  different  job. 
Now  they  are  asking  this  court,  which  clearly  this 
court  can  not  answer,  to  say  that  all  of  these  vari- 
ous unions,  with  their  various  activities,  which  takes 
in  labor  activities  in  this  entire  community,  to  say 
in  one  fell  swoop,  to  say  on  every  job  they  are  per- 
forming, whether  it  be  upon  a  farm,  whether  it  be 
upon  something  clearly  intra-state,  to  have  this 
court  say  to  every  man  on  every  job  and  every 
contractor  on  every  job  and  to  every  farmer  and  to 
every  business  person  in  the  State  of  Nevada,  that 
every  man  who  is  a  union  man  is  under  the  Taft- 
Hartley  Act  and  under  interstate  commerce.  Now 
that  is  the  purport  of  this  [90]  injunction  as  it 
has  been  issued. 

Now  let  us  see  what  declaratory  judgment  is  sup- 
posed to  be.  I  am  just  going  to  state  this  very 
briefly  to  your  Honor.  I  will  hand  your  Honor 
copies.  "WTiat  is  the  purpose  of  declaratory  judg- 
ment ?  In  many  cases  it  has  been  held  this,  that  the 
declaratory  judgment  act.  Title  28,  Section  400,  is 
not  jurisdictional,  but  procedural  only,  and  it 
merely  grants  authority  to  courts  to  use  a  new 
remedy  in  cases  without  which  they  have  jurisdic- 
tion. In  other  words,  the  jurisdictional  facts  must 
be  present  before  the  court  has  the  right  to  use  the 
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declaratory  judgment.  It  just  gives  a  new  remedy 
for  a  court  to  act  where  there  is  a  legal  right  or 
jurisdictional  right  and  the  court  then  can  use  this 
alternative,  if  it  is  called  upon  to  do  so.  It  just 
gives  a  new  procedural  method  but  it  does  not  give 
any  additional  jurisdiction  to  the  courts  because  the 
court's  jurisdiction  has  been  limited,  and  is  limited, 
by  various  statutes. 

Now  the  cases  are  cited,  a  number  of  cases  I  will 
have  in  this  memorandum,  which  I  will  hand  to 
your  Honor.  Now  they  ask  you  to  come  in  and  be 
their  legal  advisor.  That  is  what  this  court  is  asked 
to  do,  tell  them  whether  or  not  the  Taft-Hartley 
Act  applies,  enter  declaratory  judgment.  This  is 
a  case  I  have  cited  (reads  from  memorandum) : 
And  these  are  all  very  recent  cases.  I  think  they 
should  be  discussed  just  a  second  here.  [91] 

In  this  complaint  the  gear  that  they  have  ex- 
pressed is  upon  information  and  belief.  Now  I  want 
your  Honor  to  bear  in  mind  that,  because  I  am 
going  to  come  to  that  question  as  to  the  jurisdiction 
of  this  court  to  grant  a  restraining  order  where  it 
is  upon  information  and  belief  and  not  upon  actual 
facts  stated.  The  cases  are  quite  numerous  and 
legion  on  that.  (Reads  from  memorandum,  Louisi- 
ana case,  39  Federal  Supplement,  567.) 

Now  if  there  is  no  controversy  here  you  can't 
give  then  a  declaratory  judgment.  If  there  isn't  a 
labor  disiDute,  there  is  no  controversy.  Where  is  the 
controversy?  I  want  to  reiterate  that:  (Reads:  ^'In 
order  to  come  within  *  *  *.")  Now  that  is  the  Cat- 
erpillar Tractor  Company  vs.  International  Har- 
vester Company,  106  Fed.  (2),  769. 
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I  could  go  on  and  read  you  a  number  of  cases, 
but  I  will  hand  to  your  Honor  the  memorandum 
from  which  I  have  been  citing  them.  Now  I  want 
to  leave  this  in  the  Court's  mind  and  I  want  to  hand 
to  your  Honor  the  latest  United  Supreme  Court 
case  upon  this  subject,  and  it  came  out — and  we 
tried  to  get  it  out  of  your  library  but  couldn't — it 
is  the  case  of  Bakery  Sales  Drivers  Union  vs. 
Wagshall,  and  it  will  be  found  in  Vol.  92,  No.  12, 
and  the  decision  came  down — it  was  decided  on 
March  15,  1948,  by  the  Supreme  Court  of  the 
United  States. 

The  Court:     That  is  in  the  Law  Edition? 

Mr.  Griswold:  Law  Edition  advance  opinions. 
But  I  [92]  will  hand  this  to  your  Honor  during 
the  noon  hour  if  you  want  to  look  at  it.  It  was  the 
only  one  we  could  get  in  Reno. 

Now,  your  Honor  put  your  finger  right  square 
on  the  head  of  the  cocoanut  when  you  said,  how 
are  we  going  to  overlook  the  Norris-LaGuardia 
Act?  We  can't.  Council  very  carefully  cited  Section 
103  or  Section  105.  He  jiunped  then  to  113.  Now 
standing  in  the  middle  between  those  two — and  in 
order  to  have  a  declaratory  judgment  he  has  to  have 
some  kind  of  a  controversy,  and  the  controversy  we 
have  here  is  between  the  labor  unions  and  what  is 
supposed  to  be  the  employers,  if  it  is  anything — 
so  we  must  conclude  that  this  injunction  was  issued 
against  the  labor  unions  and  the  only  way  you 
can  issue  it  against  the  labor  unions  is  to  have  a 
labor  dispute.  If  there  is  no  labor  dispute  here, 
then  I  say  no  court  has  a  right  to  issue  injunctions 
against  labor  unions  who  are  involved,  to  keep  them 
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working,  as  this  does,  and  to  hold  the  status  quo 
insofar  as  this  complaint  asks  for  under  temporary- 
injunction,  which  we  will  discuss. 

The  Norris-LaGruardia  Act,  with  reference  to  the 
issuance  of  injunctions.  Section  107,  sets  forth: 
(Reads).  Now  that  "actual  knowledge  thereof"  is 
along  the  line  of  authorities  that  you  do  not  issue 
temporary  restraining  orders  upon  information  and 
belief,  that  there  must  be  something  besides  infor- 
mation and  belief  to  get  it. 

The  Court :  I  think  we  will  take  our  recess  now, 
Mr.  [93]  Griswold. 

Mr.  Griswold:  May  I  hand  you  this  case,  which 
has  to  do  with  this  question,  that  is,  is  the  Norris- 
LaGuardia  Act  changed  by  the  National  Labor  Re- 
lations Act,  the  so-called  Taft-Hartley  Act,  insofar 
as  permitting  individuals  to  get  injunctions. 

(Noon  recess.) 

Afternoon  Session — 1:30  p.m. 

The  Court:     The  court  will  come  to  order. 

Mr.  Griswold :  May  I  proceed,  may  it  please  the 
Court,  upon  the  assumption  that  your  Honor  has 
read  the  bakery  case  I  handed  to  your  Honor,  the 
United  States  Supreme  Court  case. 

The  Court:  I  have  not  had  a  chance  to  read  it 
yet. 

Mr.  Griswold:  I  asked  that  question  because  we 
want  to  shorten  this  as  much  as  possible  and  not 
weary  the  Court,  but  that  bakery  case,  you  will 
note,  was  an  injunction  brought  by  a  bakery  and 
it  was  in  the  District  of  Colimibia  and  they  went 
over  into  Virginia,  so  those  two  states  were  involved 
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and  so  on — all  those  facts  are  rather  unimportant, 
but  if  you  will  go  over  to  subdivision  (1)  of  the 
case,  where  the  Norris-LaGuardia  Act  was — I  think 
I  marked  it  on  there,  if  I  may  step  to  the  bench  I 
will  point  out  the  particular  point  I  think  is 
squarely  in  point — starting  from  there  down  to 
here — in  that  Supreme  Court  case.  It  is  squarely 
on  the  point  that  we  are  now  [94]  making.  Your 
Honor  mentioned  this  morning  in  the  Lewis  case 
that  Avas  argued  by  counsel,  that  the  United  States 
government  was  involved,  which  is  determinative 
on  the  argument  of  that  Lewis  case.  In  this  case 
from  the  United  States  Supreme  Court,  and  it  was 
decided,  as  you  will  note,  at  a  very  recent  date — is 
not  in  the  books  yet,  March  of  this  year — an  indi- 
vidual was  there  asking  that  an  injunction  issue, 
the  same  as  they  are  doing  here.  Now  the  Norris- 
LaGuardia  Act  that  I  started  to  read  to  your 
Honor  came  into  question  then  on  the  issuance  of 
injunctions,  as  compared  with  the  Taft-Hartley 
Act,  and  whether  or  not  the  Taft-Hartley  Act  gave 
injunctive  relief  to  individuals  or  whether  or  not  it 
remained  only  in  the  hands  of  the  National  Labor 
Relations  Board.  Now  you  will  find  in  the  Taft- 
Hartley  Act  where  the  National  Labor  Relations 
Board  have  been  given,  by  specific  paragraphs,  the 
right  to  get  injunctions.  Now  they  did  not  have  that 
right  as  the  National  Labor  Relations  Board  under 
the  Norris-LaGuardia  Act  prior  to  the  time  of  the 
passage  of  the  Taft-Hartley  Act,  which  put  in  Sec- 
tion 10  in  the  little  pamphlet  I  have,  which  would 
be  Section  160  in  the  United  States  Code.  They  put 
in  the  injunctive  provision  in  favor  of  the  National 
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Labor  Relations  Board.  Now  this  case  holds  that 
the  Norris-LaCfuardia  Act  is  clearly  in  force  and 
effect  and  the  Supreme  Court  of  our  country  said, 
in  that  paragraph  I  pointed  out  to  your  Honor,  that 
that  did  not  change  the  Norris-LaGluardia  Act  per- 
mitting the  issuance  of  injunctions  to  [95]  private 
parties.  The  wording  is  so  clear.  It  is  only  the 
National  Labor  Relations  Board,  not  private  par- 
ties, and  there  can  be  no  question,  the  Supreme 
Court  has  spoken,  in  regard  to  that,  and  that 
paragraph  that  I  have  pointed  out  to  your  Honor 
that  is  marked  is  very  short  and  it  is  very  clear 
and  it  is  entirely  in  point  in  this  case.  Incidentally, 
in  that  case,  they  refer  to  a  number  of  other  Su- 
preme Court  decisions  and  other  decisions  which 
I  will  not  weary  your  Honor  with,  because  they  are 
all  cited  in  that,  in  the  event  your  Honor  desires 
to  read  it.  They  uphold  entirely  the  statement 
which  was  made  in  there  and  which  I  am  stating 
from  that  act,  and  if  you  want  to  get  the  full  pic- 
ture and  get  the  complete  picture,  you  will  note 
that  the  case,  as  determined  in  the  Circuit  Court 
of  Appeals  and  from  the  report  of  that  case  from 
the  Circuit  Court  of  Appeals  discusses  at  length 
the  facts,  plus  the  theory  that  we  are  now  discuss- 
ing with  reference  to  the  injunctive  relief,  and  the 
Supreme  Court  upheld  the  Circuit  Court  in  that 
respect. 

I  want  to  call  your  Honor's  attention  just  to  this, 
in  that  Section  107  that  I  was  starting  to  read  just 
before  noon.  You  will  recall  that  I  made  the  state- 
ment that  actual  knowledge  of  the  threats  and  the 
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committing  of  unlawful  acts  must  be  had  by  the 
parties  that  were  to  be  restrained,  and  so  on.  In 
other  words,  information  and  belief  is  not  enough, 
something  that  is  not  substantial :  ' '  That  substantial 
and  irreparable  injury  to  complainant's  property 
will  follow."  [96] 

They  say  now  that  the  only  thing  they  want  the 
Court  to  do  is  to  say  whether  or  not  all  these  trades 
and  unions  and  crafts  are  under  the  Taft-Hartley 
Act.  They  say  now  that  there  is  no  controversy, 
labor  dispute.  They  say  now  that  there  has  been 
no  unfair  labor  practices,  so  far  as  the  unions  are 
concerned,  committed.  But  still  they  are  asking  to 
have  an  injunction  and  then  a  restraining  order. 
In  order  to  have  such,  substantial  and  irreparable 
injury  must  result  and  *'  (c)  That  as  to  each  item  of 
relief  granted,  greater  injury  will  be  inflicted  by  the 
denial  of  relief  than  will  be  inflicted  upon  defend- 
ants by  granting  of  relief;  (c)  That  complainant 
has  no  adequate  remedy  at  law,"  and  I  think  they 
make  that  allegation  as  the  conclusion  in  their  com- 
plaint, but  that  is  the  only  one  I  can  see  in  the 
complaint  so  far  under  Section  107. 

Now  it  is  rather  significant  and  important,  I 
think — the  Court  will  recall  that  the  heading  of 
this  paragraph  I  am  reading  from  says:  ''Tem- 
porary or  Permanent  Injunction."  Now  let  us  get 
on  down  to  this  temporary  injunction,  which  is  in 
the  paragraph  on  page  63  from  the  section  I  am 
reading  from:  (Beads):  ''Such  hearing  shall  be 
held  *  *  *."  Now  none  of  that  was  done.  "Such  a 
temporary  restraining  order  shall  be  effective  *  *  *'^ 
and  this  was  for  a  period  of  7  or  10  days,  I  have 
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forgotten:  ''*  *  *  and  shall  become  void  at  the  ex- 
piration *  *  *."  In  other  words,  at  this  time,  under 
that  section,  the  restraining  order  is  void,  and  so 
on;  but  may  I  assure  this  court,  on  behalf  of  [97] 
the  people  I  represent,  we  make  no  point  of  that, 
save  and  except  that  it  came  up  in  reading  of  this 
particular  section  of  the  statute,  and  whether  it  is 
in  or  is  not  in  is  of  no  importance  to  us  at  this 
time,  because  we  want  to  have  a  determination  out 
of  this  court,  feeling  that  your  Honor  has  the 
matter  fully  in  hand  and  will  give  the  law  to  us, 
so  I  don't  urge  that  with  the  intent  of  saying  that 
we  can  claim  that  w^e  are  not  going  to  comply  with 
anything  that  your  Honor  said  until  you  say  dif- 
ferently. (Reads):  "No  temporary  restraining  or- 
der shall  issue  *  *  *,"  which  has  been  done,  and  the 
rest  of  it  is  not  in  point. 

Now  let  us  set  down  to  the  section  with  reference 
to  the  prevention  of  unfair  labor  practices  and  the 
powder  of  the  Board.  Now  we  are  getting  into  the 
power  of  the  Board,  and  that  is  the  National  Labor 
Relations  Board,  and  that  is  Title  29,  Section  160 
and  is  found  on  page  285  of  the  United  States  Code 
Annotated.  I  am  not  going  to  go  further  in  that 
than  to  say  this,  that  injunctive  relief,  and  the  re- 
duction of  the  testimony  to  writing  and  so  on  is 
within  the  power  and  discretion  of  the  National  La- 
bor Relations  Board.  In  other  words,  if  we  were 
faced  in  here  by  the  National  Labor  Relations 
Board,  asking  that  an  injunction  be  granted  under 
the  Taft-Hartley  Act,  we  would  then  be  clearly 
under  the  pro\dsion  of  Section  160  of  the   Taft- 
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Hartley  Act,  which  is  found  in  the  supplement  to 
the  same  volimie,  and  it  comes  on  page  27  of  the  sup- 
plement, and  [98]  is  section  160.  Now,  mind  you, 
this  is  a  new  section.  It  is  something  brand  new. 
That  is  not  in  the  Norris-LaGruardia  Act,  it  is  not  in 
the  Wagner  Act,  it  is  not  in  the  Anti- Sherman  Act, 
it  is  not  in  any  of  the  acts  up  until  the  passage  of 
the  Taft-Hartley  Act,  where  it  was  put  in.  That 
gives  the  Board  injunctive  power  that  under  certain 
conditions,  but  Section  10  of  the  act,  which  is  this 
section  that  we  have  here,  has  a  number  of  subdi- 
visions. It  goes  clear  over  to  (1) — a,  b,  c,  etc.  Those 
sections,  by  the  very  heading  of  the  section,  "Pow- 
ers of  the  Board  Generally,"  ''Prevention  of  Un- 
fair Labor  Practices" — ''Powers  of  the  Board  Gen- 
erally," you  will  note  that  the  very  first  word,  "The 
Board"  had  the  right  to  do  these  particular  things. 
It  is  significant  and  your  Honor  will  find  that  this 
is  true  in  reading  of  the  Taft-Hartley  Act,  that 
every  place  in  the  Taft-Hartley  Act  where  an  in- 
junction is  permitted,  it  is  specifically  stated  in 
connection  with  that  particular  power  and  that  par- 
ticular paragraph. 

Now  let  us  go  down  and  see  what  other  change 
was  made  in  the  Taft-Hartley  Act,  insofar  as  em- 
ployer and  employee  is  concerned,  because  that  is 
in  the  Act  also.  Now  I  am  referring  to  Section  301 
as  it  was  set  out  in  the  act,  which  is  Section  185 
and  found  on  page  47  of  the  same  volume  that  your 
Honor  has  there.  Now  it  is  sub-chapter  4:  "Liabil- 
ities of  and  Restriction  on  Labor  and  Manage- 
ment." This  is  new.  Now  that  gives  the  right,  for 
the  first  time  since  the  Norris-LaGuardia  Act  [99] 
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was  in  force  and  effect  for  a  suit  for  what?  A  suit 
for  damages,  but  you  will  note,  if  it  please  the 
Court,  that  the  suit  is  merely  for  a  violation  of 
a  contract  for  damages  and  that  there  has  been 
left  out  of  that  sub-chapter  any  and  all  of  the 
injunctive  provisions  that  were  inserted  for  the 
benefit  of  the  Board.  Now  that  is  why,  in  the 
Supreme  Court  cases  that  I  just  referred  to,  that 
Avere  passing  upon  the  Taft-Hartley  Act  on  this 
last  sub-chapter  4,  to  determine  whether  or  not, 
under  sub-chapter  4  on  suits  that  were  filed  under 
that  sub-chapter,  whether  or  not  the  injunctive 
relief  that  was  denied  under  the  Norris-LaGuardia 
Act  were  repealed  or  changed,  whichever  way  you 
look  at  it,  or  whether  or  not  the  Norris-LaGuardia 
Act  is  in  full  force  and  effect,  irrespective  of  this 
sub-chapter  4,  and  a  ruling  of  the  Supreme  Court 
is  that  these  private  parties — now  this  is  not 
referring  to  the  Board,  this  is  referring  to  the 
private  parties — that  the  Norris-LaGuardia  Act  is 
not  changed,  insofar  as  personal  transactions 
between  the  unions  and  the  employer.  In  other 
words,  the  Taft-Hartley  Act  does  not  give  to 
private  parties — that  is  what  these  gentlemen  are 
— the  right  of  injunctive  relief.  It  still  remains 
under  the  old  Norris-LaGuardia  Act,  and  the 
Supreme  Court  has  spoken  on  that  and  I  think 
it  has  set  at  rest  for  all  time  a  rather  difficult 
question,  up  to  the  case  I  cited  at  this  time  of 
March.  [100] 

I  have  here  a  comparatively  recent  case  that 
touches  upon  the  question  that  your  Honor  very 
properly   asked   at   the  beginning,   with   doubt   in 
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your  mind  as  to  whether  or  not  the  courts  have 
the  right  to  step  in  on  these  matters,  or  whether 
or  not  the  administrative  rights  must  be  exhausted 
before  the  National  Labor  Relations  Board.  In 
other  words,  is  this  something  that  should  be  before 
the  Board,  or  is  it  something  that  should  come 
into  this  court  and  by-pass  the  National  Labor 
Relations  Board.  Now  your  Honor  asked  this 
morning,  and  correctly  so,  as  one  of  the  points 
that  is  of  a  great  importance  in  this  jurisdiction 
question.  That  matter  has  been  discussed  and  the 
Taft-Hartley  Act  did  not  change  the  powers  and 
duties  of  the  Board.  As  a  matter  of  fact,  the  Taft- 
Hartley  Act  increased  the  membership  of  the 
Board.  The  Taft-Hartley  Act  gave  the  members  of 
the  Board  broader  powers  than  they  ever  had 
before  and  the  Taft-Hartley  Act  did  not,  in  any 
way,  in  any  provision  limit,  insofar  as  the  suits 
and  jurisdiction  was  concerned,  the  Board.  The 
matter  has  been  passed  upon  by  the  Supreme  Court 
of  the  United  States  in  several  cases,  the  Meyers 
case  and  one  other  that  is  cited  here,  but  just  a 
short  time  ago  there  was  a  case  decided,  and  it  is 
very  short,  and  with  your  Honor's  permission  I 
will  read  it,  out  of  the  Sixth  Circuit  Court  of 
Appeals,  and  it  is  the  case  of  Union  Brick  and 
Clay  Workers  of  America  vs.  Junction  City  Clay 
Company,  and  it  is  found  in  158  Federal  Reporter, 
2nd  Series,  at  page  commencing  [101]  at  page  552. 
The  facts  were  that  there  was  a  controversy  that 
had  existed  between  these  clay  workers  and  between 
their  employer,  the  Junction  City  Clay  Company 
and  the  Logan  Clay  Products.  The  regional  direc- 
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tor  of  the  National  Labor  Relations  Board  came  in 
and  they  got  involved  in  it.  They  did  not  seem  to 
be  getting  anywhere  before  the  National  Labor 
Relations  Board,  so  they  by-passed  the  National 
Labor  Relations  Board  and  the  individual,  the 
appellee — incidentally,  Louis  A.  Penfield  was  one 
of  the  fellows  in  that,  I  just  happened  to  catch 
his  name  as  the  first  one,  I  see  him  sitting  here. 
The  case  was  dismissed  and  an  appeal  was  taken. 
The  appellee  had  prayed  for  an  injunction,  order- 
ing appellants  to  cease  from  further  acts  in  fur- 
therance of  the  conspiracy,  and  a  decree  ordering 
appellants,  the  Junction  City  Clay  Company  and 
the  Logan  Clay  Products  Company,  to  cease  and 
desist  from  refusing  to  bargain  with  appellee,  and 
for  treble  damages  and  attorney's  fees.  That  was 
brought  by  the  union.  Now  let  us  see  what  the 
court  said: 

(Reads:  "We  think  the  order  *  *  *")  Citing 
the  National  Labor  Relations  Board  Act.  (Con- 
tinues reading.) 

Mr.  Brown:  Is  that  an  action  for  declaratory 
judgment? 

Mr.  Griswold:  No,  this  is  an  action  for  injunc- 
tion. Now  it  doesn't  make  a  great  deal  of  difference 
to  me  whether  you  take  an  action  for  damage  and 
take  a  restraining  order  on  me.  Counsel  overlooks 
this  fact,  we  are  in  here  on  order  to  show  cause. 
We  have  been  restrained  and  retained  and  I  don't 
care  [102]  whether  we  are  enjoined  by  a  red- 
head, a  black-head  or  a  blonde,  you  are  still 
enjoined  and  if  you  can't,  you  can't,  and 
if  you  can,  you  can,  and  as  I  read  in  the  cases, 
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declaratory  judgment  is  only  a  procedural  act  and 
is  not  a  jurisdictional  one,  and  those  cases  have 
already  been  cited.  Now  we  are  enjoined  and  if 
you  can't  by-pass  the  Board,  the  National  Labor 
Relations  Board,  you  can't  by-pass  them.  I  don't 
care  whether  you  are  going  to  try  to  do  it  with 
declaratory  judgment  and  suit  for  damages,  or  a 
plain,    ordinary   old   injunction   suit.    They   either 
have   jurisdiction   or   they   haven't.   If   they   have 
jurisdiction,  they  have  what  this  court  says,  exclu- 
sive  jurisdiction,   and   that   is   the   ruling   of   the 
United  States   Supreme   Court  in  the  Meyers  vs. 
Bethlehem    case,    which    is    cited    under    the    first 
section   I   gave   you.    That   is   the   holding   in  the 
Supreme  Court  case  of  the  Newport  News  Shipping 
*  *  *  vs.  *  *  *,  which  is  cited  under  the  sections 
I  have  read  here  to  you.  Those  cases  uphold  exactly 
what  the   Circuit   Court  of  Appeals  said.   If  any 
one  can  point  out  to  me  in  the  Taft-Hartley  Act, 
or  in  any  other  act  that  has  been  passed  since  the 
Norris-LaGuardia    Act,   where   there    is    any   pro- 
vision in  that,  either  directly  or  indirectly,  chang- 
ing the  injunctive  provisions,  except  in  one  respect 
that  I  have  mentioned,  that  is  an  injunctive  relief 
that  can  be  had  by  the  Board,  they  read  it  more 
closely  than  do  I,  and  I  have  read  to  your  Honor 
and  pointed  out  to  your  Honor  sub-section  4,  that 
shows  what  [103]  can  be  done  between  individuals 
under  the  Taft-Hartley  Act  and  that  is  all  there 
is  in  it  and  that  is  merely  suit  for  damages,  with- 
out  anything  being   said   about   injunctive   relief. 
I  do  not  care  what  counsel  says  about  coming  in 
under  declaratory  judgment  act.  What  difference 
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does  it  make  whether  we  are  in  here  under  declara- 
tory judgment  act  or  under  damage  action.  We 
are  in  here  at  this  hearing  for  one  purpose  and 
one  purpose  only.  Our  time  to  plead  to  the  other 
actions  has  not  expired.  It  does  not  expire  for  20 
days.  We  are  in  here  in  compliance,  and  gladly  so, 
wdth  your  Honor's  order  to  appear  at  this  time 
and  place  and  show  cause,  if  any  we  have,  why  this 
restraining  order  that  we  have  on  us  now  should 
not  be  made  pendente  lite  and  then  afterwards 
ripen  into  a  permanent  injunction,  and  that  is  all 
we  are  trying  here  now.  We  will  meet  the  other 
issues  when  those  issues  are  presented.  We  are  dis- 
cussing only  the  jurisdiction  of  this  court  to  grant 
this  restraining  order  and  to  keep  it  in  force  and 
effect. 

I  want  to  call  just  briefly — I  do  not  want  to  take 
any  more  time  because  Mr.  McCarthy  is  much 
more  capable  and  versed  and  knows  the  law  and 
the  facts  equally  well  with  me,  and  the  law  a  lot 
better,  and  I  want  him  to  have  his  time  without 
wearying  this  Court,  but  I  want  to  call  your 
Honor's  attention  to  this,  and  I  would  like  to  have 
your  Honor  turn  to  that  restraining  order  that  is 
in  here.  I  won't  have  to  read  the  fore  part  of  it, 
but  I  do  think  I  should  call  to  your  Honor's  [104] 
attention  this,  starting  with  the  "Now,  Therefore," 
on  page  2.  Let  us  see  what  this  has  done:  (Reads: 
^'Now,  Therefore,  *  *  *  18th  day  of  May,  1948." 
Now,  your  Honor,  we  can't  write  a  letter  and  keep 
it  in  effect.  We  are  restrained  from  keeping  in 
effect  a  letter  we  have  written.  I  don't  know 
whether  they  really  meant  what  they  said  there. 
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I  can't  believe  they  did,  because  in  that  letter  you 
find  at  the  conclusion  of  it  this  statement — and  I 
have  always  understood  this  is  what  they  wanted, 
I  do  not  know,  maybe  not,  I  thought  I  did  until  I 
got  over  here  today— and  that  is  this  offer  on  the 
last  page  of  the  letter  of  May  18th,  which  is  exhibit 
attached  to  the  complaint,  we  find  this: 

"You  may  be  assured  that  the  Reno  Building 
Trades  Council  will  be  more  than  willing  to 
further  negotiate  or  consider  any  counter  pro- 
posals which  your  organiaztion  may  wish  to 
offer." 

Now  under  their  restraining  order  we  are 
restrained  from  carrying  that  into  force  and  effect. 
We  can  not  negotiate  with  them,  we  can  not  come 
and  see  them,  we  can  not  talk  with  them,  we  can 
not  do  anything  under  that  restraining  order.  This 
is  our  letter  of  May  18th  to  them,  asking  them  to 
sul^mit  a  counter  proposal  to  us  and  let  us  negotiate 
further  in  this  matter.  Now  what  kind  of  business 
is  that?  We  ask  them  to  negotiate,  we  want  still 
to  negotiate,  but  we  can't  [105]  even  appear  and 
start  in  to  talk  to  them  on  any  proposal  or  anything 
else  that  may  come  up  under  this  restraining  order, 
to  come  to  any  kind  of  understanding  or  agreement, 
and  it  would  be,  technically  at  least — I  wouldn't 
hesitate  to  say,  well,  let's  sit  down  and  talk  it 
over — but  technically  we  would  be  in  violation  of 
your  Honor's  restraining  order  in  doing  so,  because 
they  tell  us  we  can't  keep  in  effect  that  letter, 
can't  keep  in  effect  that  paragraph,  we  can't  nego- 
tiate,   we    can't    do    anything    to    get    the    matter 
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straightened  out  among  the  various  crafts  and 
various  unions  who  are  signatories  to  contracts, 
and  only  three  of  them  signatory  to  the  contract 
that  is  attached  to  the  complaint.  I  do  not  think 
counsel  intended  anything  like  that.  He  couldn't 
have. 

Now  let  us  go  on:  (Reads  from  order — ''*  *  * 
and  from  issuing  or  otherwise  *  *  *  during  the 
pendency  of  this  action."  Well,  although  the 
powers  of  courts  are  broad,  the  court  has  no  right 
to  write  contracts  for  people.  In  other  words — I 
know  your  Honor  has  this  in  mind  clearly,  but 
just  to  be  on  the  safe  side  and  so  counsel  will 
understand  the  position — the  unions  and  the  men — 
first  let  us  get  down  to  basic  things — the  men  who 
are  down  underneath  the  unions,  they  are  asking 
for  wages  and  hours  and  working  conditions.  Now 
this  Court  nor  the  Supreme  Court  of  the  United 
States  nor  any  other  court  can  write  a  contract 
for  them  and  say,  ''This  is  going  to  be  your  con- 
tract." You  can  say,  you  have  to  live  up  to  a  con- 
tract, [106]  but  courts  do  not  turn  themselves 
into  the  mediators  or  writers  of  contracts  between 
various  parties.  Now  they  say  to  us  in  this  that 
we  are  restrained  from  finally  saying  that  the  con- 
tract is  void  or  will  be  terminated;  then  they  must 
want  to  keep  the  contract  in  force  and  effect. 
Now  in  their  letter,  in  reply  to  this  letter  here, 
they  say  that  they  are  not  going  to  violate  the 
law;  so  what  have  they  done"?  If  the  contract  is 
in  violation  of  the  Taft-Hartley  Act,  or  any  other 
act,  they  have  called  upon  this  court,  and  have 
gotten  a  restraining  order  that  has  kept  in  force 
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and  effect  the  illegal  provisions  of  that  contract. 
If  that  contract  is  in  violation  of  law,  they  have 
continued  that  violation  by  their  restraining  order, 
for  a  period  of  ten  days  at  least,  and  now  they 
are  asking  to  keep  it  into  full  force  and  effect 
during  the  trial  of  this  action,  and  then  to  make 
it  permanent. 

Mr.  Brown:  No,  we  are  not  asking  for  per- 
manent injunction. 

Mr.  Griswold:  Well,  you  want  it  then  while 
the  case  is  on  and  it  will  take  a  long  time.  It  makes 
no  difference  whether  you  violate  the  law  one  or 
five  or  twenty  days,  you  are  in  violation  if  the 
contract  is  in  violation  of  law,  you  keep  it  in  viola- 
tion by  this  restraining  order.  I  could  go  on  and 
discuss  a  lot  of  these  points,  but  as  I  say,  I  want 
to  let  my  associate  in  this  matter,  who  represents 
one  of  the  [107]  unions,  finish  and  cover  other 
points,  and  I  thank  your  Honor  for  being  so  cour- 
teous to  me. 

Mr.  McCarthy:  May  it  please  the  Court,  one 
of  the  nice  things  about  being  a  lawyer  is  some- 
times when  you  lose  cases  you  find  out  later  on 
you  were  very  lucky.  It  so  happens  that  quite  a 
few  years  ago  while  my  associate,  W.  H.  Metzger, 
a  long-time  member  of  this  Bar,  was  alive,  we 
engaged  in  some  litigation,  finally  ended  up  before 
the  Ninth  Circuit  and  Judge  Denman,  who  was 
senior  judge  at  that  time,  was  kind  enough  to  dis- 
pense entirely  with  the  rules  and  gave  us  what 
amounted  to  an  entire  day  for  argument,  being  a 
case  of  first  impression.  I  think  Judge  Denman 's 
decision  in  that  case  is  determinative  of  this  one. 


106      California  Association  of  Employers  vs. 

In  that  j)articular  case  I  took  the  position  Mr. 
Brown  and  petitioners  take.  It  was  an  action  for 
declaratory  relief.  It  was  an  action  in  which  we 
requested  an  injunction  restraining  the  teamsters 
from  interferring  with  our  relations  \vith  the 
emj^loyers,  an  action  in  which  we  asked  the  court 
to  direct  and  order  the  employers  to  bargain  with 
the  brewery  workers.  It  will  be  found  in  106  Fed- 
eral Reporter  (2),  at  page  871.  In  that  case  w^e 
argued  that  since  the  contending  union  and  the 
em])loyer  admitted  jointly,  and  without  reserva- 
tion, that  the  brewery  workers  was  the  choice  of 
100  percent  of  the  employees,  that  it  wasn't  neces- 
sar}"  that  we  go  before  the  Board.  We  argued  also 
that  because  at  that  time  the  Board  w^as  refusing 
to  hear  any  case  [108]  where  the  unions  involved 
were  both  members  of  the  American  Federation  of 
Labor,  as  these  unions  were,  they  felt  it  was  an 
internal  family  squabble  and  should  be  settled  by 
the  parent  organization,  and  the  Board  refused 
absolutely  to  exercise  its  discretion,  we  said,  first, 
everybody  admits  we  have  the  right;  the  Board 
won't  hear  us  because  it  won't  exercise  its  juris- 
diction. What  did  the  Circuit  Court  say?  They  said 
this:  (Reads:  ''The  National  Labor  Relations  Act 
provides  whenever  *  *  *")  In  other  w^ords,  the 
Board,  having  the  power,  it  was  up  to  the  board 
to  decide  whether  it  was  going  to  use  it  or  not,  so 
that  even  though,  in  that  case,  the  Board  wouldn't 
act,  they  held  that  we  couldn't  have  it.  They  said 
this:  (Reads:  "Since  both  the  employees  and  the 
brewery  workers  union  *   *   *".) 

The  Court:     What  volume  is  the  case  from? 
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Mr.  McCarthy:  303  U.  S.  41.  This  case  says  it 
was  not  the  power  of  the  employer,  if  I  recall 
correctly,  to  enjoin  the  Board  from  proceeding 
with  certain  hearings.  They  held  that  of  course  the 
district  court  did  not  have  it.  Now  they  said  fur- 
ther: (Reads:  ''The  decree  declaring  the  brewery 
workers  union  to  be  the  bargaining  agent  of  the 
brewery  delivery  men  and  ordering  the  brewers 
to  deal  with  that  union  is  reversed  and  the  com- 
i:)laint  and  cross-complaint  other  than  the  teamsters 
ordered  dismissed  as  to  their  claim  for  declaratory 
relief.")  In  other  words,  we  had  obtained  from 
Judge  [109]  James  in  the  district  court  an  order 
directing  the  employers  to  bargain  with  us.  They 
reversed  that  order  specifically. 

With  respect  to  the  injunctive  powers  of  the 
court,  the  court  said:  (Reads:  "The  district  court 
held  that  the  demand  on  the  brewers  *  *  *")  Inso- 
far as  they  are  unlawful,  the  court  then  proceeded 
to  set  out  provisions  in  the  Norris-LaGfuardia  Act 
that  must  be  complied  with.  That  decision  came 
down  in  1939  and  there  we  had  asked  and  obtained 
an  injunction  directing  and  requiring  the  employer 
to  bargain  with  the  union.  We  had  asked  and 
obtained  a  ruling  that  we  were  under  the  act,  that 
we  were  the  qualified  bargaining  representatives 
and  the  employer  must  deal  with  us.  The  Circuit 
Court  said  as  long  as  Congress  set  up  an  adminis- 
trative tribunal  to  answer  those  questions,  they  can 
not  be  answered  either  by  this  court  or  the  district 
court,  and  reversed  and  sent  it  back  in  its  entirety, 
with  the  suggestion  that  we  may  have  had  a  case 
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under  the  Sherman  Act  by  way  of  violation  of  the 
anti-trust  act,  but  that  we  did  not  have  any  for 
declaratory   relief. 

Now  I  would  like  to  ask  the  Court  to  bear  with 
me  just  a  few  minutes  while  we  go  throught  this 
complaint  from  the  standpoint  of  the  operating 
engineers  Local  Union  No.  3.  Local  No.  3  covers 
the  territory  of  northern  California  and  northern 
Nevada  and  the  entire  State  of  Utah.  Local  No. 
3  has  around  15  to  16  thousand  members.  Better 
than  95  percent  of  all  heavy  construction  is  oper- 
ated by  the  members  of  that  [110]  union  in  this 
area.  Local  No.  3  writes  agreements.  We  have 
just  completed  one  with  the  Associated  General 
Contractors  covering  all  of  the  northern  part  of 
the  State  of  California  and  it  was  signed  just 
before  I  left  San  Francisco  to  come  here.  Local 
No.  3  is  named  here  as  a  respondent  or  defendant 
and  yet  you  can  search  this  record  from  beginning 
to  end  and  you  can't  find  where  Local  No.  3  has 
anything  to  do  with  this  case  at  all,  and  it  is  only 
one  of  a  number  of  unions  in  the  same  position. 

We  go  to  the  exhibits  attached  to  the  complaint. 
I  don't  think  that  counsel  will  question  my  state- 
ment of  the  law  to  the  effect  that  when  you  make 
an  allegation  in  a  complaint  and  then  attach  an 
exhibit,  the  exhibit  controls  the  allegation,  if  it  is 
a  writing;  so  he  alleges  that  he  has  an  agreement 
with  these  defendants  and  then  he  attaches  a  copy 
of  the  agreement.  We  assume,  of  course,  it  is  a 
complete  copy.  We  must,  in  fact,  for  the  purposes 


Bldg.  (&  Constr.  Trades  Council  of  Reno,  et  al.       109 

of  this  motion  to  dismiss  here,  assume  the  truth  of 
everything  pleaded,  the  same  as  under  a  demurrer 
or  anything  else.  So  this  agreement  recites  that  it 
is  made  by  and  between  Reno  Employers  Council 
for  and  on  behalf  of  the  General  Contractors,  Sub- 
contractors,   who    have    signified    their    approval 
thereof    by    the    attached    authorization    attached 
hereto,  and  hereinafter  referred  to  as  the  Employer. 
In  other  words,  the  plaintiff  in  this  action  is  an 
agent.  No  where  in  this  complaint  does  the  plain- 
tiff plead  [111]  it  is  an  agency  coupled  with  the 
case.  This  Reno  Employers  Council  does  not  employ 
any    operating    engineers,    does    not    employ    any 
plumbers,    laborers,    or    anybody    else.    It    pleads 
itself  here  that  it  is  an  agent,  authorized  to  nego- 
tiate an  agreement  for  certain  people  who  authorize 
it  to.  It  says:  ''*  *  *  the  Building  and  Construction 
Trades  Council  of  Reno,  Nevada,  and  vicinity,  and 
its  various  affiliates  *  *  *'^  Well,  now,  Local  No. 
3  is   an   affiliate   of  Building   Trades   Council— of 
various  counties  in  northern  Nevada,  <'*  *  *  who 
accept  for  themselves  and  for  the  various  crafts 
councils  and  for  their  various  local  Unions,  which 
have  jurisdiction  over  the  work  in  the  territory 
hereinabove  described,   hereinafter  referred  to  as 
the  Union."  They  they  come  along  with  this  para- 
graph : 

"Each  local  Union  authorizing  the  accept- 
ance of  this  agreement  does  so  by  attaching 
a  stipulation  to  that  effect,  signed  by  its  duly 
i^      elected  officers,  which  will  be  attached  hereto, 
and  becomes  a  part  hereof." 
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So  what  is  the  situation  of  the  Building  Trades 
Council?  It,  when  this  agreement  was  negotiated, 
wasn't  even  an  agent.  It  wasn't  acting  for  and  on 
behalf  of  its  membership.  It  sat  down  with  this 
Employers  Council.  It  said,  ''Look,  we  will  draw 
up  an  agreement,  one  that  the  Council  likes,  then 
we  will  take  that  agreement  to  our  local  unions 
and  if  they  want  it  they  can  accept  it,  sign  it, 
and  it  becomes  their  agreement  [112]  and  that  is 
the  exact  language  that  is  in  the  agreement:  "Each 
local  Union  authorizing  the  acceptance  of  this 
agreement  does  so  by  attaching  a  stipulation  to 
that  effect,  *  *  *'\ 

Now  notice  it  recites  that  the  Reno  Employers 
Council  had  been  authorized  to  enter  into  this 
agreement  at  the  time  it  was  negotiated: 

"This  Agreement  made  and  entered  into  by 
and  between  the  Reno  Employers  Council  for 
and  on  behalf  of  the  General  Contractors,  Sub- 
contractors, who  have  signified  their  approval 
thereof  by  the  attached  authorization  attached 
hereto,  *  *  *" 

And  later  on,  when  you  get  into  the  agreement,  you 
find  that  it  recites — in  the  complaint  rather,  it 
recites  in  the  complaint — on  page  5: 

"That  each  of  said  members  did  then  and 
there,  and  prior  to  the  execution  of  said  con- 
tract, authorize  the  Reno  Employers  Council 
as  its  bargaining  agent  to  enter  into  said  con- 
tract for  and  on  behalf  of  the  members 
thereof. ' ' 
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That  wasn't  the  situation  with  respect  to  the 
unions  who  subsequently  adopted  this  contract  and 
made  it  themselves.  So  we  have  this  situation — 
and  I  think  we  have  to  analyze  these  matters  as 
lawyers  and  not  just  merely  advocates — we  have 
here  a  contract.  The  plaintiff  says,  ''This  is  my  con- 
tract.'' The  contract  says  it  is  not  your  contract. 
The  contract  pleaded  [113]  by  this  plaintiff  says 
that  this  plaintiff  was  an  agent  who  made  an 
agreement  for  a  group  of  contractors  and  that  it 
is  their  individual  agreement,  the  contractors.  Now 
if  I  go  out  and  sell  an  automobile  for  the  XYS 
Sales  Agency,  say  I  sell  it  to  Mr.  Smith,  and  Mr. 
Smith  does  not  pay  for  that  car,  the  salesman 
doesn't  bring  the  action  to  collect  the  money.  The 
Sales  Agency,  the  corporation  that  sold  the  car, 
sues  for  the  money,  because  it  is  the  real  party 
in  interest.  There  is  no  pleading  here  that  this 
Employers  Council  holds  a  general  power  of  attor- 
ney, with  authority  to  sue,  and  even  if  it  did,  this 
is  not  an  assignable  action,  the  same  thing  they 
are  bringing  here.  So  we  have  a  situation  here 
Avliere  an  agent,  who  negotiated  an  agreement, 
comes  into  this  court  and  asks  that  the  acts  be 
declared  thereunder.  For  example,  I  am  an  attor- 
ney. I  negotiate  a  contract  with  another  attorney. 
I  say,  this  contract  is  approved  for  form.  I  take 
it  to  my  client.  I  say,  ''John,  I  think  it  is  a  good 
deal,  you  had  better  sign  it."  It  is  a  satisfactory 
legal  contract  and  John  signs  it.  Then  a  dispute 
arises  under  that  contract.  Do  I  sue  the  other 
attorney  to  find  out  what  the  contract  means,  or 
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do  our  respective  clients  sue  each  other?  And  yet 
the  position  of  the  California  Employers  Council 
in  this  case  is  no  different  than  attorney  and  client, 
the  position  of  the  Reno  Building  and  Construc- 
tion Trades  Council  is  no  different  than  that  of 
attorney  and  client.  It  acted  as  agent  throughout 
[114]  this  entire  agreement.  It  is  clear  that  they 
were  acting  as  agent.  It  is  clear  that  the  Employers 
Council  had  authority  when  it  sat  down  to  nego- 
tiate. The  Reno  Building  and  Construction  for  this 
agreement  had  no  authority  when  it  sat  down  to 
negotiate.  All  it  said  was,  "We  will  take  this  to 
the  local  unions  and  when  they  approve  it,  it  is 
their  agreement,"  and  that  is  what  was  done, 
because  if  you  will  turn  to  the  back  of  the  agree- 
ment, you  Avill  find  the  stipulation  of  the  hod 
carriers  and  common  laborers: 

''We  the  duly  authorized  officers  of  the  Hod 
Carriers,  Building  and  Common  Laborers  Local 
Union  Number  169,  an  af&liate  of  the  Build- 
ing and  Construction  Trades  Council  of  Reno, 
do  hereby  accept  and  subscribe  to  the  Master 
Agreement  entered  into  between  the  Building 
and  Construction  Trades  Council  of  Reno  and 
the  Reno  Employers  Council." 

Then  they  went  on  to  say: 

"It  is  specifically  understood  that  the  terms 
and  conditions  of  the  Master  Agreement  shall 
not  supercede  any  provisions  and  by-laws  of 
our  Union  and/or  the  working  agreement 
entered  into  between  the  General  Building 
Contractors  of  Reno  and  Local  169." 
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Now  if  you  go  back  again  to  the  agreement,  let 
us  see  how  they  sign  it:  [115] 

"In  Witness  Whereof,  the  parties  hereto 
have  hereunto  set  their  hands  and  seals  by 
their  respective  officers  thereunto  duly  author- 
ized this  21st  day  of  May,  1947. 

CONTRACTORS  LISTING, 
ROY  B.  FLIPPIN, 

Representing     General     and/or     Independent 
Contractors ' ' 

Now  when  a  corporation  signs,  the  officer  affixes 
the  seal  of  the  corporation  and  their  signature, 
the  corporate  name,  by  virtue  of  resolution  passed 
by  the  board  of  directors  authorizing  and  directing 
it.  This  is  not  a  corporate  signature.  This  plain- 
tiff is  the  corporation  and  so  pleads  itself.  It  did 
not  even  go  under  its  fictitious  name,  the  Reno 
Council. 

Now  lawsuits  are  serious  matters.  They  are 
expensive.  The  men  who  make  up  these  unions 
are  the  people  who  foot  these  bills,  and  yet  we 
are  brought  into  court  on  an  agreement  that  we 
are  not  a  party  to,  that  it  appears  on  its  face  we 
are  not  a  party  to,  that  this  plaintiff  is  not  a  party 
to,  and  we  are,  at  the  same  time,  restrained  in 
our  operations.  Whether  your  Honor's  order  would 
extend  to  the  three  states  in  which  we  operate,  is 
something  we  paid  no  attention  to,  because  we 
intend  to  obey  it  any  way.  We  have  no  quarrel 
with  obeying  the  order.  That  does  not  say  that  we 
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concede,  for  one  moment,  that  on  this  complaint 
this  court  has  jurisdiction  to  make  it. 

Now  what  was  the  signature  of  the  Reno  Build- 
ing [116]  Trades  Council: 

'*  Harry  A.  Depaoli, 
Pres.  Nev.  State  Fed.  of  Labor.  Representing 
Reno  Bldg.   Trades  Council  and  vicinity" 

But  the  Reno  Building  Trades  did  not  agree  in  this 
agreement  to  do  anything.  It  does  not  agree  to  it 
and  is  not  in  it. 

Now  this  agreement  covers  a  lot  of  territory. 
When  they  say  "what  we  want  your  Honor  to  do 
is  to  say  whether  we  are  under  the  act  or  we  are 
not",  they  are  not  being  very  fair  to  the  court  or 
fair  to  counsel.  The  National  Labor  Relations 
Board  was  asked  the  question,  "Is  building  and 
construction  under  this  act?"  and  the  Board  said, 
"Gentlemen,  we  have  now  been  made  a  judicial 
power  of  the  United  States  governmentfi  quasi- 
judicial.  It  is  our  duty  to  decide  cases  as  they  arise 
upon  the  facts,  the  same  as  the  courts  of  the 
United  States  have  for  years,  and  all  other  com- 
petent law  courts,  and  we  can  not  tell  you,  blanket, 
whether  this  industry  is  under  it  or  not.  We  can 
only  decide  specific  cases  involving  specific  facts 
as  they  come  before  us  and  out  of  our  numerous 
decisions  eventually  will  arise  a  rule  of  law,"  w^hich 
is  the  case  with  everything.  That  is  the  conmion 
law  system  of  operating.  It  is  true  under  Roman 
laAv  they  operate  in  a  different  fashion. 

Now  here  is  the  problem.  I  made  up  a  list  for 
Mr.  Denham's  office  of  various  contracts  written. 
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for  Local  3,  contracts  covering  different  type  of 
work,  with  different  type  of  [117]  employers.  That 
list,  your  Honor,  is  one  page  long,  not  the  names, 
just  the  tyi^es  and  kinds  of  work.  Now  this  says 
here  that  this  agreement  shall  cover  all  work 
within  the  jurisdiction  of  the  unions  signatory 
hereto,  as  recognized  by  the  Building  and  Construc- 
tion Trades  Department  of  the  American  Federa- 
tion of  Labor.  That  is,  it  is  negotiable.  Well,  I  will 
say  quite  frankly  to  your  Honor  that  we  could 
take  evidence  in  the  case  of  any  one  of  these 
unions  four  hours  a  day  for  four  months  and  we 
would  never  complete  the  description  of  the  work 
performed  by  that  one  union.  Just  take,  for 
instance,  how  many  types  and  kinds  of  jobs  is  a 
pick  used  on,  or  a  shovel,  or  a  hammer,  or  a  saw. 
Yet,  your  Honor,  every  one  of  those  jobs  must  be 
described  under  the  form  of  this  complaint.  The 
employers  must  also  be  searched,  because  it  is 
the  employers'  contract  that,  to  a  certain  extent, 
determines  the  coverage.  That  is  why  the  Board 
was  set  up  in  the  first  place.  When  you  come 
before  the  Board,  you  come  in  on  a  question  of 
unit,  and  this  is  something  that  apparently  has 
not  been  given  any  particular  thought.  You  say  it 
is  not  an  unfair  labor  practice  to  refuse  to  bargain 
if  the  unit  desiring  that  you  bargain  is  wrong,  and 
yet  under  this  act  the  Board,  and  the  Board  alone, 
is  authorized  to  determine  what  is  or  what  is  not 
an  appropriate  unit.  In  other  words,  this  is  the 
situation — to  refuse  to  bargain  collectively  with 
an  employer,  providing  he  is  the  representative  of 
his  employees,  subject   [118]   to  the  provisions  of 
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sub-section  (a).  Now,  ''The  board  representatives 
designated  or  selected  for  the  purpose  of  collective 
bargaining*  by  the  majority  of  the  employees  in 
a  unit  appropriate  for  such  purposes  shall  be  the 
exclusive  representatives  of  all  the  employees  in 
such  unit  for  the  purpose  of  collective  bargaining 
with  respect  to  the  rights  of  plaintiff."  Then  we 
come  down  here:  "The  Board  shall  decide  in  each 
case  whether,  in  order  to  insure  employees  the 
fullest  freedom  in  exercising  the  rights  guaranteed 
by  this  act,  the  unit  appropriate  for  the  purposes 
of  collective  bargaining  shall  be  the  employer  unit, 
craft  unit,  plant  unit,  or  subdivision  thereof." 

Now  these  people  are  in  here  saying,  "You  are 
going  to  bargain  with  this  Council  and  the  unit." 
What  is  it?  It  is  neither  a  craft  unit  nor  an 
employer  unit.  Some  of  these  men  are  engaged  in 
material  supply  work,  some  of  them  do  on-the-job 
cite  construction.  I  say  quite  frankly  to  your 
Honor,  in  our  opinion,  they  do  not  constitute  an 
appropriate  unit  under  this  act,  for  the  purposes 
of  collective  bargaining.  Now  that  is  a  decision 
which  must  be  made  by  the  Board  and  until  the 
Board  decides  that  this  plaintiff  constitutes  an 
appropriate  unit,  for  the  purposes  of  bargaining, 
the  union  has  no  duty  to  bargain  with  it.  It  isn't 
a  question  whether  this  industry  is  under  the  act 
or  not.  If  this  law  applies  to  these  parties,  the  only 
thing  that  has  to  be  done  is  for  the  plaintiff  to  go 
down  to  the  20th  Region,  call  on  Mr.  Penfield,  and 
[119]  say,  "I  would  like  to  file  an  unfair  labor 
practice  charge  against  the  Reno  Council  for  refus- 
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ing  to  bargain."  One  of  the  first  questions  Mr. 
Penfield  would  ask  is,  ''What  is  your  unit?"  Well, 
here  perhaps  the  appropriate  unit  is  our  member- 
ship. When  that  case  comes  on  for  hearing,  we 
would  have  the  right  to  litigate  the  appropriateness 
of  that  unit.  We  could  go  in  there  and  argue  that 
the  unit  was  inappropriate.  If  the  Board  agreed 
with  us,  we  would  be  under  no  necessity  to  bargain 
with  these  people  whatsoever.  Now  this  court  may 
not  take  over  those  powers  which  have  been  granted 
to  the  Board  itself. 

The  situation,  your  Honor,  has  come  up  a  number 
of  times  here  in  representative  cases,  where  the 
question  is  who  represented  the  employees  and 
who  did  not.  That  is  what  the  District  Court  said 
in  38  Fed.  Supp.,  321,  at  page  322:  (Reads:  ''If 
this  court  were  to  inject  *  *  *")  Now  then  substi- 
tute the  word  "unit"  and  you  have  the  situation  as 
it  exists  here.  The  Board  alone  is  empowered  with 
the  authority  to  determine  the  appropriate  unit. 
The  act  imposes  a  duty  on  unions  to  bargain  with 
the  employer  in  good  faith  in  an  appropriate 
union.  If  it  is  not  an  appropriate  unit,  there  is  no 
duty  to  bargain,  and  yet  they  are  asking  this  court 
to  make  that  decision  for  the  Board. 

Getting  back  once  again  to  the  agreement.  You 
can  not  find  any  approval  of  this  contract  by  Local 
No.  3.  Local  [120]  3  of  the  operating  engineers — 
we  are  now  assuming  the  complaint  to  be  true — 
it  does  not  appear  on  the  face  of  it  ever  executed 
this  contract  or  authorized  anybody  to  execute  it 
for  them.   The  exhibit  shows  that  two  unions  of 
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numerous  union  defendants  signed  it.  Local  No.  3 
did  not. 

In  addition  I  would  like  to  direct  your  Honor's 
attention  to  the  allegations  made  here  on  informa- 
tion and  belief.  On  page  9: 

''That  your  petitioner  is  informed  and 
believes  and  therefor  alleges  the  fact  to  be 
that  respondents  *  *  *." 

Now  that  includes  Local  No.  3: 


ii*  *  * 


will  not  negotiate  or  bargain  upon 
any  other  assumption  than  that  they  are  not 
covered  by  the  provisions  of  the  Labor  Man- 
agement Relations  Act  of  1947  and  that  they 
have  determined  that  they  will  not  comply  with 
the  provisions  of  Section  8  A  3  of  said  Act; 
that  your  petitioner  is  informed  and  believes 
and  therefore  alleges  the  fact  to  be  that  the 
position  of  respondents  whereby  they  have  con- 
tended throughout  their  negotiations  that  they 
are  not  covered  by  said  Labor  Management 
Relations  Act  of  1947  *  *  *." 

Aside  from  the  fact  that  it  is  a  complete  misstate- 
ment of  fact,  that  isn't  the  point  now,  we  think  if 
your  Honor  would  take  a  [121]  look  at  C.J.S.  43, 
Section  195,  page  902,  you  will  find  the  rule  stated 
thusly:  (Reads.)  Citing  cases,  some  of  them  federal. 

Now  when  we  come  down  to  this  other  section 
I  find  myself  in  great  difficulty.  Counsel  says  there 
is  no  unfair  labor  practices  being  committed  around 
here   and   yet   it   is   a   complaint   that   alleges   on 
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information  and  belief  there  is.  He  says  there  is 
no  labor  dispute,  and  yet  it  is  a  complaint  here 
that  says  it  is.  They  say  this  on  page  11: 

''That  any  interruption  of  the  status  quo  of 
the  parties  hereto  will  interfere  with  the  free 
flow  of  interstate  commerce  by  reason  of  the 
interruption  of  the  buying,  selling,  transporta- 
tion of  lumber,  paints  and  other  materials,  and 
labor  between  the  States  of  California,  Nevada 
and  others  by  reason  of  slow-downs,  strikes 
and  other  forms  of  coercion  which  your  peti- 
tioners are  informed  and  believe  and  therefore 
avers  to  be  the  fact  that  said  respondents  will 
employ  immediately  upon  the  termination  of 
the  master  agreement  and  other  contracts  in 
the  event  that  petitioners  do  not  meet  the 
demands  of  respondents  contained  in  their  let- 
ter of  May  18th,  1948;  *  *  *." 

Now  I  think,  just  as  the  respondent,  operating 
engineers,  in  objecting  to  the  court's  jurisdiction, 
is  bound  by  the  allegations  of  this  pleading,  I  think 
the  petitioner  is  bound  by  [122]  them  also.  The 
statement  of  counsel  to  the  effect  that  the  facts  are 
that  as  alleged  in  his  pleadings,  can  not  be  suffic- 
ient at  this  stage  of  the  game  to  save  the  pleadings. 
In  ''Labor  Disputes  and  Collective  Bargaining", 
by  Ludwig  Teller,  Vol.  1,  we  find  the  following- 
Mr.  Teller  is  one  of  the  leading  authorities  today 
on  labor  law:  (Reads:  "The  following  labor  activ- 
ities have  been  held  ***.")  In  each  instance  he 
cites  the  applicable  case.  There  isn't  any  doubt  at 
all  that  these  acts  which  are  here  charged  are  acts 
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which  constitute  a  labor  dispute  under  the  terms 
of  the  Norris-LaGuardia  Act,  and  there  is  inciden- 
tally no  compliance  with  the  procedure  provisions 
of  this  act.  There  is  in  addition  to  that  no  allega- 
tion or  thought  that  the  police  force  of  the  State 
of  Nevada  and  the  City  of  Reno  is  insufficient  to 
control  the  violations  supposed  to  be  occurring,  in 
order  to  get  an  injunction  under  that  act.  In  addi- 
tion to  that  they  say  this: 


44  *     *     * 


that  unless  the  temporary  restraining 
order  herein  prayed  for  is  granted  by  this 
Court,  the  issue  will  become  moot  and  the  con- 
tractual relationship  between  petitioners  and 
respondents  cease  before  this  Court  has  had 
time  to  consider  and  determine  the  jurisdiction 
of  this  Court  to  entertain  this  cause  between 
these  parties." 

So  that  this  record  may  be  clear,  I  would  like 
to  make  a  formal  objection  at  this  time  that  the 
petition  in  this  [123]  case  is  defective  and  that 
it  asks  this  court  and  seeks  relief  directly  contrary 
to  the  5th  and  14th  amendments  of  the  Constitu- 
tion of  the  United  States.  It  flies  directly  in  the 
face  of  due  process  and  it  wipes  out  any  protection 
that  the  government  has  placed  around  the  sanctity 
of  contracts.  If  this  contract,  by  its  terms,  expires 
on  a  certain  day,  that  is  the  agreement  of  the 
parties  and  I  say  most  respectfully  that  no  court 
has  the  power  to  change  that  termination  date.  If 
there  has  been  some  mistake,  these  people  may 
bring  an  action  for  reformation  of  the  instrument, 
and  if  they  are  entitled  to  it,  the  instrument  will  be 
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reformed  by  the  court,  but  by  reforming  the  instru- 
ment, the  court  does  not  write  a  new  contract  for 
the  parties.  It  simply  decides  judicially  what  the 
contract  always  was.  This  court  has  been  asked 
and  what  is  said  here  is,  that  the  expiration  date 
of  this  agreement  be  arbitrarily,  by  this  court, 
changed  and  the  contract  extended  without  the  con- 
sent of  one  of  the  parties  to  the  agreement.  The 
National  Labor  Relations  Act,  the  Norris-LaGuar- 
dia  Act,  and  declaratory  relief  act,  there  is  no 
act  that  gives  to  the  District  Court  of  the  United 
States  that  power.  As  a  matter  of  fact,  we  submit 
that  an  exercise  of  any  such  power  is  directly  in 
conflict  with  the  5th  and  14th  amendments,  and  I 
say  so  seriously  and  want  to  make  it  absolutely 
plain,  where  Local  3  is  concerned  we  are  raising 
that  constitutional  question  at  this  time,  the  first 
hearing  on  this  matter,  so  [124]  that  we  may,  if 
necessary  continue  to  pursue  it. 

I  direct  your  Honor's  attention  to  two  recent 
decisions — I  have  not  the  citations  on  them  because 
they  are  in  the  advance  sheets — one  is  in  the  Dis- 
trict Court  in  northern  California,  International 
Longshoremen  and  Warehousemen  Union  against 
— ,  a  decision  in  21  N.L.R.R.M.  at  2635.  Here  is 
what  it  says,  reading  from  the  syllabus:  (Reads.) 
In  other  words,  the  union  here  came  in  and  said, 
''This  employer  won't  deal  with  us.  He  won't  bar- 
gain with  us."  That  is  what  these  gentlemen  are 
saying. 

Mr.  Brown:     No,  we  don't. 

Mr.  McCarthy:  Except  on  its  own  terms,  which 
is  the  same  thing.  I  mean,  a  qualified  refusal  is  a 
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refusal.  If  you  attach  what  is  claimed  to  be  a 
qualifying  condition  to  your  act,  it  is  a  refusal 
just  the  same;  otherwise  it  is  words.  This  union 
comes  in  and  wants  the  court  to  order  the  employer 
to  bargain  and  incidentally  that  is  what  is  being 
sought  here.  We  are  being  ordered  to  continue 
our  agreement,  we  are  being  ordered  not  to  do 
various  things. 

Now  what  did  the  court  have  to  say,  going  to 
the  text  of  the  opinion?  They  said  here:  (Reads: 
*' Prior  to  its  amendment  the  National  Labor 
*  *  *.")  In  so  deciding,  of  course,  the  court  is  only 
following  the  long  line  of  decisions,  some  of  which 
have  already  been  called  to  your  Honor's  attention. 

There  is  one  other  point  I  think  we  should  direct 
your  [125]  Honor's  attention  to  and  I  would  like 
to  direct  your  Honor's  attention  to  the  case  of 
Alabama  State  Federation  of  Labor  against  Mc- 
Adory,  found  in  325  U.  S.,  450,  89  L.  E.,  1725. 
I  think  there  w^as  quite  some  considerable  difference 
of  facts;  however,  the  legal  principal  is  the  thing 
we  are  interested  in.  Of  course,  they  do  arise  from 
the  facts.  It  seems  that  we  have  in  the  State  of 
Nevada  an  act  passed  in  1917,  No.  10,473,  which 
makes,  or  purports  to  make,  it  '^unlawful  to  enter 
into  any  agreement,  either  orally  or  in  writing, 
by  the  terms  of  which  an  employee  of  such  person, 
firm  or  corporation,  or  any  person  about  to  enter 
the  employ  of  such  person,  firm  or  corporation,  as 
a  condition  for  continuing  or  obtaining  such  em- 
ployment, shall  promise  or  agree  not  to  become  or 
continue  a  member  of  a  labor  organization  or  shall 
promise  or  agree  to  become  or  continue  a  member 
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of  a  labor  organization."  That  is  a  State  statute. 
Now  whether  that  State  statute  is  applicable  to 
this  case  or  not  may  not  be,  by  this  Court  decided 
in  a  declaratory  relief  action  of  this  sort.  (Con- 
tinues reading  from  Alabama  State  Federation  of 
Labor  case  '^ Petitioners  say  there  is  no  *  *  *.") 
Yet,  your  Honor,  if  this  State  statute  is  applicable 
to  this  contract  this  plaintiff  has  presented  to  your 
Honor  with  an  illegal  agreement,  which  this  plain- 
tiff is  asking  your  Honor  to  declare  his  rights 
under,  so  that  before  we  can  even  get  down  to 
declaring  any  rights  of  duties  under  this  agree- 
ment, one  of  the  problems  [126]  that  would  have 
to  be  met  is,  did  the  law  of  the  State  of  Nevada 
at  the  time  this  agreement  was  entered  into  make 
the  entering  into  that  agreement  an  illegal  act? 
Was  it  a  violation  of  the  State  law?  But  your 
Honor  can't  pass  on  that  in  a  declaratory  relief 
action,  because  the  Supreme  Court  said  the  State 
of  Nevada  must  first  construe  that  statute,  and 
yet  they  have  construed  the  statute  in  order  to 
consider  the  contract.  So  I  think  your  Honor  must 
take  judicial  notice  that  that  statute,  as  far  as  it 
was  in  full  force  and  on  the  date  signed  and  one 
of  the  things  involved,  is  legislation,  especially  in 
a  labor  union. 

Mr.  Brown:    In  interstate  commerce. 

Mr.  McCarthy:  Not  necessarily  so,  no,  because 
the  N.L.R.B.  provides  in  the  act  itself  in  those 
cases  where  a  State  has  more  restrictive  legislation 
than  the  N.L.R.B.,  then  that  restrictive  legislation 
is  adopted  by  the  Federal  Government  as  its  legis- 
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lation.  So  much  so,  and  Mr.  Penfield  will  bear  me 
out,  that  the  Board  has  has  elected  that  if  elections 
be  held  in  the  State  of  Nevada  by  reason  of  exist- 
ence of  that  statute,  a  determination  is  made,  be- 
cause that  statute  is  made  controlling  by  the 
National  Labor  Relations  Act. 

Mr.  Griswold:  Personally  I  question  whether  or 
not  that  is  one  of  the  issues  we  have  before  us  at 
this  time. 

The  Court:  Well  the  only  issue  the  Court  is 
interested  in  at  this  time  is  whether  or  not  this 
restraining  order  should  be  continued.  As  far  as 
[127]  the  merits  of  this  matter  is  concerned,  it  is 
not  before  the  Court.  It  is  merely  on  Mr.  Brown's 
motion  to  continue  the  order. 

Mr.  McCarthy:  We  respectfully  submit  that  the 
Court  is  without  jurisdiction  to  continue  the  order, 
and  particularly  where  Local  3  is  concerned,  it  is 
apparent  from  the  face  of  complaint,  that  we  are 
not  even  parties  in  this  action,  as  are  a  lot  of  other 
unions.  We  respectfully  submit  that  the  order 
should  be  quashed,  vacated  and  set  aside. 

(Short  recess.) 

Mr.  Griswold:  Just  this,  if  the  Court  please,  I 
stated  I  would  have  for  your  Honor  this  list  of  au- 
thorities and  to  hand  opposing  counsel,  and  at  this 
time  may  the  record  show  that  I  do  so.  This  covers 
points  which  I  discussed.  In  order  that  the  points 
that  have  been  raised  by  both  Mr.  McCarthy  and 
myself  may  be  set  forth,  at  least  partly,  I  at  this 
time  ask  the  Court  to  file  our  formal  written  mo- 
tion to  dismiss,  upon  the  grounds  and  for  the  rea- 
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sons  that  we  have  heretofore  set  forth,  and  may  the 
record  further  show 

The  Court:    Motion  to  dismiss  the  action? 

Mr.  Griswold :  No,  dismiss  the  restraining  order, 
on  the  points  we  have  argued  and  those  points  only. 

Mr.  McCarthy:  May  we  at  this  time  have  the 
record  show  that  Local  3  joins  in  that  motion. 

Mr.  Griswold:  And  may  the  record  show  that 
the  other  [128]  defendants  join  in  the  motion,  which 
I  do  not  believe  is  covered  in  the  motion  that  was 
filed  to  dismiss  the  restraining  order,  that  was  made 
by  Mr.  McCarthy,  so  that  we  are  together  on  the 
various  points. 

The  Court:     So  understood. 

Mr.  Penfield:  May  it  please  the  Court,  I  would 
like  to  state  at  this  time,  so  far  as  general  counsel 
is  concerned,  in  respect  to  this  issue  of  the  Court's 
jurisdiction  to  grant  injunction  for  relief,  I  am  in 
accord  in  substance  with  what  covmsel  for  the  de- 
fendants have  said  in  that  regard.  It  is  our  posi- 
tion that  the  Board's  jurisdiction  is  exclusive,  inso- 
far as  injunctive  relief  is  concerned,  under  the 
Taft-Hartley  Act.  I  am  not  concerned  with  any 
other  aspects  of  the  case  at  this  time. 

Mr.  Haugh:  May  it  please  the  Court,  the  state- 
ment made  by  Mr.  Penfield  has  emphasized  the 
difficulty,  I  think,  that  is  confronting  us  here  today, 
in  that  we  have  heard  and  have  had  exponded  some 
very  excellent  law  upon  factual  situations  and  cases 
that  have  no  application  to  the  matter  now  before 
your  Honor.  Now  whether  or  not  the  Board  has 
exclusive  jurisdiction,  is  necessarily  dependent  upon. 
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■whether  or  not  the  Act  applies  to  the  operations  of 
the  parties  in  this  hearing,  and  that  is  the  question 
before  you.  They  are  pre-supposing  that  your 
Honor  is  going  to  decide  this  case  in  our  favor, 
apparently,  by  making  the  arguments  that  have 
been  made,  and  [129]  in  these  cases  where  injunc- 
tions have  been  denied,  you  will  note  that  each  of 
them  involved  a  labor  dispute  within  the  meaning 
of  the  Norris-LaGuardia  Act,  or  they  were  cases 
in  which  the  parties  were  seeking  relief  through 
the  stopping  of  unfair  labor  practices,  or  other 
matters  under  and  by  virtue  of  the  rights  granted 
in  the  Labor  Management  Relations  Act,  and  it  is 
our  position  that  until  your  Honor  has  decided  this 
case,  those  cases  are  not  in  point.  Now  it  is  entirely 
possible  that  in  the  future  we  may  become  involved 
in  a  labor  dispute  and  then  w^e  must  conduct  our- 
selves in  accordance  with  the  statutes  and  the  law 
that  has  been  presented  to  you  here  today,  but  until 
that  labor  dispute  exists,  they  do  not  apply. 

Now  we  take  the  position,  if  the  Court  please, 
that  we  are  attempting  in  this  action  to  have  your 
Honor  determine  the  application  of  this  law  before 
we  have  a  labor  dispute,  before  the  things  that  were 
concerned  in  these  other  cases  happened  to  us.  We 
do  not  want  a  labor  dispute  to  occur.  That  is  the 
reason  we  are  here.  We  want  your  judgment  and 
your  understanding  of  whether  or  not  this  law  ap- 
plies to  our  operations  and  the  relationships  be- 
tween these  parties,  so  that,  if  possible,  we  may 
avoid  a  future  labor  dispute  that  could  arise  under 
its    application    or   non-application.    We    want   to 
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know,  so  that  we  can  guide  ourselves  accordingly 
and  prevent  the  labor  dispute  about  which  they 
[130]  complain  in  their  arguments. 

That  same  thing  is  true  under  the  Nevada  law. 
It  may  be  that  we  will  have  to  have  a  lawsuit  to 
find  out  what  the  Nevada  law  means,  but  that  is 
tomorrow  or  the  next  day  or  some  place  down  the 
road.  It  may  be  that  we  will  have  to  have  a  lawsuit 
with  the  National  Labor  Relations  Board  to  find 
out  whether  they  can  say  that  in  those  cases  that 
have  laws  similar  to  the  statutes  of  Nevada,  they 
will  not  hold  elections,  but  that  is  another  case  and 
it  is  further  on  down  the  road,  if  at  all. 

My  reaction  to  what  has  occurred  here  today  in 
the  arguments  presented  is  that  we  have  vaulted 
completely  over  the  issue  before  you  and  you  have 
assumed  that  we  are  involved  in  cases  wherein  these 
parties  are  seeking  to  assert  some  right  under  this 
act.  We  are  not  doing  that.  We  want  to  know 
whether  or  not  it  does  apply.  Then,  if  it  does,  we 
can  assert  those  rights  in  the  proper  way.  If  it 
doesn't  apply,  where  is  the  application  of  the  Nor- 
ris-LaGuardia  act,  where  is  the  exclusive  jurisdic- 
tion of  the  Board?  There  isn't  any.  They  have 
jumped  clear  over  the  true  issue  before  you. 

Now  we  have  heard  a  great  deal  about  the  Norris- 
LaGruardia  Act,  and  I  think  it  would  be  well  to 
give  some  consideration  to  it.  First  of  all,  we  do 
not  think  there  is  a  labor  dispute,  we  do  not  think 
this  is  a  type  of  case  wherein  the  Norris-LaGuardia 
Act  applies  in  any  way,  because  [131]  we  are  ask- 
ing your  Honor  to  tell  us  simply  whether  or  not 
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a  federal  statute  applies  to  the  operations  as  set 
forth  in  this  petition.  That  is  all. 

Mr.  Griswold:  May  I  ask  through  the  Court  a 
question  of  counsel? 

The  Court:     Yes. 

Mr.  Griswold:  Why  have  we  got  a  restraining 
order  injunction  then?  Why  are  we  in  here  at  this 
time  discussing  it?  Why  slap  us  down  with  that 
kind  of  procedure? 

Mr.  Haugh:  I  will  be  glad  to  answer  counsel.  I 
have  been  wanting  to  do  that  ever  since  he  tirst 
made  that  remark  I  call  attention  to  the  last  page 
of  the  contract  attached  to  the  petition  as  Exhibit 

''This  agreement  shall  remain  in  effect  for 
a  period  from  May  24,  1947  to  and  including 
May  21,  1948  and  shall  continue  to  remain  in 
full  force  and  effect  thereafter,  except  as  to 
wages  and  hours,  which  may  be  subject  to 
change  or  modification  by  a  thirty  (30)  day 
notice  being  served  in  writing  by  either  party 
upon  the  other  party  for  a  desired  change  in 
this  Agreement." 

That  is  the  termination  clause  in  this  contract. 

Now  I  understand  there  have  been  negotiations, 
it  is  so  alleged  in  the  complaint  and  these  parties 
are  in  the  process  of  negotiations,  or  have  been 
and  the  question  has  arisen  [132]  between  them 
as  to  whether  or  not  the  Taft-Hartley  Act  applies 
to  their  operations  and  their  relationships.  There 
is  even  a  difference  of  opinion  among  the  unions. 
Some  say  it  does,  some  say  it  does  not.  The  em- 
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ployer  says  we  think  it  does  and  the  National  Labor 
Relations  Board,  through  Mr.  Denham,  says  'T 
don't  know."  That  is  the  problem  before  your 
Honor,  does  it  or  doesn't  it?  That  is  all  there  is 
to  it  and  there  being  no  labor  dispute,  it  being  a 
simple  request  for  declaratory  judgment  your 
Honor  has  the  inherent  right  regardless  of  any 
law  to  maintain  the  status  quo  while  you  decide 
that  question.  That  is  what  the  Lewis  case  says,  and 
I  think  it  is  sound  law.  I  think  it  is  good.  I  think 
you  should  have  the  right  and  by  the  way,  I  don't 
see  why  these  respondents  are  complaining.  They 
are  continuing  to  operate  as  they  have  for  the  past 
year,  they  are  still  working,  they  haven't  been  hurt 
according  to  counsel  representing  them,  there  isn't 
any  damage  being  done  to  them,  these  poor  ditch 
diggers  and  teamsters  driving  the  trucks — I  don't 
mean  teamsters.  They  are  one  union  that  agrees 
with  us.  But  they  have  not  been  hurt  in  any  way 
because  the  contractual  rights  contained  in  that  in- 
strument are  continuing.  Because  of  things  that 
have  happened  during  these  negotiations,  we  have 
alleged  that  it  was  expected  that  there  would  de- 
velop trouble  and  we  asked  your  Honor  to  issue  his 
order,  staying  the  proposition,  maintaining  it  as 
it  is  until  this  question  is  answered  that  is  before 
[133]  you,  whether  or  not  the  law  applies.  I  will 
tell  you  why  we  did  it  this  way.  We  were  hoping 
thereby  to  avoid  a  labor  dispute,  to  get  this  trouble- 
some question  answered  by  a  competent  authority 
before  we  became  embroiled  in  a  strike,  to  deter- 
mine whether  or  not  we  can  force  somebody  to  ac- 
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cept  it,  do  it  legally  or  othermse.  Now  that  is  our 
position.  As  I  say,  I  think  it  is  fundamental  within 
the  right  of  this  court,  to  protect  the  status  quo 
under  this  contract.  We  are  not  seeking  to  enforce 
it.  We  are  not  seeking  to  change  its  terms.  We  are 
not  asking  for  relief  under  the  Labor  Management 
Relations  Act.  We  are  not  charging  any  unfair 
labor  practices.  We  may  later  in  some  other  pro- 
ceeding, either  before  the  Board  or  before  some 
court,  but  that  is  not  the  charge  here.  We  are  not 
asking  that  now.  All  we  want  your  Honor  to  do  is 
to  tell  us  whether  or  not  this  law  applies  to  our 
operations,  and  during  the  time  it  takes  you  to 
give  it  consideration,  you  maintain  the  existing  re- 
lationship between  us  by  issuance  of  the  temporary 
injunction. 

Mr.  Brown:  Your  Honor,  this  morning  I  ne- 
glected to  give  you  the  United  States  citation  of 
this  Columbia  River  Packers  case.  It  is  cited  in 
Vol.  315,  U.  S.  Reports  and  it  commences  at  page 
143. 

Now  if  the  Court  would  bear  with  me  just  one 
moment.  This  is  an  action  decided  in  1942,  which 
I  think  suggests  that  there  are  distinctions  where 
the  jurisdiction  of  this  [134]  court,  even  in  certain 
cases  which  on  their  face  may  appear  to  be,  at  first 
blush,  labor  disputes  and  they  said  the  Norris- 
LaGuardia  Act  does  not  prohibit  injunctive  power, 
and  if  the  Court  will  bear  with  me  just  one  mo- 
ment— this  is  rather  interesting.  Mr.  Justice  Black 
wrote  the  opinion  of  the  court:  (Reads — 315  U.S. — 
*'*    *    *    The    jurisdictional    requirements    of    the 


Bldg.  d  Constr.  Trades  Council  of  Tteno,  et  al.       131 

Act.").  And  I  might  say  what  those  are  under  the 
Norris-LaGuardia  Act.  They  are  those  specific  find- 
ings of  fact  enumerated  in  Section  107,  which  Mr. 
Griswold  has  so  ably  brought  to  the  Court's  atten- 
tion. In  other  words,  the  Norris-LaGuardia  Act, 
Section  107  Title  29,  even  in  labor  disputes  it  does 
not  i3revent  the  Court  from  hearing  testimony,  going 
ahead  after  proper  findings  of  fact,  that  certain 
things  exist  under  107(a),  (b),  (d)  and  (e),  but  in 
this  case  Justice  Black  says:  (Reads:  "The  juris- 
dictional requirements  *  *  *  to  issue  the  injunction 
sought.").  Now  then  it  is  pointed  out  that:  (Reads: 
"Respondents  *  *  *"). 

Now  I  appreciate  the  fact,  may  it  please  the 
Court,  in  anticipating  the  question  of  counsel  that 
is  it  not  a  true  fact  that  the  facts  in  the  case  at 
bar  are  entirely  different  than  those  in  this  case. 
Certainly  they  are,  in  this  resj^ect.  Our  people  are 
not  independent  contractors,  but  may  I  respect- 
fully suggest  to  your  Honor  the  point  that  we  make 
by  this  case  is  this — that  it  is  not  the  only  case  in 
which  employers  and  their  employees  are  parties  to 
an  action  in  a  federal  court  that  gives  rise  to  [135] 
the  application  of  the  Norris-LaGuardia  Act,  and 
I  respectfully  submit  to  your  Honor,  as  Mr.  Haugh 
has  indicated,  the  only  dispute  in  this  case  is  this, 
does  the  federal  act  apply  to  this  particular  indus- 
try under  the  contract.  Exhibit  "A,"  or  does  it  not. 
Now  there  is,  we  submit,  no  controversy  there  con- 
cerning the  terms  or  conditions  of  employment  or 
concerning  the  association  of  persons  seeking  to  ar- 
range terms  or  conditions  of  employment.  We  do 
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not  contend  that  these  people  are  not  representa- 
tives of  the  union;  we  do  not  contend  that  they 
have  refused  to  bargain;  we  have  not  contended 
that  there  is  any  dispute  at  all;  and  may  I  respect- 
fully suggest  that  there  is  one  thing  that  a  very 
sound  lawyer  told  me  not  long  ago,  in  reference  to 
a  problem  of  research  on  the  tax  law.  I  had  been 
reading  a  lot  of  decisions  and  every  decision  had 
different  facts  and  every  case  had  apparently  dif- 
ferent findings  in  the  field  of  taxation  and  different 
wording,  and  he  said,  ''The  trouble  is  with  you, 
Brown,  if  you  desire  to  find  the  answer  to  a  prob- 
lem on  income  tax,  go  to  the  Internal  Revenue  Act. 
The  act  is  a  provision  of  Congress  which  prescribes 
the  rights  and  liabilities  of  the  people  involved  in 
controversy."  Following  that,  what  seems  to  me 
to  be  a  pretty  sound  bit  of  research,  may  I  invite 
the  Court's  attention  to  Title  29  the  Norris-La- 
Guardia  Act,  Section  113(c)  because  the  Norris- 
LaGuardia  Act  says  this,  that  under  certain  cir- 
cumstances an  injunction  can  be  made  and  entered 
by  the  federal  district  court,  [136]  even  in  labor 
disputed,  provided  certain  findings  of  fact  are 
made,  and  then  it  says  initially  that  the  district 
court  may  not  have  jurisdiction  to  issue  these  re- 
straining orders  and  preliminary  injunctions  in 
cases  growing  out  of  or  involving  labor  disputes  as 
defined  in  Sections  101  to  115;  so,  therefore,  it 
would  seem  to  me,  may  it  please  the  Court,  that  the 
language  of  Section  113(c)  of  the  Norris-LaGuardia 
Act,  which  is  found  on  page  83  of  Title  29,  num- 
bered 1  to  200  that  there  is  the  key,  whether  or  not 
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your  Honor  has  a  right  to  proceed  at  this  time  to 
take  testimony  on  the  question  of  the  preliminary 
injunction  pendente  lite.  This  statute  says  'Hhe 
term  labor  dispute  includes  any  controversy."  Now 
we  contend  the  matter  before  your  Honor  is  a  con- 
troversy. We  contend  it  is  an  actual  controversy, 
which  is  subject  to  be  resolved  under  the  declara- 
tory statute,  but  these  peculiar  kind  of  contro- 
versies which  limit  the  jurisdiction  of  your  Honor 
concern  the  conditions  of  employment  or  concern 
the  association  or  representation  of  persons  in  ne- 
gotiating, fixing,  maintaining,  changing  or  seeking 
to  arrange  terms  or  conditions  of  employment,  re- 
gardless of  whether  or  not  the  disputants  stand  in 
the  proximate  relation  of  employer  and  employee. 
This  is  the  particular  question  before  your  Honor 
— Query:  Does,  by  reason  of  the  interstate  allega- 
tions of  our  complaint,  bring  our  people  within 
the  terms  and  boundaries  of  the  Taft-Hartley  Act? 
Is  it  one  of  those  disputes  which  concern  the  terms 
or  conditions  of  emplojnuent  ?  [137]  It  does  not,  be- 
cause if  the  act  applies,  may  it  please  the  Court, 
Congress  has  prescribed  the  terms  and  conditions 
of  employment  in  this  industry.  If  it  does  not, 
under  the  facts,  the  commerce  facts,  as  alleged  and 
sought  to  be  proven,  if  under  those  facts  the  Taft- 
Hartley  bill  does  not  apply,  then  the  conditions  of 
employment  or  the  terms  of  employment  will  be 
determined  by  statute  later  or  after  negotiation  and 
bargaining  between  the  respective  parties. 

Does  the  controversy  concern  the  association  or 
representation    of   persons    in   negotiating,   fixing. 
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maintaining,  changing  or  seeking  to  arrange  the 
terms  or  conditions  of  employment?  We  respect- 
fully suggest,  your  Honor,  it  does  not.  If  this  Court 
finds,  upon  a  hearing  of  the  merits  of  this  case, 
ultimately  that  the  Taft-Hartley  bill  applies  to  the 
operation  in  all  phases  of  this  particular  industry, 
by  reason  of  it  being  engaged  in  interstate  com- 
merce as  defined  by  Congress  and  federal  statute 
and  by  Section  41(8),  Title  28  then  it  simply  means 
that  any  further  controversy  concerning  terms  or 
conditions  of  employment,  concerning  the  associa- 
tion or  representation  of  persons  in  negotiating, 
fixing,  maintaining,  changing  or  seeking  to  arrange 
terms  or  conditions  of  employment,  will  proceed 
as  provided  by  an  application  of  the  Taft-Hartley 
bill  and  when  and  if,  upon  the  happening  of  those 
conditions  prescribed  in  the  Taft-Hartley  bill  cer- 
tain controversies  arise  which  require  petitions  to 
the  National  Labor  [138]  Relations  Board,  or  other 
procedure  or  complaints,  then,  and  then  only,  will 
the  controversy  resolve  itself  down  into  one  con- 
cerning the  terms  or  conditions  of  employment. 
Now  if  that  be  true,  may  it  please  the  Court,  we 
are  simply  asking  your  Honor  this:  we  are  asking 
you  whether,  by  reason  of  the  facts,  resolving  this 
thing  into  an  interstate  commerce  operation,  the 
Taft-Hartley  bill  applies.  Now  that  is  the  only  con- 
troversy— does  a  certain  federal  act  apply? 

The  Court:    Does  a  federal  act  apply  to  each  of 
the  multitude  of  labor  unions? 

Mr.  Brown:     No,  your  Honor,  our  query  is,  does 
it  apply  to  this  industry,  which  we  allege  in  our 
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complaint   has   operated  under  a   contract   for  at 
least  one  year,  that  is  in  the  complaint,  where  all 
of  them  agree  to  the  same  conditions  under  that 
contract,  except  small  modifications  that  may  affect 
some   particular   craft.    Traditionally,   historically, 
and  right  on  the  21st  day  when  this  complaint  was 
filed,  there  was  in  effect  a  contract  which  was  pred- 
icated upon  the  appliance  of  the  old  National  Labor 
Relations  Act.  The  employers  recognized  the  various 
respective  unions  as  the  properly  certified  bargain- 
ing  units   and   agents   and   representatives.    They 
rest  upon  the  agreement.  Now  these  people  hope  to 
bargain  for  either  an  extension  of  this  present  Ex- 
hibit ''A,"  a  different  one,  or  a  refusal  of  it  or  a 
refusal  under  a  modified  proposition  and  they  are 
simply  stymied  because  some  of  [139]  the  folks  in 
the  Trades  Council,  which  is  the  bargaining  agent, 
as  far  as  the  master  agreement  is  concerned,  for 
virtually  all  of  these  unions,  they  say  in  their  letter 
of  May  18th,  ^'Gentlemen,  we  feel  that  we  can  take 
the  position  that  the   Taft-Hartley  Act  does  not 
apply."  The  employers  come  over  here  and  they  say, 
*'Now,  gentlemen,  there  is  no  controversy  concern- 
ing terms  or  conditions  of  employment,  but  we  feel 
that  the  Taft-Hartley  Act  does  apply  and  if  it  does 
apply,  we  must,  when  we  do  sit  down  to  the  table 
to  negotiate  and  bargain  with  you  concerning  any 
dispute,  we  have  got  to  do  it  according  to  those 
rules."  Now  we  contend  this,  if  our  people,  as  a 
collective  group,  constituting  an  industry,  is  fomid 
by  this  court  to  be  engaged  in  interstate  commerce, 
so  as  to  fall  under  the  provisions  of  the  Taft-Hart- 
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ley  bill,  then  I  say  the  court  has  passed  on  the 
merits  of  the  major  issue  before  this  court,  but  if 
the  court  simply  assumes,  from  the  allegations  of 
this  petition  at  the  present  time  that  the  Norris- 
LaGuardia  and  Clayton  Act  applies,  because  we 
are  in  interstate  commerce,  then  by  the  same  token 
certainly  the  Taft-Hartley  bill  likewise  applies. 

We  take  this  position — we  take  the  position,  first, 
that  under  113(c),  this  does  not  constitute  a  labor 
dispute,  hence  there  are  no  restrictions  placed  by 
the  Norris-LaGuardia  Act  on  the  jurisdiction  of 
this  court ;  secondly,  assmning  that  it  is  a  labor  dis- 
pute, still  we  have  not  only  the  burden,  [140]  but 
we  have  the  right,  to  proceed  at  this  time  to  pre- 
sent our  testimony,  so  that  your  Honor  can  deter-  I 
mine  whether  the  court,  from  the  evidence,  is  just- 
ified in  finding  the  prerequisites  under  Section  107, 
for  the  issuance  of  a  preliminary  injunction  from 
this  date  on  under  the  Norris-LaGuardia  Act,  but 
more  fundamentally  and  more  essentially,  your 
Honor,  let  us  realize  the  position,  outside  of  the 
motions  which  were  filed  and  served.  We  are  in  a 
position  where  simply  perhaps  from  the  allegations 
of  our  petition,  which  contain  some  allegations  of 
interstate  commerce,  we  are  assuming  that  your 
Honor  must  infer  and  conclude,  as  a  fact  and  as 
proven  on  behalf  of  the  respondents,  first,  that  in- 
terstate commerce  does  exist  in  the  operation  of  this 
industry,  because  if  it  did  not,  no  federal  act  would 
be  applicable,  the  Taft-Hartley  Act,  the  Clayton 
Act  nor  the  Norris-LaGuardia  Act.  Secondly,  it  is 
assuming  that  there  is  a  labor  dispute  which  the 
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court  must  find  as  a  matter  of  fact  from  what  ?  The 
argument  of  counsel.  They  have  not  presented  any 
facts.  They  are  assuming  certain  things  what  your 
Honor  has  got  to  find,  and  going  back  to  this  Lewis 
case,  the  court  said  in  the  Lewis  case  essentially 
this,  that  the  court  had  a  right  to  maintain  the 
status  quo  until  it  had  an  opportunity  to  hear  argu- 
ment and  receive  the  presentation  of  facts  to  deter- 
mine even  if  there  was  a  labor  dispute  within  the 
definition  of  the  Norris-LaGuardia  Act.  And  we 
contend  for  those  reasons,  may  it  please  the  Court, 
that  [141]  that  the  court  is  in  no  better  postion 
of  being  enlightened  at  this  very  moment  than  you 
were  at  the  time  the  ex  parte  application  was  pre- 
sented. 

Upon  those  grounds  and  for  those  reasons  we  re- 
spectfully suggest  that  the  Norris-LaGuardia  Act 
does  not  perclude  the  court  proceeding  with  the 
hearing  of  testimony. 

In  respect  to  this  declaratory  judgment,  the 
Louisiana  case  which  I  suggested  to  your  Honor 
this  morning  by  the  Supreme  Court  of  the  United 
States,  is  the  Etna  Life  Insurance  Company  vs. 
Haw^orth,  300  U.  S.  Reports,  and  commences  at 
page  227.  Now  this  particular  case,  according  to  the 
article  of  the  Bar  Association,  is  the  first  case  un- 
der the  declaratory  judgment  act.  Title  28,  Section 
400,  of  1934  which  really,  by  the  decision  of  the 
Supreme  Court,  as  to  their  uses,  places  any  life  or 
light  into  the  declaratory  judgment  statute.  Since 
that  time  the  courts  have  held  this,  they  have  held 
this  thing  is  purely  a  procedure  remedy,  as  Mr. 
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Griswold  suggested.  It  does  not  confer  jurisdiction 
where  jurisdiction  does  not  exist.  We  do  not  have 
to  show  an  irreparable  injury,  we  do  not  have  to 
show  the  absence  of  any  other  remedy,  adequate  or 
inadequate,  in  law  or  in  equity,  to  invoke  this  par- 
ticular business.  Now  counsel  contends  that  that 
wasn't  an  actual  controversy.  He  contends  further 
that  we  are  merely  asking  this  court  for  an  advisory 
opinion.  Now  we  appreciate  the  fact  that  unless  the 
controversy  is  actual,  unless  there  [142]  was  advis- 
ory purpose  and  unless  it  was  ripe  for  decision, 
then,  of  course,  we  have  no  right  to  ask  this  court, 
or  any  other  court,  for  an  advisory  opinion. 

In  this  particular  case  there  had  been  a  failure 
to  pay  premiums  on  life  insurance  and  it  involved 
the  maintenance  of  reserves  of  some  20  thousand 
dollars.  There  was  a  provision  in  the  life  insurance 
policy  which  says  when  the  policy  holder  became 
disabled  that  then  further  premiums  would  be 
waived.  As  long  as  the  disabled  policy  holder  would 
live,  his  rights  with  the  Etna  people  would  be  pre- 
served. Now  under  the  insurance  laws  it  became 
essential  for  the  Etna  Life  Insurance  Company  to 
maintain  reserves  against  those  policies,  although 
the  company,  in  full  faith,  believed  that  the  man's 
permanent  disability  was  not  actual  and  in  accord- 
ance with  the  provisions  of  the  policy.  Now  they 
had  the  choice,  the  Etna  Life  Insurance  Company 
could  have  set  up  their  reserves  for  a  period  of  five, 
ten,  twenty  or  thirty  years,  as  long  as  Mr.  Haworth 
would  live,  and  then  when  he  died  they  could  deny 
liability,  and  then  in  addition  to  that,  they  would 
have  faced  a  suit  of  the  widow  to  determine  whether 
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or  not  they  were  liable.  They  did  not  choose  to  do 
that.  They  said,  ''Here  is  an  actual  controversy. 
AYe  are  not  asking  for  judgment,  we  are  simply 
asking  the  federal  court  to  determine,  under  the 
declaratory  judgment  act,  whether  or  not  there  is 
any  liability,"  so  then,  of  course,  that  matter  came 
up  to  [143]  the  Supreme  Court  and  the  opinion 
was  written  by  Chief  Justice  Hughes  and  in  the 
opinion  the  Court  said:  (Reads:  "The  complaint 
asked  for  a  decree  *  *  *".)  Then  he  points  out  on 
page  240:  (Reads:  "The  word  'actual'  *  *  *".) 
Dropping  down  to   the  last  paragraph:    (Reads.) 

As  a  matter  of  fact,  one  federal  court  has  held 
just  that  very  thing.  That  point  was  raised  in  the 
case  of  Adams  vs.  N.  Y.  C.  &  St.  L.  R.  R.  Co., 
Circuit  Court  of  Appeals,  Indiana,  1941,  121  Fed. 
(2),  808.  There  railroad  employees  could  maintain 
an  action  for  declaratory  judgment  defining  their 
seniority  rights,  regardless  of  remedy  available  to 
the  employees  before  the  administrative  tribunal, 
as  provided  by  section  151,  etc.  The  point,  there- 
fore, is  this.  We  can  not  bargain.  This  thing  is 
going  to  result  in  irreparable  injury.  There  is  no 
labor  dispute,  and  unless  this  coiirt  assumes  juris- 
diction and  retains  the  status  quo  until  he  can  de- 
fine whether  the  federal  act  applies  or  not,  then,  of 
course,  there  will  arise  injury  and  the  whole  pur- 
pose of  your  declaratory  judgment  statute  as  a 
remedy  will  be  defeated.  Formerly,  before  1934, 
the  Supreme  Court  of  the  United  States  said 
neither  in  equity  nor  in  law  these  courts  can  not 
give  a  judgment  of  any  kind  unless  a  wrong  or 
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breach  had  occurred.  The  very  fact  that  Congress 
provided  a  statute,  a  remedy,  was  to  prevent  the 
arising  of  a  labor  dispute  over  whether  or  not  this 
book  of  rules  applies,  or  this,  and  we  are  pre- 
pared, at  [144]  the  Court's  convenience  and  ruling 
to  proceed  with  our  factual  burden. 

The  Court:  I  am  ready  at  this  time  to  rule  on 
the  question  of  the  motion  you  made  this  morning, 
Mr.  Brown. 

At  the  begimiing  of  the  session  this  morning,  Mr. 
Brown,  on  behalf  of  the  petitioner,  moved  the 
Court  for  a  preliminary  injunction  to  preserve  the 
status  quo  and  that  is  a  matter  that  we  have  dis- 
cussed and  considered  throughout  the  day.  Now,  on 
the  21st  of  May  the  Court  made  its  order  to  show 
cause  and  issued  temporary  restraining  order.  The 
order  to  show  cause  required  that  the  respondents 
appear  before  the  Court  and  show  cause  why  pre- 
liminary injunction,  to  the  same  effect  as  the  re- 
straining order,  should  not  be  issued,  on  the  28th 
day  of  May,  1948,  at  10:00  o'clock.  At  the  time  the 
application  w^as  made  for  the  temporary  restrain- 
ing order,  the  Court's  attention  was  called  to  the 
case  of  United  Mine  Workers  of  America,  330 
U.  S.,  258  and  in  the  course  of  its  opinion  the 
Supreme  Court  of  the  United  States  in  that  case 
stated : 

^'In  the  case  before  us  the  district  court  had 
the  power  to  preserve  existing  conditions  while 
it  was  determining  its  own  authority  to  grant 
injunctive  relief." 
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In  that  case  the  defendants  determined  the  law 
for  themselves  and  did  not  heed  the  injunction  of 
the  district  [145]  court  or  the  restraining  order  of 
the  district  court  and  violated  it  and  they  were 
held  in  contempt. 

Now  I  feel  that  this  is  the  same  situation  we  have 
here.  If  this  order  that  was  made  May  21st  had 
been  violated  by  any  of  the  persons  to  whom  it  was 
directed,  I  wouldn't  hesitate  to  act.  I  wouldn't  hesi- 
tate to  punish  for  contempt  any  person  or  persons 
or  organization  who  violated  that  restraining  order, 
under  authority  of  the  United  States  vs.  United 
Mine  Workers,  on  the  theory  that  this  court,  and 
any  other  court,  has  a  right  to  hold  matters  in 
status  quo  until  the  Court  has  opportunity  to  de- 
cide the  questions  involved,  questions  of  law,  and 
that  was  the  purpose  I  had  in  issuing  the  prelimin- 
ary order,  temporary  restraining  order,  in  this 
case. 

Now  we  have  had  an  opportunity  to  hear  from 
counsel  on  questions  of  law  concerning  the  issuance 
of  temporary  restraining  order  or  preliminary  in- 
junction. I  can't  understand  how  it  could  be  said 
there  is  no  labor  dispute  involved  here.  I  think 
counsel  has  stated  that  the  purpose  of  this  is  to 
prevent  labor  dispute  from  arising,  or  series  of 
labor  disputes  from  arising,  so  then  we  are,  of 
course,  interested,  involved  here,  in  consideration 
of  labor  disputes,  not  existing  now,  but  contem- 
plated in  the  future.  Before  the  so-called  Taft-Hart- 
ley law  was  enacted,  and  which  is  merely  an  amend- 
ment  of   the   National   Labor   Relations   law,   the 
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[146]  National  Labor  Relations  law  was  in  general 
the  same  kind  and  class  of  legislation  as  the  Taft- 
Hartley  law,  and  when  complaints  were  made  be- 
fore the  National  Labor  Relations  Board,  the  em- 
ployers complained  of  frequently  questioned  the 
jurisdiction  of  the  National  Labor  Relations  Board. 
Many  cases  are  shown  in  the  annotation  to  the  dif- 
ferent sections,  having  to  do  with  the  law  before 
the  enactment  of  the  Taft-Hartley  law,  that  the  de- 
fendants or  respondents,  as  they  might  have  been 
called  raised  the  question  of  the  jurisdiction  of  the 
National  Labor  Relations  Board,  claiming  that  they 
were  not  involved  in  interstate  commerce  or  their 
activities  did  not  affect  interstate  commerce.  One 
of  those  cases  is  the  National  Labor  Relations 
Board  vs.  Van  de  Camp  Packers  in  the  Ninth  Cir- 
cuit, 152  Federal  Reporter,  Second  Series.  This  is 
in  the  circuit  court  of  the  Ninth  Circuit.  The  Board 
petitions  for  the  enforcement  of  its  order.  The  com- 
pany contends  first  that  the  National  Labor  Rela- 
tions act  is  not  applicable,  since  it  is  not  engaged 
in  interstate  commerce.  It  was  decided  there  that 
that  particular  case  was  without  merit. 

Now  suppose  some  controversy  does  arise  here. 
"What  is  there  to  prevent  the  petitioner  from  filing 
a  complaint  with  the  National  Labor  Relations 
Board,  complaining  about  some  alleged  unfair  la- 
bor practice  of  one  of  these  unions,  or  of  a  group 
of  these  unions'?  Then  the  union  or  miions  involved 
[147]  could  raise  before  the  National  Labor  Rela- 
tions Board  the  question  of  whether  or  not  it  was 
involved  in  interstate  commerce,  or  whether  its  act- 


Blclg.  &  Constr.  Trades  Council  of  Reno,  et  al.       143 

ivities  affected  interstate  commerce.  Then  the  Na- 
tional Labor  Relations  Board  could  determine 
whether  or  not  it  had  jurisdiction  of  the  case  and 
the  party  dissatisfied  could  take  the  matter  to  the 
Circuit  Court  of  Appeals. 

Cases  of  jurisdiction  of  the  National  Labor  Rela- 
tions Board  have,  I  think,  in  the  past  always  been 
cases  first  to  the  Board  and  then  afterwards  car- 
ried into  the  courts.  I  feel  that  whatever  restric- 
tions placed  upon  the  courts  by  the  Norris-La- 
Guardia  bill  still  exist,  unless  we  can  find  that  they 
have  been  lifted  by  the  present  act,  the  Taft-Hart- 
ley Act,  so  we  have  to  look  to  that  Act  to  see  what 
the  power  of  this  court  is  in  regard  to  the  issuance 
of  restraining  orders  and  the  exercise  of  the  injunc- 
tive power  of  the  court. 

This  action  is  brought  under  the  declaratory 
judgment  statute.  Now  if  the  court  couldn't,  under 
the  same  set  of  facts  as  appeared  in  this  complaint, 
issue  an  injunction  in  an  action  for  damages,  or  an 
action  for  any  other  kind  of  relief,  it  couldn't  issue 
an  injunction  in  a  declaratory  judgment  action. 
Petitioner  may  or  may  not  be  entitled  to  maintain 
an  action  to  determine  whether  or  not  any  or  all  of 
these  labor  organizations  are  subject  to  the  Taft- 
Hartley  Act.  Whether  such  an  action  can  be  main- 
tained is  not  [148]  now  before  the  court.  The  only 
question  before  the  Court  is  whether  or  not  this  pre- 
liminary restraining  order  should  be  continued  or 
whether  a  temporary  restraining  order  or  prelim- 
inary injunction  should  be  issued  pendente  lite,  and 
that  is  the  only  point  I  am  attempting  to  decide. 


144      California  Association  of  Employers  vs. 

Here  is  the  holding  of  this  court:  That  this 
court  is  without  power  to  continue  the  present  re- 
straining order  in  effect  and  it  is  without  power  to 
issue,  as  prayed  for,  restraining  order  or  prelimin- 
ary injunction  pendente  lite,  without  prejudice  at 
all  to  any  other  proceeding  in  this  case,  and  that 
is  the  order  of  the  court.  [149] 

State  of  Nevada,  County  of  Ormsby — ss. 

I,  Marie  D.  Mclntyre,  the  duly  appointed  official 
court  reporter  in  the  United  States  District  Court, 
in  and  for  the  District  of  Nevada,  do  hereby  cert- 
ify: That  I  was  present  and  took  verbatim  short- 
hand notes  of  the  proceedings  had  in  the  case  en- 
titled, California  Association  of  Employers  vs. 
Building  and  Construction  Trades  Council  of  Reno, 
Nevada,  etc.,  No.  700,  at  the  hearing  on  Order  to 
Show  Cause,  held  at  Carson  City,  Nevada,  on  the 
28th  day  of  May,  1948,  and  that  the  foregoing  pages 
numbered  1  to  99  inclusive,  comprise  a  full,  true, 
and  correct  transcript  of  my  said  shorthand  notes,  ' 
to  the  best  of  my  knowledge  and  ability. 

Dated  at  Carson  City,  Nevada,  June  2,  1948. 

/s/  MARIE  D.  McINTYRE, 
Official  Reporter. 

[Endorsed]  :    Filed  June  2,  1948.  [150] 
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[Title  of  District  Court  and  Cause.] 

MOTION  TO  DISMISS 

Comes  now  the  defendants  above  named,  with, 
the  exception  of  Defendant  Local  Union  of  Operat- 
ing Engineers,  No.  3,  all  represented  by  their  coun- 
sel, Morley  Griswold  and  George  L.  Vargas,  Esqs., 
and  appearing  especially  for  the  purpose  of  this 
Motion  to  Dismiss,  and  move  the  Court  as  follows, 
to  wit: 

I. 

To  dismiss  the  complaint  filed  herein  upon  the 
grounds  that  the  said  complaint  fails  to  state  a 
cause  of  action  upon  which  relief  can  be  granted. 

II. 

To  vacate  and  dismiss  the  complaint  filed  herein 
upon  the  ground  that  the  Court  lacked  jurisdiction 
in  that  the  complaint  [151]  fails  to  state  a  cause  of 
action  against  said  defendants,  or  any  of  them, 
upon  which  relief  can  be  granted. 

III. 

To  vacate,  or  in  lieu  thereof,  quash  the  summons 
on  the  ground  that  the  Court  lacked  jurisdiction. 

IV. 

To  dismiss  the  complaint  and  quash  the  summons 
on  the  ground  that  the  Court  lacked  jurisdiction 
of  the  subject  matter  of  the  action  by  reason  of  the 
Norris-LaGruardia  Anti-Injunction  Act,  47  Stats. 
70,  29  U.  S.  C.  A.,  Sees.  101-115. 
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V. 

To  quash  the  summons  and  dismiss  the  complaint 
upon  the  ground  that  the  Court  lacked  jurisdiction 
to  grant  the  relief  sought  by  reason  of  the  Norris- 
LaGuardia  Anti-Injunction  Act  above  stated. 

VI. 

To  quash  the  summons  and  dismiss  the  complaint 
upon  the  ground  that  the  Court  lacks  jurisdiction 
in  that  the  subject  matter  is  solely  within  the  juris- 
diction of  the  National  Labor  Relations  Board, 
Labor  Management  Relations  Act  of  1947,  61  Stats. 
136,  29  LT.S.C.A.  141  et  seq. 

VII. 

To  vacate,  or  in  lieu  thereof,  quash  the  summons 
and  dismiss  the  complaint  upon  the  ground  that 
the  relief  prayed  for  is  contrary  to  and  in  violation 
of  the  Fifth  and  Fourteenth  Amendments  to  the 
Constitution  of  the  United  States. 

VIII. 

To  vacate  and  dismiss  the  complaint  filed  herein 
upon  the  ground  that  it  appears  on  the  face  of  the 
complaint  that  the  plaintiffs  are  not  proper  parties 
plaintiff  in  the  said  action  and  have  no  capacitj^ 
to  sue.  [152] 

IX. 

To  vacate  and  dismiss  the  complaint  filed  herein 
upon  the  ground  that  the  defendants  are  not  proper 
parties  defendant  in  the  said  action. 

X. 

To  quash  the  summons  and  dismiss  the  complaint 
upon  the  ground  that  the  subject  matter  and  relief 
prayed  for  are  not  within  the  provisions  of  the 
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Declaratory  Relief  Act,  March  3,  1911,  c.  231,  Sec- 
tion 274  d.  as  added  June  14,  1934,  c.  512,  48  Stats. 
955  as  amended  August  30,  1935,  c.  829,  section  405, 
49  Stats.  1027,  28  U.S.C.A.  400. 

/s/  MORLEY  GRISWOLD, 
/s/  aEORGE  L.  VARGAS, 

Attorneys  for  above  named 
Defendants. 

Service  of  the  foregoing  Motion  to  Dismiss,  by  de- 
livery of  a  copy  thereof,  is  hereby  admitted  this  4th 
day  of  June,  1948. 

BROWN  &  WELLS, 
Attorneys  for  Plaintiff. 

[Endorsed] :     Filed  June  7,  1948.  [153] 
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MOTION  TO  DISMISS 

Defendant,  Operating  Engineers  Local  Union  No. 
3  of  the  Internation  Union  of  Operating  Engineers, 
appearing  specially,  moves  the  Court  as  follows: 

1.  To  vacate  or  in  lieu  thereof  quash  the  sum- 
mons and  dismiss  the  Complaint  upon  the  ground 
that  the  Court  lacked  jurisdiction  in  that  the  Com- 
plaint fails  to  state  a  claim  against  said  defendant 
upon  which  relief  can  be  granted. 

2.  To  vacate  or  in  lieu  thereof  to  quash  the  Sum- 
mons and  dismiss  the  Complaint  upon  the  ground 
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that  the  Court  lacks  jurisdiction  in  that  the  subject 
matter  is  solely  within  the  jurisdiction  of  the  Na- 
tional Labor  Relations  Board,  Labor  Management 
Relations  Act  of  1947,  June  23, 1947,  c.  120  61  Stats. 
136,  29  U.  S.  C.  A.  141  et  seq.  [154] 

3.  To  vacate  or  in  lieu  thereof  quash  the  Sum- 
mons and  dismiss  the  Complaint  upon  the  ground 
that  the  relief  prayed  for  is  contrary  to  and  in  vio- 
lation of  the  5th  and  14th  Amendments  to  the  Con- 
stitution of  the  United  States. 

4.  To  vacate  or  in  lieu  thereof  quash  the  Sum- 
mons and  dismiss  the  Complaint  upon  the  ground 
that  the  subject  matter  and  relief  prayed  for  is  not 
within  the  provisions  of  the  Declaratory  Relief 
Act.  March  3,  1911  c.  231,  Section  274  d.  as  added 
June  14,  1934,  c.  512,  48  Stats.  955  as  amended  Au- 
gust 30,  1935,  c.  829,  Section  405,  49  Stats.  1027, 
28  U.  S.  C.  A.  400. 

5.  To  vacate  or  in  lieu  thereof  quash  the  Sum- 
mons and  dismiss  the  Complaint  on  the  ground  that 
the  Court  lacked  jurisdiction  of  the  subject  matter 
of  the  action  by  reason  of  the  Norris-LaGuardia 
Anti-Injunction  Act,  Act  of  March  23,  1932,  c.  90, 
47  Stats.  70,  29  U.  S.  C.  A.,  Sees.  101-115. 

6.  To  vacate  or  in  lieu  thereof  quash  the  Sum- 
mons and  dismiss  the  Complaint  upon  the  ground 
that  the  Court  lacked  jurisdiction  to  grant  the  re- 
lief   sought    by   reason    of    the    Norris-LaGuardia 
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Anti-Injunction  Act,  Act  of  March  23,  1932,  192, 
c.  90,  47  Stats.  70,  29  U.  S.  C.  A.,  Sees.  101-115. 

Dated:  May  31,  1948. 

/s/  P.  H.  McCarthy,  jr.. 

Attorney  for  Defendant,  Operating  Engineers  Local 
No.  3  of  the  International  Union  of  Operating 
Engineers. 

Service  of  the  foregoing  Motion  to  Dismiss,  by 
delivery  of  a  copy  thereof,  is  hereby  admitted  this 
4th  day  of  June,  1948. 

BROWN  &  WELLS. 

[Endorsed] :  Filed  June  7,  1948.  [155] 
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MOTION  OF  THE  NATIONAL  LABOR 

RELATIONS  BOARD  AND  LEAVE 

TO  INTERVENE 

Comes  now  the  National  Labor  Relations  Board 
and,  under  Rule  24  of  the  Rules  of  Civil  Procedure 
for  the  District  Courts  of  the  United  States,  moves 
for  leave  to  intervene  in  the  above  styled  cause  in 
order  to  protect  its  interest  in  the  existing  con- 
troversy. 

1.  The  plaintiff  herein  relies  for  ground  of  re- 
lief upon  certain  provisions  of  the  National  La- 
bor Relations  Act,  as  amended  (61  Stat.  136,  29 
U.S.C.A.,  Supp.  1947,  Sees.  141,  et  seq.),  which 
Act  is  administered  by  the  National  Labor  Rela- 


150      California  Association  of  Employers  vs. 

tions  Board,  an  agency  of  the  United  States  of 
America.  The  gravamen  of  plaintiff's  complaint  is 
that  the  collective  bargaining  agreement  between 
pjlaintilf  and  defendants  is  subject  to  the  provisions 
of  the  amended  National  Labor  Relations  Act,  and 
that  defendants  are  engaged  in,  or  threaten  to  en- 
gage in,  certain  conduct  which  constitutes  unfair 
labor  practices  under  Section  8  (b)  (2)  and  (3)  of 
that  Act.  Plaintiff  therefore  requests  that  this 
Court  should  temporarily  enjoin  the  commission 
of  such  alleged  unfair  labor  practices,  and  should 
issue  a  declaratory  judgment  as  to  whether  the 
contract  between  the  parties  is  subject  to  the 
amended  National  Labor  Relations  Act.  [156] 

2.  It  is  of  vital  importance  to  the  National  Labor 
Relations  Board  that  its  interest  be  adequately 
represented,  and  that  the  issues  raised  herein  be 
pi'operly  determined.  It  is  the  Board's  position 
that,  under  the  amended  National  Labor  Relations 
Act,  the  Board  is  vested  with  exclusive  initial  juris- 
diction to  determine  whether  the  operations  of 
employers  and  labor  organizations  affect  commerce 
within  the  meaning  of  that  Act,  and  that  federal 
district  courts  are  without  jurisdiction  to  determine 
such  questions  at  the  suit  of  private  parties.  It  is 
also  the  position  of  the  Board  that  exclusive  pri- 
mary jurisdiction  to  determine  whether  unfair  la- 
for  practices  within  the  meaning  of  the  Act  have 
been  committed  is  vested  in  the  Board,  and  that 
federal  district  courts  are  without  jurisdiction,  at 
the  suit  of  private  parties,  to  determine  whether 
imfair  labor  practices  have  been  committed  and  to 
xemedy,  by  injunction  or  otherwise,  unfair  labor 
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practices.  The  jurisdiction  of  federal  district  courts 
over  unfair  labor  practices  has  been  expressly  lim- 
ited by  Sections  10  (j)  and  10  (1)  of  the  amended 
National  Labor  Relations  Act  to  those  situations 
where  the  Board,  or  an  officer  or  regional  attorney 
thereof,  petitions  such  courts  for  preliminary  in- 
junctive relief,  pending  a  determination  by  the 
Board  as  to  whether  unfair  labor  practices  have 
been  committed. 

AVherefore,  the  National  Labor  Relations  Board 
respectfully  prays  that  its  motion  to  intervene  be 
granted. 

DAVID  P.  FINDLING, 

Associate  General  Counsel; 

A.  NORMAN  SOMERS, 

Assistant  General  Counsel, 
National  Labor  Relations 
Board. 

Dated  at  Washington,  D.  C,  this  30th  day  of 
June,  1948. 

[Endorsed] :  Filed  July  2,  1948.  [157] 
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MOTION 

Comes  Now  the  plaintiff  and  moves  the  Court 
for  an  order  releasing,  discharging  and  exonerating 
the  cash  bond  heretofore  deposited  upon  the  is- 
suance of  Temporary  Restraining  Order  in  the 
above  matter  upon  the  following  grounds: 
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I. 

That  said  Temporary  Restraining  Order  was  dis- 
solved by  the  above-entitled  Court  upon  the  hear- 
ing of  the  shoAv  cause  order  issued  by  this  Court. 

II. 

That  no  damages  upon  which  bond  or  under- 
taking was  conditioned  accrued  to  defendants  or 
any  of  them. 

BROWN  &  WELLS, 
By  /s/  ERNEST  S.  BROWN, 

Attorneys  for  Plaintiff. 

[Endorsed] :  Filed  July  6,  1948.  [159] 
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ORDER 

The  motion  of  Petitioner  to  exonerate  the  bond 
in  the  sum  of  One  Thousand  Dollars  ($1,000.00), 
heretofore  deposited  with  the  Clerk  of  the  Court 
upon  the  issuance  of  the  Temporary  Restraining 
Order,  coming  on  for  hearing  after  due  and  reg- 
ular notice,  and  good  cause  appearing  therefor. 

It  Is  Hereby  Ordered,  Adjudged  and  Decreed 
that  said  bond  is  hereby  exonerated  and  the  Clerk 
is  hereby  ordered  to  [160]  return  the  said  sum  of 
One  Thousand  Dollars  ($1,000.00)  to  counsel  for 
Petitioner. 

Dated :  September  17,  1948. 

/s/  ROGER  T.  FOLEY, 
!      '^  ;),  Judge. 
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Received  from  Amos  B.  Dicky,  Clerk  of  the 
above-entitled  Court,  the  smn  of  One  Thousand 
Dollars  ($1,000.00),  as  payment  in  full  of  the  sums 
deposited  with  him  as  a  bond  in  the  above-entitled 
matter,  and  as  directed  and  ordered  by  the  above- 
entitled  Court. 

Dated:  This  17th  day  of  September,  1948. 

BROWN  &  WELLS, 
By  /s/  ROBERT  W.  WELLS. 

[Endorsed] :  Filed  Sept.  17,  1948.  [161] 
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CONSENT  TO  INTERVENTION 

Now  comes  the  Respondents,  Building  and  Con- 
struction Trades  Council  of  Reno,  Nevada,  and 
Vicinity,  et  al.,  being  the  respondents  represented 
by  the  undersigned,  Morley  Griswold  and  George 
L.  Vargas,  Esqs.,  and  consent  and  agree  that  the 
Motion  of  the  National  Labor  Relations  Board  for 
Leave  to  Intervene  be  granted,  and  the  undersigned 
consent  to  such  intervention. 

Dated:  July  6,  1948. 

MORLEY  GRISWOLD, 
GEORGE  L.  VARGAS, 
Attorneys  for  Building  and  Construction  Trades 
Council  of  Reno,  Nevada,  and  Vicinity,  et  al. 

[Endorsed] :  Filed  July  8,  1948.  [162]  ; 
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CONSENT  TO  INTERVENTION 

Now  Comes  the  Petitioner,  California  Associa- 
tion of  Employers,  being  the  Petitioner  represented 
by  the  undersigned.  Brown  and  Wells,  Esqs.,  and 
consent  and  agree  that  the  Motion  of  the  National 
Labor  Relations  Board  for  Leave  to  Intervene  be 
granted,  and  the  undersigned  consent  to  such  in- 
tervention. 

Dated:  July  13,  1948. 

/s/  BROWN  &  WELLS, 

Attorneys  for  Petitioner. 

[Endorsed] :  Filed  July  16,  1948.  [163] 
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STIPULATION 

It  Is  Stipulated  that  Operating  Engineers  Local 
No.  3  of  the  International  Union  of  Operating 
Engineers  having  appeared  specially  herein  to 
contest  the  jurisdiction  of  the  Court  do  hereby  con- 
sent to  the  intervention  of  the  National  Labor  Re- 
lations Board. 

Dated  this  2nd  day  of  August,  1948. 

/s/  P.  H.  McCarthy,  jr., 

Attorney  for  Operating  Engineers  Local  No.  3  of 
the  International  Union  of  Operating  Engineers. 

[Endorsed] :  Filed  Aug.  6,  1948.  [164] 
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MOTION 

Now  Come  the  defendants  above  named,  repre- 
sented by  [165]  Morley  Griswold  and  George  L. 
Vargas,  Esqs.,  and  including  all  defendants  save 
and  except  Operating  Engineers  Number  3,  and 
appearing  specially  for  the  purpose  of  this  motion 
to  dismiss,  and  for  no  other  purpose  whatsoever, 
and  do  move  the  Court  as  follows: 

I. 

To  dismiss  the  complaint  filed  herein  upon  the 
ground  that  the  said  action  is  now  a  moot  question 
as  shown  by  the  affidavit  attached  hereto  and  made 
a  part  hereof. 

II. 

To  vacate  and  dismiss  the  said  complaint  for  the 
reason  and  upon  the  ground  that  no  actual  con- 
troversy exists  between  plaintiffs  and  defendant 
upon  which  the  Court  can  give  a  declaratory  judg- 
ment. 

III. 

To  vacate  and  dismiss  the  said  complaint  for  the 
reason  and  upon  the  ground  that  the  complaint 
does  not  allege  an  actual  controversy  in  compliance 
with  Title  28,  Section  400,  U.S.C.A. 
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IV. 

That  defendants  be  permitted  to  present  this  mo- 
tion at  a  time  agreeable  to  Court  and  counsel. 

Dated:  September  2,  1948. 

MORLEY  GRISWOLD, 
GEORGE  L.  VARGAS, 

Attorneys  for  Respondents. 

Service  of  the  foregoing  Motion,  by  delivery  of  a 
copy  thereof,  is  hereby  admitted  this  4th  day  of 
September,  1948. 

BROWN  &  WELLS, 

Attorneys  for  Petitioner. 

AFFIDAVIT 

State  of  Nevada, 
County  of  Washoe — ss. 

Ernest  M.  Reynolds,  being  first  duly  sworn  upon 
his  oath,  deposes  and  says: 

That  he  is  a  citizen  of  the  United  States,  that 
he  is  a  resident  of  the  County  of  Washoe,  State  of 
Nevada,  that  he  is  Secretary  of  the  Building 
Trades  Council  of  Reno  in  the  City  of  Reno,  State 
of  Nevada,  and  that  he  has  been  such  Secretary 
for  more  than  two  months;  that  as  such  Secretary 
he  is  familiar  with  any  and  all  contracts  and  all  of 
the  operations,  doings  and  proceedings  of  the  re- 
spective Unions  which  comprise  the  said  Building 
Trades  Council;  that  at  the  date  of  the  making  of 
this  [167]  affidavit,  that  certain  contract  being  Ex- 
hibit ^^A"  attached  to  the  complaint  on  file  in 
the  above-entitled  action,  has  been  and  is  of  no 
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force  and  effect;  that  none  of  the  said  Unions,  in- 
dividually or  as  a  group,  are  employed  under  or 
by  virtue  of  the  terms  of  said  contract,  and  no 
members  of  any  of  said  Unions  are  being  paid  or 
employed  by  reason  and  by  virtue  of  said  contract; 
that  both  employers  and  employees  have  cancelled 
said  contract  and  that  the  said  contract,  by  its  own 
terms  and  by  reason  of  notices  given,  has  been 
cancelled  or  is  terminated. 

That  new  and  different  contracts  have  been  en- 
tered into  by  each,  every  and  all  of  the  Unions  in 
the  above-entitled  action  and  that  the  said  new  con- 
tracts are  separate  and  distinct  for  each  Union  and 
said  employers  and  employees  are  now  operating 
under  said  new,  separate  and  distinct  contracts; 
that  at  the  time  of  the  making  of  this  affidavit 
there  is  no  labor  dispute  or  trouble  to  your  affiant's 
knowledge  in  the  City  of  Reno  between  parties 
plaintiff  and  any  of  the  parties  defendant  and  cov- 
ered by  any  of  the  provisions  of  the  agreement 
Exhibit  ''A"  attached  to  the  complaint. 

Dated:  Reno,  Nevada,  September  3,  1948. 

ERNEST  M.  REYNOLDS. 

Subscribed  and  sworn  to  before  me  this  3rd  day 
of  September,  1948. 

(Seal)  MABEL  ENGLISH, 

Notary  Public  in  and  for  the  County  of  Washoe, 
State  of  Nevada. 

My  Commission  Expires:  January  21,  1952. 
[Endorsed] :  Filed  Sept.  4,  1948.  [168] 
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COPY  OF  MINUTE  ORDER  OF  "\ 

SEPTEMBER  16,  1948 

*    *    *   It   Is   Stipulated   and   Ordered   that   the 

Motion   of   National    Labor   Relations    Board    for 

leave   to   intervene    be,    and   the    same   hereby   is, 

granted.  *  *  *  [169] 


[Title  of  District  Court  and  Cause.] 

MOTION  OF  THE  NATIONAL  LABOR  RELA- 
TIONS BOARD  TO  DISMISS  THE  COM- 
PLAINT. 

The  National  Labor  Relations  Board  moves  this 
Honorable  Court  to  dismiss  plaintiff's  Bill  of  Com- 
pliant herein,  and  as  grounds  therefor  assigns  the 
following  reasons: 

1.  The  gravamen  of  the  Bill  of  Complaint  is 
that  the  collective  bargaining  agreement  between 
plaintiff  and  defendants  is  subject  to  the  provisions 
of  the  National  Labor  Relations  Act,  as  amended 
(61  Stat.,  29  U.S.C.A.,  Supp.  1947,  Sees.  141,  et 
seq.),  and  that  defendants  are  engaging  in,  or 
threaten  to  engage  in,  certain  conduct  which  con- 
stitutes unfair  labor  practices  under  Section  8  (b) 
(2)  and  (3)  of  that  Act.  Plaintiff  therefore  re- 
quests that  this  Court  should  temporarily  enjoin 
the  commission  of  such  alleged  unfair  labor  prac- 
tices, and  should  issue  a  declaratory  judgment  as 
to  whether  the  contract  between  the  parties  is  sub- 
ject to  the  amended  National  Labor  Relations  Act. 

2.  This  Court  is  without  jurisdiction  of  the  sub- 
ject matter  of  the  comjplaint  because:  [170] 
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(a)  The  amended  National  Labor  Relations  Act 
Tests  the  National  Labor  Relations  Board  with  ex- 
clusive initial  jurisdiction  of  matters  involving  un- 
fair labor  practices. 

(b)  The  federal  district  courts  do  not  have 
jurisdiction,  at  the  suit  of  private  parties,  to  de- 
termine whether  the  operations  of  employers  and 
labor  organizations  affect  commerce  within  the 
meaning  of  the  amended  National  Labor  Relations 
Act,  to  determine  whether  unfair  labor  practices 
T^-ithin  the  meaning  of  the  Act  have  been  committed, 
or  to  remedy,  by  injunction  or  otherwise,  unfair 
labor  practices.  The  jurisdiction  of  the  federal  dis- 
trict courts  over  unfair  labor  practices  has  been 
expressly  limited  by  Sections  10  (j)  and  10  (1)  of 
the  amended  National  Labor  Relations  Act  to  those 
situations  where  the  Board,  or  an  officer  or  re- 
gional attorney  thereof,  petitions  such  courts  for 
preliminary  injunctive  relief,  pending  a  determina- 
tion by  the  Board  as  to  whether  unfair  labor  prac- 
tices have  been  committed. 

(c)  Plaintiff  has  failed  to  exhaust  its  admin- 
istrative remedy  under  the  provisions  of  the 
amended  National  Labor  Relations  Act. 

Respectfully  submitted, 

DAVID  P.  FINDLINd, 

Associate  General  Counsel; 
A.  NORMAN  SOMERS, 

Assistant  General  Counsel, 
National  Labor  Relations 
Board. 
Dated  at  Washington,  D.   C,  this  30th  day  of 
June,  1948. 

[Endorsed] :  Filed  Sept.  16,  1948.  [171] 
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TRANSCRIPT  OF  PROCEEDINGS 

Hearing  on  Motion  of  National  Labor  Relations 
Board  for  Leave  to  Intervene  and  Motion  to 
Dismiss. 

Appearances:  Brown  &  Wells,  by  Ernest  S. 
Brown,  Esq.,  Attorneys  for  Petitioner.  Griswold  & 
Vargas,  By  Morley  Griswold,  Esq.,  Attorneys  for 
Building  and  Construction  Trades  Council  of  Reno. 
Louis  S.  Penfield,  Esq.,  Appearing  on  behalf  of 
joint  counsel  of  National  Labor  Relations  Board. 
P.  H.  McCarthy,  Jr.,  Esq.,  Attorney  for  Oper- 
ating Engineers  Local  No.  3  of  International  Union 
of  Operating  Engineers. 

Be  It  Remembered,  That  the  above-entitled  mat- 
ters came  on  for  hearing  regularly  before  the  Court 
at  Carson  City,  Nevada,  on  Thursday,  the  16th  of 
September,  1948.  The  following  proceedings  were 
had: 

The  Court:  Case  No.  700,  the  California  Asso- 
ciation of  Employers  vs.  certain  labor  councils  and 
unions,  and  there  are  several  motions  here  and 
have  counsel  agreed  on  which  one  to  consider  first? 

Mr.  Griswold:  We  would  bow  to  the  wishes  of 
the  [175]  Court.  Two  motions  are  determinative  of 
the  case.  The  very  excellent  brief  that  was  filed  by 
Mr.  Penfield,  who  the  Court  will  remember  was  in 
court  last  time  representing  the  National  Labor 
Relations  Board,  who  was  joined  in  it  by  Mr.  Mc- 
Carthy, who  will  be  here  in  a  moment,  and  joined 
in  by  my  office.  Then  the  other  motion  that  was 
filed  at  a  later  date  upon  the  ground  that  the  case 
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is  now  moot  and  that  was  supported  by  an  affidavit, 
with  no  counter-affidavit  as  yet  having  been  filed, 
which  I  presiune  means  that  the  statements  in 
the  affidavit  are  taken  as  correct,  unless  there  is 
something  here. 

The  Court:  The  clerk  informs  me  there  is  a 
counter-affidavit. 

Mr.  Griswold :  I  said  I  had  not  been  served  with 
it.  I  have  it  now.  Under  the  circiunstances,  with 
counsel  from  out  of  the  State  being  here  and  per- 
haps their  time  being  more  crowded  than  mine,  I 
am  willing  to  step  down  for  counsel,  if  they  would 
desire  to  make  their  argument  first,  or  I  will  argue 
the  moot  question  and  let  them  argue  the  other 
question,  as  they  see  fit.  I  believe  the  proper  per- 
son to  argue  the  question  of  jurisdiction  would  be 
the  representative  of  the  National  Labor  Relations 
Board  because  the  government  is  interested  and 
they  are  much  more  capable  than  any  one  else  of 
presenting  that  question,  so  it  is  whatever  your 
Honor  and  counsel  decides,  so  far  as  my  office  is 
concerned. 

The  Court:  It  might  be  well  before  we  launch 
into  [176]  any  argiunent  to  have  note  made  of  the 
appearances. 

Mr.  Brow^n:  For  the  record  too,  your  Honor, 
there  has  been  a  motion  to  intervene,  of  course,  on 
the  part  of  the  International  Labor  Relations 
Board,  and  we  would  like  to  have  the  record  show 
that  we  stipulate  that  the  Court  may  enter  an 
order  granting  that  motion  to  intervene,  which 
will  dispose  of  one  of  those  matters  at  this  time. 
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Mr.  Griswold:  I  think  we  have  all  filed  written 
consent  to  that  matter. 

The  Court:  So  ordered  then,  the  petition  to 
intervene  will  be  granted. 

Mr.  Penfield:  Since  the  motion  we  filed  went 
to  the  subject  matter  of  the  Court's  jurisdiction 
over  the  subject  matter,  it  might  be  well  to  consider 
that  first.  Since  the  motion  to  intervene  was  al- 
ready granted,  I  will  pass  that  up  and  go  directly 
to  our  motion  to  dismiss.  I  think  we  have  already 
filed  this  motion  with  this  court,  filed  with  a  mem- 
orandum setting  forth  our  reasons  and  authorities — 
motion  of  the  National  Labor  Relations  Board  to 
dismiss  the  complaint. 

The  Court:     I  see;  very  well. 

Mr.  Brown:  May  I  just  make  a  suggestion  that 
might  save  time,  not  by  way  of  interruption.  May 
it  please  the  Court,  if  I  may  suggest  to  the  court 
and  counsel  and  for  the  purpose  of  expediting  his 
motion,  we,  of  course,  now  concede  that  insofar  as 
any  argument  is  concerned  in  regard  to  injunction 
and  temporary  restraining  orders,  that  the  way  the 
record  stands  now,  of  course,  we  will  have  to  con- 
cede that  under  the  ruling  of  this  Court  and  under 
further  research  that  we  have  made,  that  any  plead- 
ings in  the  complaint  relative  to  an  unfair  labor 
practice,  which  was  the  basic  initially  for  our  mo- 
tion for  declaratory  injunction,  is  immaterial  at 
this  particular  hearing.  We  concede  all  those  ar- 
guments of  counsel. 

The  Court:  Let  me  ask  you  then,  does  it  mean 
that  all  the  allegations  that  are  in  the  complaint 
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Avliich  may  have  to  do  with  charges  of  unfair  labor 
practices  are  now  out  of  the  case*? 

Mr.  Brown:  They  are  now  out  of  the  case  and 
the  only  thing  that  we  feel  is  material,  in  view  of 
the  Court's  ruling  and  our  own  concessions,  is 
whether  or  not  there  is  a  controversy  here  which 
is  sufficient,  under  the  requirements  of  Section  400, 
Title  28,  to  enable  this  Court  to  consider  whether 
or  not,  under  the  declaratory  judgment  remedial 
provision,  the  Court  has  jurisdiction.  Our  com- 
plaint and  our  prayer  limit  only  to  asking  for  de- 
claratory judgment  on  whether  the  Taft-Hartley 
act  applies,  or  whether  the  matter  is  purely  a  State 
matter. 

The  Court:  May  I  see  if  I  clearly  understand 
the  situation  as  you  have  presented  it.  Your  point 
is  that  the  matter  before  the  Court  is  to  determine 
whether  or  not  a  declaratory  judgment  should  be 
granted  to  the  effect  [178]  that  the  labor  unions 
named  in  the  complaint  as  defendants  are  within 
the  purview  of  the  Taft-Hartley  law? 
Mr.  Brown:  Yes,  your  Honor. 
The  Court:  And  further  that  all  allegations  in 
the  complaint  which  may  tend  to  allege  unfair 
labor  practices  on  the  part  of  all  or  any  of  the 
labor  unions  are  out  of  consideration  now? 

Mr.  Brown:  Yes,  your  Honor.  In  other  words, 
we  take  the  position  at  this  time  that  those  allega- 
tions regarding  irreparable  injury,  things  which 
might  happen  and  which  were  previously  suggested 
to  be  unfair  labor  practices  appearing  in  our  com- 
plaint, were  put  in  there  for  the  purpose  that  our 
complaint  was  used  as  the  basis   for  the  prayer 
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for  restraining  order,  temporary  injunction,  and 
what  have  you.  We  now  consider  that  that  matter 
is  behind  us. 

Mr.  Griswold:  Under  the  record  as  it  now 
stands,  I  now  at  this  time  move  the  Court  for  dis- 
missal of  this  action  upon  the  ground  that  coun- 
sel's statement  has  divested  this  Court  of  any 
jurisdiction  that  it  may  have  had  and  that  the 
Court  has  no  jurisdiction  at  this  time  to  hear  any 
of  this  matter,  for  the  reason  and  upon  the  ground 
that  the  Taft-Hartley  Act  and  the  law  as  it  now 
stands  puts  within  the  administrative  jurisdiction 
of  the  National  Labor  Relations  Board  the  deter- 
mination of  the  question  that  is  now  presented  by 
counsel  to  this  Court,  and  I  won't  argue  that  mo- 
tion because  [179]  I  think  we  have  covered  it. 

The  Court:  In  addition  to  the  statement  you 
have  just  made,  would  you  be  kind  enough  to  smn- 
marize  what  you  consider  your  view  of  the  con- 
tentions of  the  complaint,  on  what  they  are  based? 

Mr.  Griswold :  Now  he  is  coming  in  asking  only 
that  this  Court  determine  this  question:  Are  the 
unions  and  the  employers  under  the  Taft-Hartley 
Act  or  are  they  not?  No  question  of  damages,  no 
question  of  restraining  orders,  no  questions  are 
presented  save  and  except  that  one  question,  that 
they  are  asking  your  Honor  to  pass  upon — are  they 
under  the  Taft-Hartley  Act  or  are  they  not.  Now 
the  act,  in  my  opinion,  and  that  was  the  purport  of 
my  motion,  the  act  is  so  clear  that  the  National 
Labor  Relations  Board — and  the  cases  are  so  clear 
upon  that  point — as  an  administrative  body  de- 
termines that  question  and  they  have  the  sole  juris- 
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diction  of  determining  that  question  and  no  appeal 
can  be  taken  or  no  court  action  can  be  had  until 
an  appeal  is  taken  from  the  action  of  the  National 
Labor  Relations  Board  and  they  have  claimed  to 
have  done  something  wrong.  I  think  in  a  nutshell 
I  have  stated  the  position. 

The  Court:  A  ruling  on  your  motion  will  be 
deferred  for  the  time  being. 

Mr.  Griswold:  I  expected  that  and  wanted  the 
record  clear  and  I  would  like  Mr.  Penfield,  who  is 
very  familiar  with  [180]  that  law  to  argue  it. 

Mr.  Penfield:  If  I  understand  Mr.  Brown's 
position  at  the  present  time,  he  is  conceding  that 
insofar  as  the  allegations  of  his  complaint  might 
seek  to  have  this  Court  decide 

The  Court:  Not  to  interrupt  you,  and  after  I 
get  settled,  I  will  not  any  more — how  would  it  be 
now  to  ask  Mr.  Brown  to  state  what  he  considers 
the  basis  of  the  controversy.  In  order  to  invoke  the 
declaratory  injunction  law,  there  must  be  an  actual 
substantial  controversy.  Let  us  get  Mr.  Brown's 
statement  what  the  controversy  is,  so  we  will  know 
what  the  contention  is.  You  don't  object? 

Mr.  Penfield:     No. 

Mr.  Brown:  May  it  please  the  Court,  our  posi- 
tion is  this,  that  we  contend,  from  the  statement 
of  the  allegations  in  the  complaint,  that  at  the  time 
of  the  filing  of  the  complaint,  on  or  about  the  21st 
of  May  of  this  year,  there  were  pending  negotiations 
between  the  respondent  unions  and  the  petitioners 
in  respect  to  the  renewal  of  the  collective  bargain- 
ing contract.  That  is  alleged  in  the  complaint. 
Then  it  is  further  alleged  in  the  complaint  that  at 
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that  time  and  place  two  additional  major  demands 
were  made  in  the  negotiations  by  the  unions.  The 
first  one,  of  course,  was  for  a  closed  shop  or  other 
form  of  union  security.  The  other  one  concerned 
wages  and  hours.  Then  it  is  alleged  that  during 
that  negotiation  the  employers  took  the  position 
that  there  [181]  could  be  no  negotiations  or  con- 
tracts relative  to  union  security  because  the  nego- 
tiations were  governed  by  the  federal  Taft-Hartley 
Act.  The  complaint  further  shows,  in  the  corre- 
spondence which  is  attached  as  exhibits,  that  at 
that  time  and  place  it  was  the  contention  of  re- 
spondent unions  that  the  Taft-Hartley  or  federal 
act  did  not  govern  the  particular  situation  alleged 
in  the  complaint.  Now  we  contend — of  course,  Gov- 
ernor Griswold  has  filed  a  motion  that  the  matter 
has  become  moot  and  we  assume  that  matter  will 
be  taken  up  after  Mr.  Penfield's  discussion  on  this 
thing — but  we  contend  the  controversy  is  an  actual 
substantial  one,  it  is  ripe  for  decision,  it  involves 
adverse  interests  at  this  particular  time,  and  it 
consists  succinctly  of  this,  that  here  are  your 
unions  that  have  endeavored  to  have  their  rights 
determined  in  relation  to  their  dealings  with  their 
employers,  they  contend  that  the  Taft-Hartley  does 
not  apply  to  the  formation  of  any  contract  between 
themselves  and  the  employers.  The  employers,  on 
the  other  hand,  contend  that  the  Taft-Hartley  act 
does  apply  and  governs  their  negotiations,  and  in 
view  of  that  situation  we  are  now  limiting  our 
prayer  to  merely  seeking  a  declaratory  judgment 
of  this  court  that  we  are  engaged  in  interstate 
commerce  or  the  circumstances,  as  alleged  in  the 
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complaint,  so  affects  interstate  commerce  as  to  be 
governed  by  the  Taft-Hartley  act.  The  other  people, 
on  the  other  hand,  naturally,  if  the  Court  enter- 
tains jurisdiction  to  hear  the  matter  on  its  [182] 
merits,  might  declare  that  the  Taft-Hartley  Act 

The  Court  (interrupting)  :  Let  me  ask  you  right 
there,  Mr.  Brown — at  the  present  time  are  there 
any  negotiations  pending? 

Mr.  Brown:     There  are,  your  Honor. 

Mr.  Penfield:     Which  ones? 

Mr.  Brown:  The  Electrical  Workers  have  not 
signed  an  agreement.  The  Roofers,  at  this  particular 
time,  who  are  respondents,  have  a  definite  stipula- 
tion with  employers  which  refers  to  this  contro- 
A'ersy  and  is  merely  a  stipulation  relative  to  wages 
and  hours  and  it  quotes  in  the  contract  the  fact 
that  until  such  time  as  this  matter  is  determined  by 
your  Honor,  the  other  conditions,  such  as  union 
security,  etc.,  will  remain  in  abeyance,  until  such 
time  as  the  Court  makes  its  ruling. 

Mr.  Griswold:  I  would  suggest,  if  the  Court 
please,  that  that  document  be  put  before  the  Court. 
I  did  not  get  that  interpretation. 

The  Court:  Mr.  Brown  says  negotiations  are 
pending  between  the  Electrical  Workers. 

Mr.  Brown:  There  is  now  pending  negotiations 
between  Electrical  Workers,  respondents,  and  em- 
ployers. There  is  merely  a  stipulation  as  to  wages 
and  hours  and  any  other  working  conditions  be- 
tween employers  and  carpenters  Local  Union  971, 
carpenters  and  joiners,  and  for  the  sake  of  the 
record  at  [183]  this  time  I  should  like  to  offer  in 
evidence  the  stipulation  between  Reno  Employers 
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Council  and  Roofers  and  Waterproofers  Local, 
dated  July  21,  1948. 

Mr.  McCarthy:  Pardon  me,  gentlemen,  before 
offers  of  proof  are  made,  I  think  we  should  enter 
our  appearance  also.  P.  H.  McCarthy,  Jr.,  Local 
Union  3,  special  and  associated  jointly  with  Mr. 
Griswold.  We  did  originally,  if  the  Court  please, 
move  to  vacate,  quash  and  dismiss  the  proceedings, 
upon  the  ground  that  jurisdiction  of  the  subject 
matter  is  solely  within  the  National  Labor  Rela- 
tions Board.  What  troubles  me  is  this — counsel  has 
stated  that  certain  parts  of  his  complaint  are  no 
longer  applicable.  I  think  in  fairness  to  the  Court 
and  counsel  we  should  be  given  the  exact  language 
of  this  complaint  which  that  statement  impliedly 
strikes,  because  it  is  pretty  difficult  to  argue  a  com- 
plaint on  the  statement  that  certain  allegations  are 
no  longer  before  the  Court  and  counsel  concedes 
they  are  no  longer  before  the  Court.  I  think  we 
should  know  exactly  what  those  allegations  are,  so 
we  would  know  what  complaint  we  are  to  argue  on. 

The  Court:  I  think  from  Mr.  Brown's  indica- 
tions, he  is  willing  to  do  that. 

Mr.  Brown:     Yes,  your  Honor. 

The  Court:     And  then  we  can  follow  along  and 


see- 


Mr.  Brown:  Do  you  want  me  to  finish  that 
question  you  asked,  what  the  controversies  are 
now?  [184] 

The  Court:     Yes,  and  then  we  can  proceed. 

Mr.  Brown:  Your  Honor,  we  have  filed  an  af- 
fidavit which  contents  can  be  summarized  briefly 
as  this,  that  since  filing  of  this  action  there  ara 
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stipulations  pertaining  only  to  temporary  matters 
concerning  collective  bargaining  contract,  to-wit: 
wages  and  hours.  The  first  one  that  I  wish  to  bring 
to  the  Court's  attention  is  with  the  Roofers  and 
Damp  Waterproofers  Workers  Union  Local  224, 
dated  July  21,  1948.  It  is  signed— this  copy  ap- 
parently has  been  signed  by  the  union  people  and 
by  the  employers:  "This  will  serve 

The  Court:  Let  me  ask  you — we  are  relying 
upon  this  complaint,  upon  the  cause  of  action,  and 
any  stipulations  or  conditions  that  arose  July  21st 
would  be  two  months  after? 

Mr.  Griswold:     That  is  right. 

Mr.  Brown:  If  the  Court  takes  that  position, 
we  are  out,  because  we  assume,  for  the  purpose  of 
this  motion,  that  the  allegations  of  the  complaint 
governs. 

The  Court:  Aren't  we  bound,  as  a  matter  of 
rules  of  pleading,  to  all  that  is  in  the  complaint 
and  nothing  that  transpired  afterward? 

Mr.  Brown:     That  is  correct. 

Mr.  Griswold:     Except  on  the  moot  question. 

The  Court:     I  mean  as  far  as  the  controversy  is 

concerned.  Material  things  must  have  to  do  with 
matters  in  [185]  existence  at  the  time  of  the  filing 
of  the  complaint. 

Mr.  Griswold:  May  I  call  your  Honor's  at- 
tention to  one  thing  in  the  complaint? 

The  Court:  Mr.  Brown  has  indicated  he  is 
willing  to  review  this  complaint  here  before  us  all 
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and  consent  certain  matters  be  considered  stricken, 
as  far  as  this  present  hearing  is  concerned.  Do  you 
want  him  to  do  that,  Mr.  McCarthy? 

Mr.  McCarthy:  I  think  so,  so  we  know  what 
we  are  arguing  about. 

Mr.  Brown:  Now  for  the  purpose  of  the  record, 
taking  the  complaint,  paragraph  I,  of  course,  per- 
tains to  the  status  of  the  employers  association. 
That  will  remain  in  as  is.  Paragraph  II:  '^That 
on  the  24th  day  of  May,  1947,  the  petitioner  and 
the  Building  and  Construction  Trade  Council  of 
Reno,  Nevada  *  *  *"  etc.  That  entire  paragraph 
will  remain  in. 

'"TPiat  thereafter  *  *  *",  the  following  paragraph 
of  paragraph  II — '^That  thereafter  and  after  the 
execution  of  the  master  agreement  aforesaid  the 
following  respondent  union,  to-wit:  *  *  *"  nam- 
ing them — "*  *  *  did  each  append  thereto  as  a  part 
of  Exhibit  'A'  a  stipulation  wherein  each  of  said 
respondent  unions  adopted  the  conditions  of  the 
said  master  agreement."  We  want  that  to  remain 
in  for  the  purpose  of  this  argument. 

Paragraph  III:  '^That  this  action  *  *  *"  [186] 
etc.,  we  desire  that  to  remain  in. 

Now  we  want  paragraph  IV  to  remain  in,  "That 
prior  to  entering  into  the  master  agreement  under 
date  of  May  24,  1947,  appended  hereto  as  Exhibit 
*A,'  the  said  Reno  Employers  Council  did  act  for 
and  on  behalf  of  the  following  members:  *  *  *" 
naming  the  individuals.  Paragraph  IV  to  remain 
in  in  its  entirety. 
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Now  we  desire  that  all  of  paragraph  V  remain  in. 

Paragraph  VI  remain  in. 

Now  in  regard  to  paragraph  VII,  we  would  con- 
sent that  some  matters  therein  contained  by  con- 
sidered parenthetically.  "That  your  petitioner  is 
informed  and  believes  and  therefore  alleges  the 
fact  to  be  that  respondents  will  not  negotiate  or 
bargain  upon  any  other  assumption  than  that  they 
are  not  covered  by  the  provisions  of  the  Labor 
Management  Relations  Act  of  1947  *  *  *,"  we  de- 
sire that  to  be  in,  "*  *  *  and  that  they  have  de- 
termined that  they  will  not  comply  with  the  pro- 
visions of  Section  8  A  3  of  said  Act;  *  *  *''  A  pe- 
riod after  Section  8A3,  line  16,  paragraph  VII. 

The  Court:     Strike  from  the  words  "Said  Act"? 

Mr.  Brown:  No,  strike  the  following:  "that 
your  petitioner  is  informed  and  believes  and  there- 
fore alleges  the  fact  to  be  that  the  position  of  re- 
spondents whereby  they  have  contended  throughout 
their  negotiations  that  they  are  not  covered  by 
said  Labor  Management  Relations  Act  of  1947  is 
not  in  [187]  good  faith,  but  is  a  subterfuge  for  the 
purpose  of  coercing  the  petitioner  into  complying 
with  the  original  demands  for  an  amendment  to 
said  agreement  under  the  master  agreement,  par- 
ticularly in  regard  to  wages  *  *  *"  etc.  We  do  not 
desire  to  strike  that  from  the  complaint,  but  we 
desire  to  contend  that  it  is  immaterial  at  this  time, 
because  we  have  withdrawn  our  prayer  for  injunc- 
tive relief.  It  is  merely  in  there 

The  Court:  The  only  part  of  paragraph  VII 
that  is  material  is  that  part  that  ends  on  line  16? 
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Mr.  Brown:  That  is  right,  your  Honor,  and  the 
Test,  which  would  naturally  allege  an  unfair  labor 
practice,  was  inserted  for  the  purpose  of  giving 
the  Court  information  at  the  time  of  our  original 
hearing. 

We  desire  to  leave  number  YIII  in,  the  next 
paragraph,  and  number  IX,  of  course,  is  in.  Niun- 
ber  X  is  in. 

Xow  in  the  prayer — of  course,  the  Court  has  al- 
ready ruled  on  that  matter  and  we  will  stipulate 
the  Court  may  disregard  paragraph  3  of  the  prayer, 
the  temporary  restraining  order;  also  paragraph  4, 
*'That  in  the  event  this  Court  finds  that  the  Labor 
Management  Relations  Act  of  1947  controls  and 
governs  the  collective  bargaining  of  the  parties 
hereto  that  this  Court  order  that  any  agreement 
arrived  at  by  the  parties  hereto  thereafter  in  re- 
spect to  wages  shall  date  from  the  date  such  agree- 
ment shall  be  entered  into  and  shall  in  no  event 
become  retroactive  from  that  date  of  May  21st, 
1948."  We  withdraw  [188]  that  portion  of  the 
prayer;  and  of  course  5  is  immaterial  at  this  time 
and  we  will  withdraw  that,  and  we  will  leave  Xo.  6 
in.  All  we  are  asking  for  is  declaratory  judgment. 

Mr.  McCarthy:  Xow  may  it  please  the  Court, 
unless  I  misunderstood  counsel,  counsel  stated 
(Quote)  ^'All  allegations  which  may  tend  to  allege 
luifair  labor  practices  are  now  out,"  and  it  was  be- 
cause of  that  statement  that  I  asked  that  he  specify 
what  portions  are  out.  I  would  like  to  direct  your 
Honor's  attention  to  paragraph  YI  of  this  com- 
plaint, which  directly  alleges  an  unfair  labor  prac- 
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tice,  and  ask  your  Honor  to  find  that  it  is  an  unfair 
labor  practice.  They  say: 

"That  the  continuation  of  said  condition 
aforesaid  referred  to  as  the  'union  security 
clause'  or  'closed  shop'  provision  of  the  mas- 
ter contract  would  be  in  direct  violation  of 
Section  7  of  the  Labor  Management  Relations 
Act  of  1947,  the  same  being  a  Federal  Statute." 

which  is  a  direct  charge  of  an  unfair  labor  prac- 
tice and  as  such,  if  counsel's  original  statement  is 
correct,  should  properly  be  stricken  from  this  com- 
plaint, or  his  position  is  different  than  as  he  stated 
it  generally  to  the  Court  and  he  is  still  asking  this 
Court  to  determine  unfair  labor  practice  charges. 

Mr.  Brown:  Your  Honor,  may  I  make  this  ob- 
servation: Maybe  I  am  not  qualified — in  other 
words,  we  put  this  complaint  [189]  in  and  I  am 
not  going  to  strike  out  anything  by  consent  that 
might  jeopardize  our  position  in  this  respect.  Our 
burden  eventually  in  this  picture  is  going  to  demon- 
strate to  your  Honor  that  we  have  an  actual,  right, 
concrete,  adverse  controversy  which  gives  the  Court 
an  opportunity,  if  it  has  jurisdiction,  to  afford  a 
remedy.  We  are  not  asking  the  Court  to  determine 
an  unfair  labor  practice.  We  are  merely  putting 
in  that  allegation  VI  in  relation  to  these  other  al- 
legations, to  show  an  actual  dispute  between  these 
parties. 

Mr.  McCarthy:  Requires  finding  of  fact  by  this 
Court  which  I  believe  Mr.  Penfield  for  the  govern- 
ment will  demonstrate  your  Honor  can't  make. 

Mr.  Penfield:     If  I  understand  what  Mr.  Brown. 
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has  set  forth,  he  is  alleging  now — if  I  understood 
the  complaint  as  this  originally  was — he  was  ask- 
ing this  Court  to  determine  (1)  that  the  particular 
businesses  and  individuals  involved  were  under  the 
jurisdiction  of  the  National  Labor  Relations  Board 
and  also  was  asking  this  Court  to  find  that  certain 
conduct  which  they  had  already  engaged  in  or 
announced  their  intention  to  engage  in,  constituted 
a  violation  of  that  act. 

The  Court:  I  want  to  be  sure  that  you  stated 
what  you  intended  to  state.  Maybe  I  misunderstood 
you.  Mr.  Brown's  contention  that  you  are  consid- 
ering right  now,  as  I  understand,  is  to  determine 
whether  these  labor  unions  are  under  the  Taft- 
Hartley  Act,  not  the  National  Labor  [190]  Rela- 
tions Board. 

Mr.  Penfield:  That  is  what  I  meant  to  say.  In 
other  words,  they  are  covered  by  its  provisions, 
and  as  I  understand  it  now — and  I  would  like  Mr. 
Brown  to  state  if  this  is  correct — now  you  are  not 
seeking  to  have  the  Court  adjudicate  whether  or 
not  the  conduct  which  has  transpired,  or  is  threat- 
ened to  take  place,  constitutes  a  violation  of  the 
Taft-Hartley  Act,  but  is  to  have  this  Court  decide 
whether  or  not  the  Taft-Hartley  Act  can  cover  the 
particular  individuals  and  types  of  businesses  they 
are  engaged  in,  is  that  correct? 

Mr.  Brown:  May  it  please  the  Court  and  Mr. 
Penfield,  that  is  absolutely  correct.  Our  theory  is 
this — the  only  issue  of  fact  eventually  that  is  going 
to  develop  is  whether  or  not  the  operation  of  the 
industry,  the  operation  of  the  unions  and  employ- 
ers is  in  interstate  commerce  or  so  affects  inter- 
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state  commerce  as  to  be  governed  by  the  Taft- 
Hartley  Act.  We  are  not  asking  the  Court  to  ad- 
judicate anything  in  respect  to  past  acts,  not  ask- 
ing the  Court  to  declare  unfair  labor  practices, 
and  my  answer  to  your  last  question  is  that  our 
contention  is  limited  to  that  very  thing. 

Mr.  Penfield:  I  might  say  in  that  regard  T  da 
not  think  it  fundamentally  affects  the  position  we 
take.  Perhaps  it  narrows  the  thing  down  slightly 
more  in  respect  to  the  relief  asked.  However,  in 
discussing  and  arguing  the  matter,  it  will  be  neces- 
sary to  consider,  I  think,  both  aspects  of  it  [191] 
because  both  go  to  the  same  thing,  the  jurisdiction 
of  a  district  court  to  decide  on  matters  free  of 
the  coverage  of  the  act  with  respect  to  its  applica- 
tion to  particular  individuals  or  with  respect  to  a 
particular  violation,  whether  such  violation  with 
respect  to  these  individuals  or  businesses  is  gov- 
erned, and  I  do  not  think  they  can  be  entirely  sep- 
arated for  the  purposes  of  argiunent,  although  I 
will  try  to  limit  it  as  best  I  can. 

Mr.  Griswold:  Before  you  start  on  your  argu- 
ment, Mr.  Penfield,  may  I  interrupt  again  for 
something  I  would  like  to  ask.  The  Court  will  re- 
call— it  has  come  up  now  and  your  Honor  asked 
what  the  actual  controversy  was.  The  Court  said 
very  properly  that  we  were  bound  by  the  plead- 
ings in  the  complaint.  I  want  to  call  your  Honor's 
attention  to  two  or  three  statements  that  were  made 
in  the  complaint,  insofar  as  actual  controversy  is 
concerned.  I  refer  now  over  to  page  6,  as  I  have  it 
here,  of  the  complaint,  which  is  paragraph  V,  in 
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which  this  statement  is  made— I  am  reading  from 
line  18: 

"That  it  was  the  opinion  of  the  Reno  Em- 
ployers Council  after  advice  given  by  legal 
counsel,  that  the  Labor  Management  Relations 
Act  of  1947  prevented  the  continuation  of  the 
master  agreement  beyond  May  21,  1948,  with- 
out a  revision  of  the  union  security  provision 
of  said  contract  as  required  by  said  Labor 
Management  Relations  Act  of  1947."  [192] 

In  other  words,  the  complaint  says  that  the  con- 
tract upon  which  this  action  is  founded  went  out, 
unless  your  Honor  stopped  it,  on  May  21,  1948. 
Now  the  contract  is  the  basis  of  the  complaint  and 
their  allegation  is  when  you  did  not  continue  that 
restraining  order  in  effect,  that  the  original  con- 
tract was  discontinued. 

Now  go  over  a  little  farther,  and  this  is  on  the 
top  of  the  next  page,  in  the  same  paragraph: 

''That  thereafter  and  during  said  negotia- 
tions your  petitioner  took  the  position  in  such 
negotiations  that  the  master  agreement  could 
not  be  continued  after  the  date.  May  21,  1948, 
without  compliance  wdth  Section  8  A  I  of  the 
Labor  Management  Relations  Act  of  1947,  the 
same  being  Chapter  120,  Public  Law  101,  which 
requires  an  election  and  affirmative  vote  of  the 
employees  on  the  question  whether  imion  mem- 
bership be  made  a  condition  of  employment." 

Now  let  us  tie  that  in,  if  the  Court  please,  with 
the  next  statement  that  is  found  over  in  the  com- 
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plaint.  I  am  referring  now  to  page  12  and  para- 
graph X,  in  which  this  statement  is  made,  and  then 
I  want  the  two  contracts  that  counsel  was  going 
to  hand  your  Honor  read  to  your  Honor,  so  your 
Honor  can  get  the  full  picture : 

"That  your  petitioner  does  not  contest 
or  [193]  object  to  the  fact  that  respondents  are 
the  proper,  recognized  bargaining  agents  for 
the  employees  in  the  aforesaid  industry  for 
the  purpose  of  negotiating  and  bargaining  for 
hours,  wages  and  working  conditions,  but  that 
said  petitioner  does  contend  that  respondents 
have  not  complied  with  the  Labor  Management 
Relations  Act  of  1947  in  respect  to  having  had 
the  iDroper  elections  authorizing  said  bargain- 
ing agents  of  resiDondents  herein  to  negotiate 
and  contract  for  a  union  security  clause  in  any 
collective  bargaining  contract  arrived  at  after 
negotiation  with  petitioner;  *  *  *" 

Now  the  complaint  itself,  may  it  please  the 
Court,  states  that  the  contract  which  is  the  basis 
of  the  complaint  was  discontinued  on  May  21st  and 
would  be  discontinued  unless  your  Honor  had  re- 
strained it,  and  then  the  complaint  says  that  these 
people,  the  unions,  are  the  proper  parties  to  bar- 
gain on  wages  and  hours.  Now  if  the  Court  please, 
if  you  have  those  now,  I  would  like  to  hand  to  your 
Honor  the  contracts  that  were  entered  into,  which 
are  merely  doing  exactly  what  was  said  could  be 
done  in  the  complaint.  Now  insofar  as  actual  con- 
troversy, going  to  the  four  corners  of  the  com- 
plaint  
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The  Court  (interrupting) :  First  maybe  we  are 
going  a  little  too  far  in  advance.  It  seems  to  me 
that  [194]  normal  presentation  of  this  argument — 
this  is  just  a  suggestion — first,  has  the  Court  juris- 
diction. We  are  not  concerned  with  the  question 
whether  or  not  there  is  a  controversy  until  we  find 
whether  or  not  we  have  jurisdiction  to  act  if  there 
was  one. 

Mr.  Griswold:  I  agree  with  that,  but  your 
Honor  asked  the  question  as  to  actual  controversy 
and  I  put  this  in  because  I  was  not  satisfied  with 
Mr.  Brown's  statement  of  the  actual  controversy. 
I  didn't  agree  with  him  on  it. 

(On  Motion  to  Dismiss.) 

Mr.  Penfield:  Your  Honor's  observation  is  pre- 
cisely as  I  was  about  to  mention.  We  are  not  ad- 
mitting there  is  a  controversy  or  not.  Assuming 
there  is  a  controversy,  for  the  purposes  of  argu- 
ment, we  maintain  the  Court  does  not  have  juris- 
diction over  the  subject  matter.  Our  motion  raises 
three  principal  points:  (1)  that  the  Act  does  con- 
fer exclusive  jurisdiction  in  the  Board  in  all  mat- 
ters involving  unfair  labor  practices,  and  (2)  the 
Court  does  not  have  jurisdiction  of  the  suit  of  pri- 
vate parties,  that  federal  courts  do  not  have  juris- 
diction in  the  suit  of  private  parties  to  determine 
whether  the  operations  of  employers  and  labor  or- 
ganizations affect  commerce  within  the  mention 
of  the  Act.  In  other  words,  such  jurisdiction  is 
given  by  Congress  to  the  Board  initially  and  that 
jurisdiction  which  district  courts  do  have  in  cer- 
tain   [195]    labor  matters   covered   by  the   Act   is 
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strictly  limited  by  certain  sections  of  the  Act,  to 
which  I  will  refer  later,  and  to  point  out  to  the 
Court  that  this  is  not  one  of  them ;  and  (3)  the  plain- 
tiff has  failed  to  exhaust  its  administrative  remedy 
under  the  provisions  of  the  Act  and  therefore 
states  no  cause  of  action. 

Now  as  I  indicated  before,  I  can  not  entirely 
separate  these  contentions  and  I  think  that  actually 
they  are  one  and  the  same  thing.  The  Court's  at- 
tention has  already  been  called  to  certain  allega- 
tions of  the  complaint.  Certainly  the  complaint 
does  allege,  on  pages  3  and  4  of  the  complaint, 
paragraph  III,  that  the  action  arose  under  the  com- 
merce clause  of  the  Constitution  and  under  the 
Labor  Management  Relations  Act  of  1947.  Now 
following  this  general  allegation  of  the  basis  for 
jurisdiction,  the  complaint  goes  on  to  say  that  the 
plaintiff  has  members  and  to  set  forth  the  nature 
of  each  industry,  how  it  has  certain  materials  move 
across  State  lines,  that  there  had  been  a  contract 
in  effect  up  until  through  May  of  1948  and  there- 
after that  defendant  had  notified  plaintiff  that  it 
desired  to  negotiate,  that  a  dispute  had  arisen  con- 
cerning the  applicability  of  the  Labor  Management 
Relations  Act,  referred  to  by  its  more  common  title, 
Taft-Hartley  Act,  but  has  taken  the  position  that 
the  provisions  of  the  Act  do  not  govern,  and  inas- 
much as  iDrior  contracts  did  require  closed  shop, 
or  wliat  they  call  union  referral  clause,  which  were 
now  outlawed  [196]  by  the  Taft-Hartley  Act,  the 
only  way  the  union  security  clause  could  be  ob- 
tained was  for  these  defendants  to  go  to  the  Board 
and  participate  in  the  type  of  election  required  by 
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Section  907,  that  in  order  to  coerce  plaintiff  to 
agree  to  an  increase  in  wage  levels  presently  con- 
tained in  the  contract,  defendant  has  taken  the 
position  that  the  Taft-Hartley  Act  did  not  apply 
and  it  was  their  position  that  they  were  not  bar- 
gaining in  good  faith  and  they  were  asking  this 
Court  initially,  at  least,  to  enter  a  judgment  to 
give  them  declaratory  relief,  deciding  whether  or 
not  these  operations  did  affect  commerce  within  the 
meaning  of  the  Act,  and  as  I  understand  the  orig- 
inal complaint,  original  prayer,  they  were  also  ask- 
ing this  Court  to  decide  whether  or  not  these  pro- 
visions that  the  union  was  demanding  were  in 
themselves  violation  of  the  act.  Now  I  imderstand 
that  i^ortion  has  been  dropped,  but  they  still  want 
the  court  to  decide  that  the  type  of  business  in- 
volved affects  commerce  to  such  an  extent  that  the 
provisions  of  the  act  govern. 

Now^  it  is  our  position  that  we  have  exclusive 
jurisdiction  to  determine  these  questions  initially 
and  that  there  is  no  authority  vested  in  this  court 
at  a  suit  of  private  parties  to  determine  whether 
or  not  the  Taft-Hartley  Act  provisions  do  govern. 
This  goes  to  the  question  of  whether  or  not  this 
court  can  decide  that  this  particular  business  af- 
fects commerce,  at  least  for  the  purpose  bringing  it 
T^^thin  the  purview  [197]  of  the  Taft-Hartley  Act, 
or  whether  or  not  they  have  engaged  in  unfair 
labor  practices.  Our  position  is  they  go  back  to  the 
AVagner  Act  itself.  The  Wagner  Act,  when  orig- 
inally enacted  in  1935  stated  specifically  in  Section 
10  (a)  that  the  Board  had  exclusive  jurisdiction 
over  all  matters  involving  unfair  labor  practices. 
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The  exclusiveness  of  the  Board's  jurisdiction  is  not 
only  borne  out  by  the  language  of  the  Act,  in  which 
the  word  "exclusive"  was  used,  but  also  borne 
out  by  the  legislative  history,  which  indicated  an 
intent  on  the  part  of  Congress  to  set  up  an  ad- 
ministrative tribunal  which  in  certain  matters 
where  labor  relations  affected  commerce,  that  this 
administrative  tribunal  would  be  the  first  foriun 
to  which  the  parties  could  go.  Provisions  were 
made  in  the  Act  that  if  persons  were  aggrieved  by 
the  activities  of  this  administrative  tribunal,  they 
could  then  go  to  the  proper  circuit  court  of  appeals 
for  a  review.  That  was  the  parent  of  the  Act.  It 
was  attacked  repeatedly.  Attempts  were  made  in 
the  early  days  of  the  Act  to  bring  the  matter  be- 
fore district  courts  by  i^arious  types  of  proceed- 
ings. Many  decisions  were  handed  down.  The  mat- 
ter was  adjudicated  by  the  Supreme  Court.  We 
have  cited  in  our  memorandum — I  won't  burden 
the  Court  with  going  into  them  now — at  any  rate, 
it  is  established  without  any  question  of 

The  Court :  What  the  Court  is  concerned  with — 
I  am  anxious  to  be  burdened  with  these  authorities. 

Mr.  Penfield:  We  have  submitted  a  rather  ex- 
tensive [198]  memorandum  in  support  of  our  posi- 
tion and  on  page  7  of  the  memorandiun,  pages  7 
and  8,  we  have  cited  cases.  Supreme  Court  cases 
and  Circuit  Court  cases.  These  cases,  bear  in  mind, 
of  course,  were  decided  after  the  Wagner  Act — 
I  refer  your  Honor  to  that  at  present  as  authority 
for  the  proposition  that  the  Wagner  Act  conferred 
public  rights  that  were  enforceable  by  the  Board 
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and  the  Board  had  exclusive  initial  jurisdiction.  I 
think  most  of  these  cases  make  that  matter  very 
clear,  and  as  we  point  out  in  our  foot-note  in  our 
memorandum,  the  original  Wagner  Act,  which  was 
amended,  did  have  a  bill  granting  concurrent  juris- 
diction to  the  Board  and  district  court  to  prevent 
unfair  labor  practices,  and  this  was  deleted  by  the 
committee  in  conference  Avith  the  Senate  and  did 
not  go  into  the  bill.  I  do  not  know  as  counsel  seri- 
ously challenged  under  the  Wagner  Act  the  Board's 
exclusive  jurisdiction  in  matters  like  these.  It  was 
clear  and  supported  by  competent  court  authority, 
including  the  United  States  Supreme  Court,  in 
these  cases  we  have  cited.  So  the  question  then 
arises,  did  the  enactment  of  the  Taft-Hartley  Act, 
slightly  more  than  a  year  ago,  change  the  situation, 
so  that  now  this  court  would  be  given  jurisdiction 
which  it  would  not  have  had  under  the  Wagner 
Act?  We  submit  that  no  such  change  has  come 
about ;  first,  because  of  the  language  of  the  new  act 
itself;  second,  because  the  legislative  history  in  con- 
nection with  the  language,  insofar  as  it  might  be 
construed,  is  in  no  way  ambiguous  and  fully  sup- 
I)orts  the  construction  [199]  that  we  give  to  the 
language;  and,  third,  because  the  courts  before 
which  the  cases  have  come  since  the  enactment  of  ! 
the  Act  have  found — and  we  think  with  well-rea- 
soned opinions  in  a  nimiber  of  them,  with  par- 
ticular respect  to  the  Amazon  Cotton  case  in  the 
4th  Circuit,  to  which  I  will  refer  later,  that  we 
feel  support  our  position. 

Mr.  Brown:  Your  Honor,  I  might  suggest  to 
counsel  and  the  Court  that  under  the  Amazon  Cot- 
ton Case  we  are  absolutely  agreed  that  this  court 
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had  no  jurisdiction — we  will  so  stipulate — to  pre- 
vent an  unfair  labor  practice  as  it  is  provided  for 
in  the  Wagner  Act  concerning  an  unfair  labor  prac- 
tice. We  admit  that  you  have  to  go  to  your  admini- 
strative remedies,  you  would  have  to  exhaust  them, 
and  we  would  like  to  recommend  that  the  only  issue 
is  this,  does  this  court  have  jurisdiction,  under  de- 
claratory judgment  act,  to  say  whether  the  Taft- 
Hartley  Act  applies  or  not.  Counsel  in  his  argu- 
ment is  absolutely  correct  on  the  law  in  respect  to 
those  other  matters.  Mr.  Penfield,  we  will  so  stipu- 
late. 

The  Court:  Let  me  ask  you  this,  Mr.  Brown. 
You  agree  with  Mr.  Penfield  that  under  the  Wag- 
ner Act  the  district  court  had  no  jurisdiction  to 
determine,  that  the  matter  was  a  matter  for  the  ad- 
ministrative board  of  the  National  Labor  Relations 
Board? 

Mr.  Brown:  No,  that  isn't  it  at  all,  your  Honor. 
We  will  admit  that  the  Supreme  Court  of  the 
United  States,  in  [200]  Bethlehem  Steel  vs.  New 
York  Labor  Relations  Board,  held  this  view,  that 
insofar  as  Section  10  (a)  of  the  old  Wagner  Act, 
which  is  Section  10  (a)  as  amended  of  the  new  Taft- 
Hartley  Act,  that  insofar  as  power  of  the  Board 
to  prevent  unfair  labor  practices,  that  the  Board 
and  not  the  courts  had  exclusive  jurisdiction.  Now 
that  is  not  the  proposition  here  at  all,  may  it  please 
the  court.  We  are  not  asking  this  Court  to  prevent 
an  unfair  labor  practice.  We  are  not  suing  for  dam- 
ages. We  are  merely  asking  whether,  by  virtue  of 
being  under  interstate  commerce,  or  affecting  inter- 
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state  commerce,  are  we  under  the  fair  labor  stand- 
ards. 

The  Court:  Has  the  National  Labor  Relations 
Board  the  i^ower  to  pass  upon  questions  of  its  own 
jurisdiction? 

Mr.  Penfield:  That  is  the  initial  problem  in 
every  case  before  us,  whether  the  particular  person 
and  type  of  business  engaged  in  affects  commerce 
within  the  meaning  of  our  Act. 

The  Court:  In  other  words,  the  second  conten- 
tion that  you  make  is  that  the  plaintiffs  here — that 
is  what  they  are  denominated — do  have  administra- 
tive remedy  at  the  present  time  of  applying  to  your 
Board  for  a  determination  whether  or  not  the  op- 
eration of  these  different  unions,  or  any  one  of 
them,  are  within  the  Taft-Hartley  Act? 

Mr.  Penfield:     Precisely. 

Mr.  Brown:  May  I  just  point  out  one  thing. 
I  want  [201]  to  get  the  record  straight,  may  it 
please  the  Court.  We  have  Exhibit  ^ '  E "  to  our  com- 
plaint, which  consists  of  Mr.  Penfield 's  boss's  letter 
to  our  clients,  and  it  reads  as  follows: 

*' National  Labor  Relations  Board 
Washington,  D.  C. 

April  8,  1948 
'^Reno  Employers  Council 
Attention  Mr.  W.  M.  Caldwell 
P.  O.  Box  2390 
Reno,  Nevada 
Gentlemen : 

*'This  will  acknowledge  your  letter  of  March  26, 
1948,  in  which  you  make  inquiry  with  respect  to 
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the  proceedings  required  for  the  renewal  of  the 
agreement  between  the  Reno  Employers  Council 
and  the  Building  and  Construction  Trades  Council 
of  Reno. 

''The  problem  which  you  pose  is  a  controversial 
one  which  doubtlessly  will  at  some  time  be  the 
subject  of  Board  and  Court  decisions,  and  is  one 
to  which  I  do  not  feel  justified  in  giving  a  solution 
without  very  thorough  and  careful  study.  I  regret, 
therefore,  that  I  find  it  necessary  to  decline  to  ad- 
vise you  on  this  matter.  I  am  sure  that  you  will 
understand  the  reason  when  you  consider  how  many 
such  requests  have  been  directed  to  me  in  these 
busy  times.  I  sincerely  hope  that  these  problems 
will  soon  become  settled  and  that  your  legal  ad- 
visers can  now  give  you  the  assistance  which  you 
need. 

"Returned  herewith  is  the  copy  of  the  agreement 
which  you  designated  as  Exhibit  1,  in  your  March 
26th  letter. 

"Sincerely  yours, 

/s/  ROBERT  N.  DENHAM, 
General  Counsel."  [202] 

Mr.  Penfield:  Well,  precisely,  your  Honor.  We 
have  every  day  in  our  regional  office,  and  I  assume 
it  exists  all  over  the  country  and  in  Washington, 
people  coming  in  and  asking  what  about  this,  does 
your  Act  cover  it,  and  that  sort  of  thing.  We  are 
operating,  the  Board,  as  a  quasi- judicial  agency. 
They  are  asking  us  to  decide  matters.  We  could  not 
give  anybody  a  binding  opinion.  It  is  a  controver- 
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sial  question  but  who  is  to  decide  if?  The  Board. 
Not  this  Court,  and  that  is  the  question. 

The  Court:  Let  me  make  an  observation  here 
to  see  whether  I  have  the  right  understanding  of 
Mr.  Denham's  letter.  It  says,  the  problems  will 
doubtlessly  be  the  subject  of  Board  and  Court  de- 
cisions. Now  wouldn't  that  mean  that  the  Board 
might  decide  this  present  question?  Then  if  the 
parties  who  felt  aggrieved  desire  to  take  it  into 
Court,  they  would  go  into  the  Circuit  Court  of  Ap- 
peals ? 

Mr.  Penfield:  Precisely,  that  is  exactly  what 
would  ha]Dpen,  and  there  are  instances  where  the 
matter  might  come  before  the  district  court,  if  the 
Board  brought  it  on  a 

The  Court:  (Interrupting)  Now  there  is  one 
principle  of  law  that  seems  to  me  to  be  pretty  per- 
suasive and  applicable  to  such  a  situation  as  this, 
that  a  person  who  feels  aggrieved  and  has  either  ad- 
ministrative remedy  or  a  court  remedy,  must  pur- 
sue their  administrative  remedy  [203]  first.  Now  if 
it  is  conceded  here  by  the  plaintiff  that  the  only 
questions  which  are  raised  here  now  before  this 
Court  could  be  determined  by  the  National  Labor 
Relations  Board,  I  think  we  ought  to  be  through 
with  this.  If  these  very  questions  here  that  are  pre- 
sented to  the  Court  today,  if  the  National  Labor 
Relations  Board,  an  administrative  body,  has  the 
power  and  authority  to  determine  whether  or  not 
the  Taft-Hartley  Act  applies  to  this  group  of 
unions,  or  any  one  of  them,  it  seems  to  me  that  the 
I)laintiffs  here  should  first  exhaust  their  administra- 
tive remedy. 
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Mr.  Griswold:     That  is  right. 

The  Court:  If  it  is  conceded  by  Mr.  Brown  that 
the  National  Labor  Relations  Board  has  the  author- 
ity and  power,  if  an  application  was  made  to  it, 
to  determine  first  the  question 

Mr.  Brown  (Interrupting) :  No,  I  have  not 
made  that  contention,  your  Honor. 

The  Court:    You  dispute  that,  Mr.  Brown? 

Mr.  Brown:    Yes,  we  dispute  that. 

The  Court:  Well,  it  appears  to  the  Court  that 
the  National  Labor  Relations  Board  has  the  power 
to  determine  whether  or  not  these  unions,  or  any  one 
of  them,  are  subject  to  the  Taft-Hartley  law,  on 
the  ground  there  is  an  administrative  remedy  which 
has  not  been  exhausted. 

Mr.  Penfield :  In  that  connection,  I  think  it  per- 
fectly [204]  clear  that  we  do  have  the  power.  If  you 
look  at  the  allegations  of  the  complaint,  they  set 
forth  that  this  difference  arose  over  the  application 
of  the  Act.  Now  if  you  look  to  the  provisions  of 
the  Act,  the  Board  does  not  have  what  you  might 
call  automatic  jurisdiction  of  everything  that  may 
be  within  its  purview.  It  is  necessary  for  a  party 
to  file  with  us  documents  known  either  as  a  charge 
alleging  that  somebody  is  engaged  in  unfair  labor 
practices,  or  a  petition  alleging  that  their  exists 
a  question  concerning  representation  which  it  asks 
us  to  determine.  Now  we  have  had  this  matter  up. 
We  have  a  case  on  trial  in  Oregon  at  the  very 
moment,  where  the  issue  was  raised  by  the  union 
insisting  upon  provisions  in  its  contract  which  it 
claimed  did  not  violate  the  provisions  of  Section 
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8  A  3  of  the  Act,  with  respect  to  the  closed  shop, 
a  union  provision  which  that  proposes  to  outlaw. 
The  union  took  that  position  and  claimed  that  the 
Act  did  not  cover  that.  The  employer  said  it  did 
cover  it.  The  union  said,  ''We  insist  on  bargaining 
with  you  and  as  a  condition  that  you  agree  with 
this  provision  you  have  always  had  in  your  con- 
tract for  many  years  and  we  feel  we  have  the  right 
to  do  it."  They  did  not  follow  the  law.  The  em- 
ployer came  to  us  and  filed  charges,  alleging  the 
union  was  refusing  to  act  in  good  faith  for  the 
reason  that  the  union  was  insisting  upon  this  under 
the  act  and  had  no  right  to  insist  upon  it.  Now  we 
issue  a  complaint  upon  that  basis — there  is  more 
than  one  case,  I  am  referring  [205]  only  to  one 
with  which  I  am  familiar,  ])ut  that  is  exactly  the 
way  an  issue  like  that  can  be  decided.  One  party 
is  wrong,  that  is  true  of  every  lawsuit,  and  we  then 
have  before  us  the  question  of  whether  or  not — 
clearly,  if  the  union's  position  is  that  its  business 
does  not  affect  interstate  commerce,  we  have  no 
jurisdiction  in  matters  which  do  not  affect  com- 
merce within  the  meaning  of  our  act.  It  is  very 
controversial.  Some  cases  are  clear,  some  are  bor- 
derline, there  are  some  cases  in  w^hich  you  have 
court  decisions,  some  cases  none.  AA^e  proceeded  in 
that  case  now  that  went  to  Mr.  Denham.  They  told 
him  about  this  dispute,  asked  his  opinion,  he  said 
he  couldn't  give  an  opinion,  that  is  a  matter  that 
might  come  before  the  Board  and  the  Board  would 
have  had  to  decide.  He  could  not  give  an  opinion 
any  more  than  your  Honor  could  if  somebody  asked 
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you  whether  any  conduct  violated  the  law.  You 
might  discuss  the  matter,  but  couldn't  give  an  opin- 
ion, but  courts  do  not  determine  that  sort  of  thing 
and  boards  and  quasi- judicial  agencies  do  not.  This 
matter  can  be  raised  in  the  same  way.  The  employer 
could  have  taken  the  position  that  there  was  cover- 
age, the  union  was  taking  the  position  there  was  no 
coverage.  One  or  the  other  is  true.  If  a  charge  was 
filed  with  us,  we  could  determine,  but  we  still  can 
determine  if  it  still  is  a  matter  of  issue,  and  that 
is  precisely  our  point  here. 

The  Court:  Did  Mr.  Brown  contend  that  the 
National  [206]  Labor  Relations  Board  has  not 
power  and  authority  to  determine  whether  or  not 
these  particular  unions  are  within  the  purview  of 
the  Labor  Management  Act  and  Taft-Hartley  law? 

Mr.  Brown:  No,  I  do  not  contend  that  point, 
your  Honor,  if  I  may  respectfully  suggest — the 
Board  only  has  such  power  as  is  conferred  by  this 
law.  Section  10  (a),  and  the  following  sections 
there.  The  Board  is  empowered  as  hereinbefore  pro- 
vided, ''to  prevent  any  person  from  engaging  in 
any  unfair  labor  practice  affecting  commerce." 
This  power  ''shall  not  be  affected  by  any  other 
means  of  adjustment  or  prevention  that  has  been 
or  may  be  established  by  agreement,  code,  law, 
or  otherwise. ' '  Now  I  think  the  theory  that  perhaps 
the  Court  has  in  mind  and  Mr.  Penfield  and  some 
of  us  is  that  we  are  seeking,  by  way  of  remedy,  a 
declaratory  judgment  of  some  affirmative  relief.  We 
have  no  unfair  labor  practices  at  all,  your  Honor. 
We  are  merely  asking  whether  this  book  applies 
or  the  other  one  does. 
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The  Court:  Let  me  ask  a  question  there.  Sup- 
pose this  Court  did  determine  in  this  action  that 
the  Act  applied,  what  would  you  do  next^ 

Mr.  Brown:     That  would  become  res  ad  judicata. 

The  Court:     What  is  your  next  step? 

Mr.  Bro\\Ti:  The  next  step,  your  Honor,  is  to 
negotiate  and  bargain  with  these  respondents  and 
complete  a  contract  [207]  covering  all  the  condi- 
tions.  That  is  our  plan. 

Mr.  Penfield:  I  can  see  the  next  step  very  eas- 
ily, your  Honor.  If  the  Court  made  an  adjudica- 
tion to  that  effect  that  the  Act  did  cover,  they 
would  then  say,  ^'You  have  to  go  to  the  Board  and 
go  through  proper  allegations."  We  are  charged 
under  the  law  with  determining  these  matters.  May- 
be we  differ.  It  was  for  this  very  reason  that  the 
Board  has  exclusive  jurisdiction.  An  attempt  was 
made  to  synchronize  it  so  we  wouldn't  have  the 
courts  aU  over  the  country  coming  to  one  conclu- 
sion and  the  Board  coming  to  another  conclusion, 
with  attendant  abuses. 

Mr.  Brown:  If  Mr.  Penfield  can  point  to  any 
authority  in  law,  case  or  statute,  which  says  that 
the  Labor  Relations  Board  has  the  authority  to  de- 
termine upon  the  question,  is  this  industry  covered 
by  the  Act  or  is  it  not,  I  would  like  to  hear  it.  We 
contend,  your  Honor,  that  before  that  matter  is  a 
matter  to  be  determined  by  the  National  Labor 
Relations  Board,  there  must  be  a  charge  filed  with 
the  National  Labor  Relations  Board,  of  which  the 
question  of  jurisdiction  is  but  one  element  to  be 
determined,  but  that  this  court  is  not  asked  to  pre- 
vent an  unfair  labor  practice.  There  is  not  a  smgle 
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iota  of  language  in  the  Taft-Hartley  Act  or  the 
Wagner  Act,  nor  any  other  decision  of  this  court 
that  way,  but  we  have  a  brand  new  decision  in  the 
State  of  New  Hampshire  under  the  declaratory 
[208]  judgment  act,  not  a  federal  case,  but  the 
Supreme  Court  of  New  Hampshire  said  it  was 
proper,  under  declaratory  judgment  for  the  court, 
under  union  declaratory  act,  which  is  essentially 
your  federal  act,  to  determine  whether  or  not  the 
Taft-Hartley  governed  or  the  Willey  Act  governed, 
and  that  is  International  Brotherhood  of  Teamsters, 
etc.,  vs.  Riley,  decided  June  1,  1948  of  this  year. 

Mr.  McCarthy:  May  it  please  the  Court,  this 
matter  was  before  the  State  Supreme  Court  of  Cali- 
fornia just  the  other  day  in  the  case  of  Gerry 
against  Superior  Court  of  Los  Angeles.  It  was  de- 
cided on  June  16,  1948.  This  is  in  an  equity  court 
and  no  matter  what  you  do  with  it,  this  is  still  an 
equity  court,  and  if  your  Honor  decided  injunction 
was  proper,  you  would  have  to  issue  it,  whether  it 
was  in  the  prayer  or  not.  The  court  of  equity,  once 
it  takes  a  dispute,  must  totaUy  solve  it.  That  is  the 
basis  of  our  equity  jurisdiction,  not  the  prayer  for 
relief,  that  gives  this  court  equity  powers. 

Now  the  situation  here  is  that  the  Court  was 
not  interested  in  injunctive  features  in  the  slight- 
est. The  Court  was  interested  primarily  in  juris- 
diction. This  arose  on  the  question  of  concurrent 
jurisdiction,  and  the  same  situation  applies  to  the 
federal  district  court: 

''It  is  the  petitioner's  argument  that  the  state 
courts  have  concurrent  jurisdiction  with  [209]  the 
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federal  courts  to  enforce  rights  created  by  a  federal 
statute.  Inasmuch  as  the  laws  of  the  United  States 
are  as  binding  on  citizens  and  courts  as  state  laws, 
state  courts  competent  to  exercise  it  have  concur- 
rent jurisdiction  with  the  federal  courts  to  enforce 
federal  laws  unless  expressly  or  by  necessary  im- 
plication withheld  by  federal  statute,  and  the  exist- 
ence of  jurisdiction  creates  the  duty  to  exercise  it. 
(Citing   cases.)    In   Bethlehem   Steel   Co.   v.    New 
York   State  Labor  Relations  Board,   April,   1947, 
330  S.  T.  767,  67  S.  Ct.  1026,  1029,  91  L.  Ed.  1234, 
it  was  recognized  as  a  settled  rule  that  exclusion  of 
state  action  may  be  implied  from  the  nature  of  the 
legislation  and  the  subject  matter  although  express 
declaration  of  that  result  be  wanting  citing  Napier 
V.  Atlantic  Coast  Line  R.  Co.,  272  U.  S.  605,  47  S. 
Ct.  207,  71  L.  Ed.  432.  At  the  same  time  the  Su- 
preme Court  also  pointed  out  that  Congress  had  not 
seen  fit  to  lay  down  even  a  general  guide  to  the 
construction  of  the  National  Labor  Relations  Act ' 
as  it  sometimes  does   (referring  to  the  Securities 
Act  of  1933,  Sec.  18,  48  Stat.  85,  15  U.  S.  C.  A.  Sec. 
77r;  Securities  Exchange  Act  of  1934,  Sec.  28,  48 
Stat.  903,  15  U.  S.  C.  A.  Sec.  78bb;  United  States 
Warehouse  Act,  Sec.  29,  39  Stat.  490,  46  Stat.  1465, 
7  U.  S.  C.  A.  Sec.  269)  [210]  by  saying  that  its  regu- 
lation either  shall  or  shall  not  exclude  state  action.! 
This  court  has  also  recognized  that  when  the  ques-j 
tion  is  whether  a  state  court  may  take  jurisdiction.] 
of  matters  arising  under  a  federal  law  inquiry  is 
first  directed  to  the  intention  of  Congress  in  thati 
regard.  Miller  v.  Municipal  Court,  supra,  22  Cal. 
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2cl  818,  836,  142  P.  2d  297.  Therefore,  whether  con- 
current state  jurisdiction  exists  is  a  matter  to  be 
determined  from  a  construction  of  the  act  itself." 

The  California  Supreme  Court  recognized  you 
simply  can  not  just  take  this  act  as  amended,  but 
you  have  to  go  back  to  the  original  act  and  prop- 
erly consider  it: 

^'A  proper  conclusion  depends  in  part  upon  the 
construction  of  the  act  before  the  1947  amendments. 
Pursuant  to  section  10  of  the  National  Labor  Rela- 
tions Act,  29  U.  S.  C.  A.  Sec.  160,  the  National 
Labor  Relations  Board  was  empowered,  upon  issu- 
ing a  complaint  and  notice,  to  conduct  a  hearing 
on  a  charge  of  employer  unfair  labor  practices  de- 
fined in  the  act  and  to  issue  a  cease  and  desist  or- 
der, together  with  orders  for  affirmative  relief.  Such 
orders  were  enforced  by  petition  to  the  Circuit 
Court  of  Appeals  which  was  empowered  to  conduct 
a  hearing  and  render  a  decree  (including  temporary 
injunctive  [211]  relief)  enforcing,  modifying  and 
enforcing,  or  setting  aside  the  order  of  the  board. 
For  the  purposes  of  section  10,  the  limitations  im- 
posed by  the  Norris-La  Guardia  Act,  47  Stat.  70, 
29  U.  S.  C.  A.  Sees.  101-115,  upon  the  issuance  of 
restraining  orders  and  injunctions  in  cases  involv- 
ing labor  disputes  were  removed. 

"By  section  10(a)  before  amendment  the  power 
thus  reposed  in  the  National  Labor  Relations  Board 
was  made  'exclusive'  and  not  'affected  by  any  other 
means  of  adjustment  or  prevention  that  has  been 
or  may  be  established  by  agreement,  law,  or  other- 
wise.' In  Amalgamated  Utility  Workers  v.  Consoli- 
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dated  Edison  Co.,  309  U.S.  261,  264,  60  S.Ct.  561,  563, 
84  L.  Ed.  738,  the  Supreme  Court  said,  with  refer- 
ence to  providing  the  remedy  for  the  specified  un- 
fair labor  practices:  'Within  the  range  of  its  con- 
stitutional power,  Congress  was  entitled  to  deter- 
mine what  remedy  it  would  provide,  the  way  that 
remedy  should  be  sought,  the  extent  to  which  it 
should   be   afforded,    and   the   means   hy   which   it 
should    be    made    effective.'    The    Supreme    Court 
pointed   out   that   the   course   of   proceedings   was 
definite    and   restricted;    that   the    board    and   the 
board  alone  could  determine  whether  an  employer 
had  engaged  in  an  unfair  [212]  labor  practice ;  that 
the  board  was  chosen  as  an  instrument  or  agency, 
exclusive  of  any  private  person  or  group,  to  assure 
protection   from  the   described  unfair  conduct  in 
order  to  remove  obstructions  to  interstate  commerce, 
and  that  the  board  alone  was  authorized  to  take 
proceedings    to  enforce  its  order.  The  sole  author- 
ity of  the  board  to  secure  prevention  of  unfair  labor 
practices  affecting  commerce  was  thus  recognized. 
That  section  10  of  the  National  Labor  Relations 
Act  committed  to  the  board  the  exclusive  power 
to  decide  whether  unfair  labor  practices  by  the  em- 
ployer had  been  engaged  in  and  to  determine  the 
action  that   should  be   taken   to   remove   or  avoid 
the  consequences  thereof  was  again  stated  in  Na- 
tional  Licorice   Co.   v.    National   Labor   Relations 
Eoard,  *  *  *" 

I  am  omitting  the  citations  as  I  read: 
''Also,  National  Labor  Relations  Board  vs.  Jones 
&  Laughlin  Steel  Corporation  *  *  *" 
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That,  your  Honor,  is  the  first  case  under  this 
act  and  the  leading  case: 

"*  *  *  upheld  as  constitutional  the  vesting  of  the 
exclusive  power  in  the  board.  The  most  recent  pro- 
nouncement of  the  Supreme  Court  to  come  to  our 
attention  is  in  Bethlehem  Steel  Co.  v.  New  York 
State  Labor  Relations  Board  *  *  *  wherein  it  was 
held  that  state  and  [213]  federal  action  covering 
the  subject  matter  of  the  National  Labor  Relations 
Act  could  no  co-exist.  Similarly  in  Blankenship  v. 
Kurfman,  1938,  7  Cir.,  96  Fed.  2d  450,  454,  it  was 
held  that  the  National  Labor  Relations  Act  might 
not  be  construed  as  intending  to  create  rights  for 
employees  which  could  be  enforced  in  federal  courts 
independently  of  action  by  the  National  Labor  Re- 
lations Board ;  that  it  was  clear  that  the  only  rights 
which  were  made  enforceable  by  the  Act  were  those 
which  had  been  determined  by  the  board  to  exist 
under  the  facts  of  each  case,  and  that  when  deter- 
mined the  method  of  enforcing  them  provided  by 
the  Act  must  be  followed.  In  Fur  Workers  Union, 
Local  72,  V.  Fur  Workers  Union,  70  App.  D.  C. 
122,  105  F.  2d.  1,  with  reliance  on  the  Blankenship 
case,  such  double  jurisdiction  was  likewise  held  to 
be  contrary  to  the  intent  manifested  by  the  provi- 
sions of  the  National  Labor  Relations  Act." 

And  I  might  say  the  last  two  cases  I  have  read 
from  the  quotations  here  are  federal  circuit  court 
decisions.  The  Blankenship  case  was  a  circuit  court 
opinion  and  the  Fur  Workers  was  a  circuit  court 
opinion. 

"The  Supreme  Court  of  the  United  States  has 
also  recognized  the  application  of  the  4ong  settled 
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rule  of  judicial  administration  that  no  [214]  one  is 
entitled  to  judicial  relief  for  a  supposed  or  threat- 
ened injury  until  the  prescril^ed  administrative 
remedy  has  been  exhausted' — referring  to  the  ap- 
plication to  the  National  Labor  Relations  Board 
for  determination  of  the  factual  issues  and  the  ap- 
propriate relief  designated  in  the  National  Labor 
Relations  Act." 

Citing    Supreme    Court   cases,    citing   numerous 
cases  here  also. 

"In  a  different  category  are  cases  such  as  Allen- 
Bradley  Local  No.  1111  V.  Wisconsin  Employment 
Relations  Board  *  *  *,  wherein  it  was  held  that  the 
state's  exercise  of  its  police  power  (e.  g.,  the  pre- 
vention of  mass  picketing  of  the  employer's  fac- 
tory, threatening  personal  injury  or  property  dam- 
age to  employees  desiring  to  work,  obstructing  en- 
trance to  and  egress  from  the  employer's  factory, 
obstructing  the  streets  and  public  roads,  picketing 
the  homes  of  employees,  and  other  breaches  of  the 
peace  in  connection  with  labor  disputes)  was  not 
intended  to  be  excluded  by  the  provisions  of  the 
National  Labor  Relations  Act,  and  that  the  exer- 
cise of  that  power  by  the  state  could  stand  con- 
sistently with  the  operation  of  the  federal  act. 
State  power  in  the  field  not  occupied  by  the  Na- 
tional Labor  Relations  Act  has  been  appropriately 
exercised  or  recognized  in  other  cases.  (Citing 
cases.)  Cases  relied  on  which  were  [215]  decided 
before  the  1947  Act  (assiuning  they  involved  in- 
terstate commerce),  in  which  peaceful  picketing  for 
unlawful  purposes  has  been  enjoined  by  state  ac- 
tion are  therefore  not  in  point.  Under  the  National 
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Labor  Relations  Act  before  amendment  by  the 
1947  Act,  unfair  labor  practices  on  the  part  of 
employee  organizations  were  not  included  within 
the  jurisdiction  of  the  National  Labor  Relations 
Board.  It  was  therefore  a  sphere  in  which  action 
could  be  initiated  in  the  courts. 

''As  noted,  the  National  Labor  Relations  Act 
before  its  amendment  by  the  1947  Act  did  not  define 
or  place  within  the  scope  of  the  National  Labor 
Relations  Board's  jurisdiction  unfair  labor  prac- 
tices on  the  part  of  labor  organizations.  By  section 
8  (b)  of  the  1947  Act  the  conduct  charged  to  the 
defendant  unions  in  this  case  is  declared  to  be  un- 
fair labor  practices. 

"Prior  to  the  1947  amendment  the  powers  of  the 
board  under  section  10  of  the  act  were  limited  to 
the  issuance  of  cease  and  desist  orders  against  em- 
ployers, after  investigation  and  hearing,  and  the 
enforcement  thereof  by  petition  to  the  Circuit  Court 
of  Appeals  for  injunction  and  other  process.  Con- 
currently with  the  inclusion  of  the  1947  Act  of 
declared  [216]  unfair  labor  practices  by  labor  or- 
ganizations (section  8(b)),  Congress  deemed  it  ex- 
pedient to  provide  accelerated  means  for  obtaining 
injunctive  orders.  Under  the  1947  Act  a  temporary 
restraining  order  may  be  obtained  after  the  is- 
suance of  a  complaint  by  the  board  as  to  any  un- 
fair labor  practice,  by  petition  filed  in  the  United 
States  District  Court,  upon  notice  and  hearing 
(sec.  10(j)).  In  certain  cases  of  unfair  labor  prac- 
tices by  labor  organizations  designated  in  section 
8(b),  the  duty  to  apply  for  temporary  injunctive 
relief  is  mandatory  whenever  preliminary  investi- 
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gation  by  the  board  indicates  reasonable  cause  for 
belief  that  the  charge  is  true  (sec.  10(1)).  Section 
10(h)  removes  the  restrictions  and  limitations  upon 
the  equity  jurisdiction  of  United  States  Courts 
imposed  by  the  Norris-LaGuardia  Act  insofar  as 
action  by  the  National  Labor  Relations  Board  is 
concerned. ' ' 

(Citing  cases.) 

"The  provision  of  section  303(a)  of  the  1947 
Act  restricting  the  unlawfulness  there  declared  to 
the  purposes  of  that  section  discloses  an  intent  not 
to  authorize  criminal  prosecutions  for  the  commis- 
sion of  the  specified  unfair  labor  practices  by  labor 
organizations.  The  section  then  permits  suits  in 
district  courts  of  the  United  States  [217]  and  other 
courts  having  jurisdiction  of  the  parties  for  the 
recovery  of  damages  occuring  from  the  'unlawful' 
acts  on  the  part  of  labor  organizations.  This  is  the 
only  jurisdiction  over  suits  by  private  parties 
which  is  expressly  recognized  by  the  act.  In  desig- 
nating the  nature  of  the  board's  power  in  section 
10(a)  of  the  1947  Act,  Congress  omitted  the  word 
*  exclusive'  from  the  National  Relations  Act.  The 
petitioner  argues  that  the  omission  implies  an  in- 
tent to  permit  injunctive  relief  as  well  as  damages 
at  the  suit  of  parties  injured  by  the  designated 
unfair  labor  practices  committed  by  labor  organiza- 
tions. But  in  amending  that  section  to  eliminate  the 
word  'exclusive,'  Congress  also  added  a  proviso 
empowering  the  National  Labor  Relations  Board 
by  agreement  to  cede  to  state  agencies  jurisdiction 
in  any  industry  (mth  certain  exceptions)  although 
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a  labor  dispute  affecting  interstate  commerce  was 
involved,  where  the  local  regulatory  provisions  were 
consistent  with  the  federal  act.  The  word  'exclusive' 
would  be  inconsistent  with  the  exercise  of  ceded 
power  by  agencies  created  pursuant  to  the  state 
regulatory  legislation  invited  by  the  proviso. 

"The  proAdsions  of  the  1947  Act  show  an  intent 
to  preserve  the  functional  purposes  of  the  [218] 
N'ational  Labor  Relations  Act  which  increased 
objectives,  and  an  intent  not  to  confer  powers  on 
the  courts  at  the  suit  of  private  parties  with  the 
exception  of  the  jurisdiction  expressly  granted, 
which  does  not  include  the  exercise  of  equity 
powers.  This  intent  is  also  indicated  by  the  record 
of  the  conference  and  committee  reports  and  con- 
gressional  debates. 

*'The  pertinent  portions  of  those  reports  and 
debates  were  reviewed  by  the  Fourth  Circuit  Court 
of  Appeals  in  Amazon  Cotton  Mill  Co.  v.  Textile 
Workers  Union  of  America,  167  F.  2d,  183,  188. 
The  appeal  in  that  case  involved  the  jurisdiction 
of  the  federal  district  court  under  the  National 
Labor  Relations  Act  as  amended  by  the  1947  Act 
to  issue  an  injunctive  order  at  the  suit  of  a  labor 
organization.  A  mandatory  injunction  theretofore 
issued  by  the  District  Court  required  the  employer 
to  bargain  collectively  with  a  union  of  its  employees. 

In  other  words,  the  Amazon  case  was  reverse  of 
what  you  have  today.  There  the  union  was  asking 
that  the  employer  be  ordered  by  the  court  to  bar- 
gain. ; 
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''*  *  *  It  was  concluded  that  the  history  of  the 
^National  Labor  Relations  Act  and  the  decisions 
rendered  thereunder  made  it  clear  that  the  purpose 
of  the  Act  was  to  establish  a  single  paramount 
[219]  administrative  authority  in  connection  with 
the  development  of  federal  law  regarding  collec- 
tive bargaining  that  the  only  rights  made  enforce- 
able were  those  determined  by  the  National  Labor 
Relations  Board  to  exist  under  the  facts  of  each 
case;  that  there  was  nothing  in  the  text  or  the 
history  of  the  enactment  of  the  1947  Act  which  indi- 
cated a  departure  from  the  foregoing  purposes  or 
policies,  or  showed  any  intention  to  vest  jurisdiction 
in  the  courts  except  to  the  limited  extent  that  juris- 
diction was  expressly  conferred;  that  only  under 
Section  303  was  jurisdiction  given  to  entertain  ac- 
tions brought  by  private  parties  and  then  only  to 
render  judgments  for  damages  arising  out  of  juris- 
dictional strikes  and  boycotts.  That  court  also 
reached  the  conclusion  from  a  study  of  the  new  Act 
and  the  conference  reports  that  the  purpose  of  omit- 
ting the  word  'exclusive'  from  Section  10(a)  of  the 
National  Labor  Relations  Act  was  merely  to  syn- 
chronize with  the  power  reposed  in  the  board  the 
added  elements  of  jurisdiction  expressly  vested  in 
the  courts  and  which  may  be  ceded  to  state  agencies 
under  the  1947  proviso  of  said  section.  The  court 
said:  'There  is  nothing  in  the  history  of  the  Act, 
the  reports  of  conmiittees  or  the  debates  in  Con- 
gress which  even  vaguely  supports  [220]  the  con- 
tention that  its  effect  was  to  vest  jurisdiction  in 
the  District  Courts  to  grant  relief  against  unfair 
labor  practices.   Everything  said  by  any  one  re- 
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motely  bearing  on  the  matter  is  to  the  contrary. 
*  *  *  It  is  hardly  thinkable  that,  if  the  effect 
of  the  Labor  Management  Relations  Act  was  to 
make  a  fundamental  change  in  the  jurisdiction  to 
deal  with  unfair  labor  practices,  this  important 
fact  would  not  have  dawned  upon  some  members 
of  the  House  or  the  Senate  and  have  been  referred 
to  in  the  course  of  the  lengthy  debate  of  a  measure 
that  was  passed  over  a  Presidential  veto.  That  no 
such  suggestion  was  made  gives  ample  support  to 
the  interpretation  which,  as  we  have  already  indi- 
cated, we  would  place  upon  the  text  of  the  Act 
if  the  history  of  its  passage  and  Congressional 
debates  were  not  available  to  us.'  The  court  men- 
tioned cases  in  trial  courts  where  injunctive  relief 
had  been  denied  (Douds  v.  Wine,  Liquor  &  Distil- 
lery Workers  Union,  D.  C.  75  F.  Supp.  447;  Fitz- 
gerald V.  Douds,  D.  C,  76  F.  Supp.  597,  Southern 
District    of    New    York;    and    the    present    case), 

*      *      4f  ?? 

In  other  words,  the  Fourth  Circuit  referred  to 
the  Gerry  case: 

''*  *  *  and  referred  to  the  disastrous  conse- 
quences *  *  *"  and  this  is  very  important: 

^'*  *  *  to  any  successful  administration  of  the 
labor  [221]  law,  and  the  repugnance  to  the  orderly 
administration  of  justice,  if  courts  should  take 
coordinate  jurisdiction  with  the  National  Labor 
Relations  Board  to  restrain  unfair  labor  practices. 
The  court  also  noted  the  absurdity  which  would 
result  from  unauthorized  court  actions  at  the  suit 
of  labor  organizations,  since  Congress  clearly 
intended  to  withhold  redress  on  a  charge  of  unfair 


202      California  Association  of  Employers  vs. 

labor  practices  made  by  a  labor  organization  unless 
the  latter  had  filed  certain  financial  statements 
and  affidavits  (Sec.  9(f),  (g),  (h)).  Not  overlooked 
was  the  possibility  that  unusual  cases  might  arise 
where  courts  of  equity  could  be  called  upon  to 
protect  the  rights  created  by  the  act.  But  the  court 
recognized  that  the  case  involved  nothing  out  of 
the  ordinary,  that  the  procedure  before  the  board 
provided  an  adequate  administrative  remedy,  and 
that  the  extraordinary  powers  of  a  court  of  equity 
could  not  be  invoked  until  the  administrative 
remedy  had  been  exhausted.  (Citing  cases.)  No 
question  is  here  presented  as  to  what  the  situation 
Avould  be  if  the  petitioner  had  exhausted  its  admin- 
istrative remedy. 

*'The  reasons  for  concluding  that  express  juris- 
diction was  not  conferred  on  federal  trial  courts 
at  the  suit  of  a  private  party  to  restrain  alleged 
imfair  labor  practices,  as  held  in  the  Amazon 
Cotton  [222]  Mill  Co.  case,  likewise  compel  •  the 
conclusion  that  the  nature  and  purpose  of  the  act 
preclude  state  action  in  the  field  of  the  jurisdiction 
vested  in  the  National  Labor  Relations  Board 
except  to  the  extent  that  it  has  been  expressly 
conferred  or  ceded,  and  that  this  is  so  whether 
such  action  be  initiated  by  an  employer  or  by  a 
labor  organization.  General  language  in  Park  & 
Tilford  Import  Corporation  v.  International,  etc., 
of  Teamsters,  supra,  27  Cal.  2d  at  page  604  et  seq., 
165  P.  2d  at  page  894,  and  Lillefloren  v.  Superior 
€ourt,  31  Cal.  2d  .  . .  .,  .  . . .,  189  P.  2d  265,  indicat- 
ing that  the  state  courts  might  enjoin  union  activit- 
ies affecting  interstate  commerce  if  engaged  in  for 
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an  unlawful  purpose  is  not  controlling  here.  It  is 
necessarily  restricted  to  the  period  prior  to  the 
effective  date  of  the  1947  Act  when  no  administra- 
tive remedy  was  afforded  to  prevent  unfair  labor 
l)ractices  on  the  part  of  labor  organiaztions. 

'*  Other  contentions  do  not  require  specific  notice. 
The  petitioner  makes  much  of  the  fact  that  the 
defendant  unions,  as  alleged  in  the  complaint  in 
the  action,  have  not  filed  the  required  financial 
reports  and  affidavits  under  the  1947  Act  which 
are  a  prerequisite  to  the  exercise  of  jurisdiction 
by  the  [223]  Labor  Relations  Board  *  *  *''  etc., 
and  so  on. 

The  Court:  I  am  ready  to  take  this  position 
now,  that  the  National  Labor  Relations  Board 
have  exclusive  jurisdiction  in  all  matters  having 
to  do  with  charges  of  unfair  labor  practices.  I  am 
also  inclined,  I  might  say,  to  hold — and  I  will 
hold,  unless  Mr.  Brown  can  show  me  some  good 
authority  to  the  contrary — that  the  National  Labor 
Relations  Board  has  exclusive  jurisdiction  in  the 
first  instance  to  determine  whether  or  not  it  has 
jurisdiction  of  any  matter  which  may  arise  out 
of  the  Taft-Hartley  law. 

Mr.  McCarthy:  If  you  would  permit  me  please, 
your  Honor,  because  I  would  like  to  have  you 
notice  this  in  reference  to  the  Grerry  case.  The 
Gerry  case  made  specific  reference  to  8  A  3  of  the 
Act  when  the  court  said  they  had  no  jurisdiction 
to  determine  such  matters.  I  should  like  to  call 
your  attention  to  the  complaint.  Section  7.  Mr. 
Brown  asked  me  why  I  felt  that  this  was  applicable. 
This  is  petitioner's  allegation  in  paragraph  VII: 
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''That  your  petitioner  is  informed  and  believes 
and  therefore  alleges  the  fact  to  be  that  respond- 
ents will  not  negotiate  or  bargain  upon  any  other 
assumption  than  that  they  are  not  covered  by  the 
provisions  of  the  Labor  Management  Relations  Act 
of  1947  and  that  they  have  determined  that  they 
[224]  will  not  comply  with  the  provisions  of  Sec- 
tion 8  A  3  of  said  Act  •  *  *  *"  The  very  section  that 
is  referred  to  in  the  Gerry  case  itself. 

The  Court:  That  8  A  3,  what  number  is  that 
in  this  U.S.C.AJ 

Mr.  McCarthy:     It  would  be  Section  3. 

"*  *  *  Provided,  that  nothing  in  this  Act,  or  in 
any  other  statute  of  the  United  States,  shall  pre- 
clude any  employer  from  making  an  agreement 
with  a  labor  organization  (not  established,  main- 
tained, or  assisted  by  any  action  defined  in  Section 
8(a)  of  this  Act  as  an  unfair  labor  practice)  to 
require  as  a  condition  of  employment  membership 
therein  on  or  after  the  thirtieth  day  following  the 
beginning  of  such  employment  or  the  effective  date 
of  such  agreement,  whichever  is  later,  (i)  if  such 
labor  organization  is  the  representative  of  the 
employees  as  provided  in  Section  9(a),  in  the 
appropriate  collective-bargaining  unit  covered  by 
such  agreement  when  made;  and  (ii)  if,  following 
the  most  recent  election  held  as  provided  in  Section 
9(e)  the  Board  shall  have  certified  that  at  least  a 
majority  of  the  employees  eligible  to  vote  in  such 
election  have  voted  to  authorize  such  labor  organ- 
ization to  make  such  an  agreement  *  *  *." 

Now  the  charge  is  made  here  that  this  union  will 
not    comply    [225]    with    this    provision    of    the 
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Act  and  in  the  Gerry  case  the  court  says  that  a 
charge  to  that  effect  is  charging  an  unfair  labor 
practice  and  refusal  to  bargain  in  good  faith,  and 
that  is  a  matter  for  the  Board.  Now  you  can't 
deliberately  charge  people  with  committing  unfair 
labor  practices  in  specific  language  and  then  say, 
well,  because  we  do  not  ask  for  that  kind  of  relief, 
the  charge  ceases  to  be  a  charge  of  unfair  labor 
practices.  They  say  further: 

"That  the  continuation  of  said  condition  afore- 
said referred  to  as  the  'union  security  clause'  or 
'closed  shop'  provision  of  the  master  contract  would 
be  in  direct  violation  of  Section  7  of  the  Labor 
Management  Relations  Act  of  1947,  the  same  being 
a  Federal  Statute." 

That  is  the  concluding  sentence  of  Paragraph 
VI. 

Now  if  it  is  a  direct  violation,  it  is  an  unfair 
labor  practice.  If  it  is  an  unfair  labor  practice,  the 
law  under  the  Gerry  case  must  decide.  There  is 
no  such  device  as  declaratory  relief  to  take  away 
jurisdiction  from  one  federal  agency  and  allege 
it  in  a  court,  because  it  is  only  a  device.  They  are 
saying,  "We  are  charging  you  with  all  these  unfair 
labor  practices;  we  have  a  forum  where  we  can 
have  this  matter  determined;  we  know  that  the 
district  court  has  no  jurisdiction  to  determine 
them,  so  we  are  going  to  ask  you  for  an  advisory 
opinion  by  way  of  declaratory  relief,  and  by  [226] 
means  of  that  device  we  are  going  to  confer  that 
jurisdiction  which  Congress  has  expressly  refused 
to  the  district  court."  I  say  you  just  can't  do  it. 
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Mr.  Penfield:  If  the  Court  please,  a  lot  of  time 
was  had  in  Mr.  McCarthy's  reading  of  the  Gerry 
case.  The  Court,  I  think,  stated  better  than  I  pos- 
sibly could  the  argument  concerning  this  whole 
jurisdictional  question,  and  there  is  no  point  in 
my  repeating  it.  There  are  a  couple  of  points  your 
Honor  suggested  that  I  do  want  to  stress. 

Mr.  Brown  now  says  that  he  concedes  that  the 
Board  has  jurisdiction  to  decide  unfair  labor  prac- 
tices, but  he  says,  where  is  authority  that  only  the 
Board  can  decide  whether  a  particular  business 
affects  commerce.  I  submit  Section  8(a)  of  the 
Act  sets  forth  the  Board  has  jurisdiction  over 
unfair  labor  practices  affecting  commerce.  What  is 
unfair  labor  practiced  To  determine  whether  or 
not  there  is  an  unfair  labor  practice,  we  have  to 
determine  whether  or  not  it  affects  commerce,  and 
he  is  asking  to  determine  that.  In  other  words,  he 
is  asking  this  Court  to  assume  concurrent  juris- 
diction with  something  that  the  Board  has  to  do  in 
every  unfair  labor  practice  dispute  that  comes  up. 
We  submit  that  can  not  be  done.  As  the  Gerry 
case  points  out  very  clearly,  the  jurisdiction  of  this 
court  is  limited  by  the  Congress  act  to  injunction 
suits,  limited  to  damage  suits  in  certain  t3rpes  of 
cases  under  Section  303,  and  that  is  the  extent  of 
the  jurisdiction  [227]  and  there  isn't  any  concur- 
rent jurisdiction  in  matters  relating  to  unfair  labor 
practices  and  the  question  of  whether  the  matter 
affects  commerce  or  not  obviously  relates  to  unfair 
labor  practices,  otherwise  what  is  the  purpose,  that 
this  particular  business  affects  commerce?  Unless 
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it  has  relationship  to  unfair  labor  practices  and 
matters  set  forth  in  the  complaint,  it  is  meaning- 
less. So  we  submit  the  whole  thing  has  to  come 
through  us.  The  question  whether  business  affects 
commerce,  as  well  as  whether  it  is  an  unfair  labor 
practice,  is  something  that  we  decide  in  every  case. 
We  submit  that  that  jurisdiction  should  be  in  us 
and  I  would  like  to  submit  the  matter  on  that 
issue. 

The  Court:  Before  Mr.  Brown  proceeds,  it 
might  be  well  to  take  a  recess  at  this  time  until 
1 :30. 

Mr.  McCarthy:  First  I  would  like  to  pose  this 
problem  because  I  think  in  fairness  to  Mr.  Brown 
he  should  face  it.  If  your  Honor  should  decide  that 
these  respective  parties  are  in  a  business  which 
affects  interstate  commerce  within  the  meaning  of 
the  Act  and  make  a  declaratory  judgment,  the  union 
conducted  the  election  provided  for  in  Section  8 
A  3,  the  Board  would,  upon  the  filing  of  that  peti- 
tion, have  to  make  its  determination  as  to  whether 
or  not  you  were  in  a  business  affecting  commerce. 
If  the  Board  decided  you  were  not  in  a  business 
affecting  commerce  that  would  permit  any  election, 
they  would  say  that  we  are  free  of  any  restrictions 
of  the  Taft-  [228]  Hartley  Act  in  our  dealing  with 
the  employers,  and  we  would  find  ourselves  in  the 
position  of  having  this  court  having  said  one  thing 
and  the  Board  having  said  the  direct  opposite  and 
these  people  would  have  us  telling  you  that  you 
have  to  sign  a  closed  shop  contract  and  like  it, 
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insofar  as  the  Taft-Hartley  Act  is  concerned,  be- 
cause the  Labor  Relations  oBard  said  it  did  not 
have  jurisdiction  and  therefore  we  are  free  to 
insist  upon  it. 

The  Court:  After  hearing  the  argument  this 
morning,  I  do  not  think  you  have  anything  to 
worry  about  on  that  score,  unless  Mr.  Brown  is 
able  to  establish  to  me  that  the  International  Labor 
Relations  Board  has  no  jurisdiction  to  determine 
whether  or  not  a  certain  group  or  union  is  affected 
by  interstate  commerce,  or  affects  interstate  com- 
merce. In  other  words,  if  the  National  Labor  Rela- 
tions Board  has  jurisdiction  in  any  case  that  may 
be  presented  to  it  involving  labor  practices,  unfair 
or  otherwise,  to  determine  whether  or  not  the  Taft- 
Hartley  law  applies,  if  such  jurisdiction  exists,  and 
if  it  is  concurrent  in  the  court — it  may  not  be — 
my  view  is  that  the  administrative  remedy  should 
be  first  pursued  and  I  will  dismiss  the  complaint. 
That  is  the  way  I  feel  about  it,  so  what  Mr.  Mc-  | 
Carthy  has  to  say  here  would  not  be  important  to 
consider  unless  I  change  my  views  after  hearing 
Mr.  Brown.  Unless  he  convinces  me  that  the 
National  [229]  Relations  Board  has  no  jurisdic- 
tion. 

(Recess  taken  at  12:00  noon.) 

Afternoon  Session — 1:30  p.m. 

The    Court:     Are   you   ready   to   proceed   now, 
gentlemen  ? 

Mr.  Brown:    Yes,  your  Honor.  May  it  please  the 
Court,   this  matter   on  the  motions   that   I   think 
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your  Honor  is  interested  in,  should  be  interested 
in  at  this  time,  is  this:  Does  this  Court  have  juris- 
diction, or  is  the  jurisdiction  to  determine  the 
question  of  whether  or  not  this  particular  industry, 
the  employers  and  employees,  in  their  negotiations 
are  governed  by  the  federal  act,  whether  or  not 
that  question  to  determine  is  exclusively  within 
the  jurisdiction  of  the  National  Labor  Relations 
Board.  In  other  words,  does  this  Court  have  any 
jurisdiction  under  the  complaint  seeking  a  statu- 
tory remedy  in  the  nature  of  a  declaratory  judg- 
ment. 

Now  I  am  going  to  indulge  and  invite  the  Court's 
attention  to  the  proposition  that  since  we  have  the 
burden  to  bear,  if  the  Court  will  be  kind  enough 
to  bear  with  us  until  we  develop  our  theory,  it 
will  be  appreciated.  Now  in  the  first  place,  we 
recognize  that  Section  400,  Title  28,  which  pro- 
vides for  the  remedy  of  a  declaratory  judgment, 
does  not  in  any  way  confer  additional  jurisdiction 
upon  federal  district  courts.  That  section  is  essen- 
tially one  which  affords  an  additional  remedy  which 
may  be  pursued  in  certain  cases  to  [230]  obtain  an 
adjudication  of  disputed  facts  or  law  in  an  actual 
controversy,  and  therefore  we  would  like  to  discuss 
this  thing  and  make  two  points:  first,  we  have 
a  remedy  which  enables  this  Court  to  grant  the 
relief  prayed  for  in  the  complaint,  but  prior  to 
applying  this  remedy,  the  first  question  is,  does  the 
Court  have  jurisdiction.  Now  I  am  not  talking 
about  exclusive  jurisdiction,  I  am  talking  about 
jurisdiction  initially  and  then  we  will  endeavor  to 
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meet  the  question  of  exclusive  jurisdiction.  This 
action,  if  it  be  justified  at  all,  is  brought  under 
the  jurisdiction  of  the  district  court  by  virtue  of 
Section  41,  Sub-paragraph  8,  of  Title  28  U.S.C.A. 
It  reads: 

"The    District    Courts    shall    have    original 
jurisdiction  as  follows:  *  *  *" 

and  then  after  the  enumeration  of  forty  different 
instances.  Section  41(8):  ''Suits  imder  interstate 
commerce  laws."  Now  this  procedure  is  within 
the  jurisdiction  of  federal  courts  under  the  pro- 
vision of  Congress  conferring  the  jurisdiction  under 
this  section  of  Title  28,  providing  for  jurisdiction 
in  federal  courts  by  reason  of  the  involvement  of 
a  federal  statute  concerning  interstate  commerce. 
The  statute  which  petitioner  asked  to  have  declared 
applicable  under  Labor  Management  Relations  Act 
of  1947  provides — now  there  isn't  any  change  essen- 
tially in  the  jurisdictional  provision  of  the  Wagner 
Act  and  the  Taft-Hartley  Act,  but  Section  1,  Sub- 
section (b)  of  the  Taft-Hartley  Act  reads  as  fol- 
lows: [231] 

^'It  is  the  purpose  and  policy  of  this  Act,  in 
order  to  promote  the  full  flow  of  commerce,  to 
prescribe  the  legitimate  rights  of  both  employees 
and  employers  in  their  relations  affecting  com- 
merce, to  provide  orderly  and  peaceful  procedures 
for  preventing  the  interference  by  either  with  the 
legitimate  rights  of  the  other,  to  protect  the  rights 
of  individual  employees  in  their  relations  with  labor 
organizations  whose  activities  affect  commerce,  to 
define  and  prescribe  practices  on  the  part  of  labor 
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and  management  which  aft'eet  commerce  and  are 
inimical  to  the  general  welfare,  and  to  protect  the 
rights  of  the  public  in  connection  with  labor  dis- 
putes affecting  commerce." 

Xow  Section  101,  the  National  Labor  Relations 
Act,  is  hereby  amended  to  read  as  follow^s: 

"The  denial  of  some  employers  of  the  right  of 
employees  to  organize  and  the  refusal  by  some 
employers  to  accept  the  procedure  of  collective  bar- 
gaining lead  to  strikes  and  other  forms  of  indus- 
trial strife  or  unrest,  which  have  the  intent  or  the 
necessary  effect  of  burdening  or  obstructing  com- 
merce by  (a)  impairing  the  efficiency,  safety,  or 
operation  of  the  instriunentalities  of  commerce; 
(b)  occurring  in  the  current  of  commerce;  (c) 
materially  [232]  affecting,  restraining,  or  control- 
ling the  flow  of  raw  materials  or  manufactured 
or  i3rocessed  goods  from  or  into  the  channels  of 
commerce,  or  the  prices  of  such  materials  or 
goods  in  commerce;  *  *  *" 

xVnd  then  Section  2  provides  a  definition,  sub- 
paragraph 6: 

"The  term  'commerce'  means  trade,  traffic,  com- 
merce, transportation,  or  communication  among  the 
several  States,  or  between  the  District  of  Columbia 
or  any  Territory  of  the  United  States  and  any 
State  or  other  Territory,  or  between  any  foreign 
country  and  any  State,  Territory,  or  the  District 
of  Colimibia,  or  within  the  District  of  Columbia 
or  any  Territory,  or  between  points  in  the  same 
State  but  through  any  other  State  or  any  Terri- 
tory or  the  District  of  Columbia  or  any  foreign 
country. 
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"(7)  The  term  'affecting  commerce'  means  in 
commerce,  or  burdening  or  obstructing  commerce 
or  the  free  flow  of  commerce,  or  having  led  or 
tending  to  lead  to  a  labor  dispute  burdening  or 
obstructing  conmierce  or  the  free  flow  of  com- 
merce. ' ' 

Whether  we  are  engaged  in  interstate  commerce, 
of  course,  if  the  case  were  only  on  that,  to  be 
heard  on  the  merits,  would  be  immaterial  at  this 
time.  I  am  merely  indicating  those  provisions  of 
the  Taft-Hartley  Act,  Section  41,  sub-paragraph 
8  of  Title  28,  U.S.C.A.,  as  to  original  jurisdiction 
[233]  in  cases  where  the  suits  affect  interstate 
commerce  law.  The  Taft-Hartley  Act  is  obviously 
one  interstate  commerce  act  of  Congress. 

Now  in  American  Federation  of  Labor  vs.  Wat- 
son,  90  Law  Ed.  873 — and  I  will  have  to  get  the 
U.  S.  citation,  I  know  your  Honor  desires  that — 
in  that  case  a  number  of  Florida  local  labor  organ- 
izations and  individuals  engaged  in  interstate  com- 
merce alleged  that  the  amendment  to  the  Florida 
Constitution  prohibiting  closed  shops  conflicted  with 
the  old  National  Labor  Relations  Act.  The  Supreme 
Court  of  the  United  States  sustained  the  jurisdic- 
tion of  the  district  court  in  the  following  language : 

"For  it  is  the  view  of  a  majority  of  the  Court 
that  jurisdiction  is  found  in  Section  24(8)  of  the 
Judicial  Code,  28  U.S.C.A.  Section  41(8),  7  F.C.A. 
Title  28,  Section  41(8),  which  grants  the  federal 
district  courts  jurisdiction  of  all  'suits  and  pro- 
ceedings arising  under  any  law  regulating  com- 
merce.' *  *  *" 
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Now,  of  course,  that  section  has  been  amended 
now  to  read: 

"Suits  under  interstate  commerce  law." 

"*  *  *  As  we  have  said,  the  bill  alleges  a  con- 
flict between  the  Florida  law  and  the  National 
Labor  Relations  Act.  The  theory  of  the  bill  is 
that  labor  unions,  certified  as  collective  bargaining 
representatives  [234]  of  employees  under  that  Act, 
are  granted  as  a  matter  of  federal  law  the  right 
to  use  the  closed-shop  agreement  or,  alternatively, 
that  the  right  of  collective  bargaining  granted  by 
that  Act  includes  the  right  to  bargain  collectively 
for  a  closed  shop.  Whether  that  claim  is  correct  is 
a  question  which  goes  to  the  merits.  It  is,  how- 
ever, a  substantial  one.  And  since  the  right  asserted 
is  derived  from  or  recognized  by  a  federal  law 
regulating  commerce,  a  majority  of  the  Court  con- 
clude that  a  suit  to  protect  it  against  impairment 
by  State  action  is  a  suit  'arising  under'  a  federal 
law  'regulating  commerce.'  " 

Citing  a  number  of  cases. 

Now  may  it  please  the  Court,  that  case  was  a 
little  different  on  the  facts  than  our  case,  because 
in  that  case  the  unions  had  requested  the  federal 
district  court  for  injunction  against  the  State 
authorities  from  bringing  any  action  under  the 
Florida  anti-closed  shop  act,  and  the  Supreme  Court 
dismissed  that  because  they  said,  after  they  sus- 
tained the  jurisdiction  of  the  lower  court,  they  said 
that  irreparable  injury  was  not  shown,  there  is  no 
injunctive  relief.  The  case  is  cited  to  the  particular 
point  of  jurisdiction  of  this  court. 
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Now  the  next  point  I  want  to  take  up  is  this: 
the  question  of  whether  or  not — now  I  want  to 
leave  this  exclusive  [235]  jurisdiction  of  the  Na- 
tional Labor  Relations  Board  to  the  end  to  tie 
in  with  the  balance  of  this.  The  next  question 
logically  is,  is  the  declaratory  judgment  remedy 
proper?  I  have  run  across  one  case  since  we  dis- 
cussed this  matter  before  your  Honor  before.  It 
will  be  remembered  that  the  federal  declaratory 
judgment  act  was  primarily  the  outgrowth  of  your 
union  declaratory  acts  which  existed  in  most  of 
the  States,  one  of  those  States  being  the  State  of 
New  Hampshire  and  in  June  of  this  year,  1948, 
the  Supreme  Court  of  New  Hampshire,  in  the  case 
of  International  Brotherhood  of  Teamsters,  Chauf- 
feurs, "Warehousemen  and  Helpers  of  America, 
Local  Union  No.  633,  et  al.  v.  Riley,  et  al.,  cited 
in  59  Atlantic  (2),  at  page  476,  they  had  occasion 
there  to  say  something  about  the  appropriateness 
of  the  declaratory  remedy  in  respect  to  this  very 
matter.  In  the  syllabus  as  contained  in  the  advance 
sheet  we  find  the  following: 

"The  purpose  of  the  declaratory  judgment  law 
is  to  make  disputes  as  to  rights  or  titles  justiciable 
without  proof  of  a  wrong  committed  by  one  party 
against  the  other." 

Then  they  go  on,  the  second  paragraph  of  the 
syllabus : 

"Question  whether  the  Taft-Hartley  Act  or  the 
Willey    Act  *  *  *" 

Now  the  Willey  Act  was  a  State  Act: 

"*  *  *  determined  validity  of  contract  between 
union    [236]    and  employer  was   a  proper  matter 
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to  be  determined  by  a  declaratory  judgment  in 
advance  of  actual  controversy  between  the  parties, 
and  petition  was  improperly  dismissed  as  to  em- 
ployer though  he  did  not  claim  adversely  to  any 
right  of  the  union." 

And  then  they  go  on  to  hold  in  this  x>articular 
case  essentially  is:  they  gave  a  declaratory  judg- 
ment, the  Supreme  Court  of  New  Hampshire,  and 
they  said  that  where  Congress  gave  the  authority 
to  legislate  in  respect  to  matters  affecting  inter- 
state commerce,  that  in  their  opinion  the  Taft- 
Hartley  bill  governed  the  provisions  of  this  par- 
ticular contract,  but  the  interesting  thing  in  that 
case  is  the  statement  of  facts.  This  was  a  petition 
in  the  New  Hampshire  court  for  a  declaratory 
judgment  by  the  International  Brotherhood  of 
Teamsters,  Chauffeurs,  Warehousemen  and  Help- 
ers of  America,  Local  Union  633,  an  affiliate  of 
the  American  Federation  of  Labor,  and  it  was 
against  William  H.  Riley,  Labor  Commissioner, 
Ernest  R.  D 'Amours,  Attorney  General,  and  others, 
for  determining  whether  provisions  of  Laws  1947, 
Title  195,  are  applicable  to  petitioners.  The  case 
was  transferred  without  ruling  on  an  agreed  state- 
ment of  facts. 

"Petition  for  a  declaratory  judgment,  in  which 
it  is  alleged  that  the  petitioners,  on  February  8, 
1947,  entered  into  a  contract  with  the  defendant 
Faltin  to  take  effect  as  of  January  1,  1947,  and 
continue  [237]  in  effect  until  twelve  o'clock  mid- 
night, December  31,  1948;  that  one  of  the  terms 
of  said  contract  is  as  follows: 
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'"(c)  When  an  Employer  lacks  a  full   comple- 
ment of  men,  the  Union  (Business  Agent,  office  of 
shop  steward)  shall  be  notified.  If  the  Union  can 
not  furnish  members,  upon  request  by  Employers, 
non-members  may  be  employed  subject  to  the  terms 
of   this    agreement,    but    such    non-members    must 
meet  the  membership  requirements  of  the  Union 
within  two    (2)   weeks  from  date  of  employment. 
The   Employer   will,   after  three    (3)    days   notice 
from  an  authorized  representative  of  the  Union, 
discharge   any  employee  who  fails  to  become,   or 
to    remain,    a    member    in    good    standing    of    the 
Union;'  that  the  defendants  Riley  and  D 'Amours, 
who  are  respectively  the  Labor  Conmiissioner  and 
the   Attorney  General  of   New  Hampshire,   claim 
that  'provisions  in  said  contract  between  said  Local 
Union  No.  633  and  the  said  defendant  Joseph  E. 
Faltin  requiring  membership  in  Local  Union  No. 
633  as  a  condition  of  securing  or  continuing  the 
employment  of  any  person  are  unlawful  by  virtue 
of   Chapter   195   of  the  Laws   of   1947,   and  have 
informed  your  petitioners  that  they  will  be  prose- 
cuted   in    the    event    that    said    Local    Union    No. 
633  or  any  of  your  petitioners  undertake  to  enforce 
and  carry  out  the  [238]  provisions  of  said  contract 
requiring  membership  in  said  Union  as  a   condi- 
tion of  securing  or  continuing  the  employment  of 
any  person.'  " 

Now  the  court  went  on: 

"It  is  the  position  of  the  petitioners  that  the 
Labor  Management  Relations  Act  of  1947,  29  U.  S. 
C.  A.  Section  141  et  seq.,  supersedes  the  provisions 
of  Laws  of  1947,  Chapter  195,  so  far  as  the  pro- 
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visions  thereof  are  applicable  to  the  business  en- 
gaged in  by  your  petitioners  and  the  defendant 
Joseph  E.  Faltin,  which  is  conceded  to  be  wholly 
interstate  commerce,  and  that  said  contract  will 
])e  lawful  until  the  termination  of  said  contract 
on  December  31,  1948  by  virtue  of  the  provisions 
of  said  contract  and  the  provisions  of  Section  102 
of  the  Labor  Management  Relations  Act  of  1947, 
passed  by  the  Congress  of  the  United  States  of 
America.  The  petitioners,  accordingly,  pray  for 
a  declaratory  judgment,  1,  that  the  provisions  of 
Laws  1947,  c.  195,  are  not  applicable  to  petitioners 
and  the  defendant  Joseph  E.  Faltin  as  proprietor 
of  J.  E.  Faltin  Transportation  Company  in  the 
business  in  which  they  are  engaged;  2,  that  the 
above  article  between  Local  Union  No.  633  and 
the  defendant  Joseph  E.  Faltin  is  not  unlawful 
and  that  the  petitioners  will  not  be  liable  to 
prosecution  or  for  [239]  civil  liability  for  dam- 
ages by  reason  of  any  j)rovisions  in  the  Laws  of 
1947,   Chapter  195. 

''Transferred  without  ruling  by  Lampron,  J., 
upon  an  agreed  statement  of  facts." 

Then  the  case  goes  on  and  goes  into  the  proposi- 
tion of  whether  or  not  the  Taft-Hartley  Law 
applies  or  the  State  law,  and  the  court  finally 
comes  down: 

"It  is,  therefore,  our  conclusion  that  there  is 
nothing  in  Section  14(b)  of  the  Taft-Hartley  Act 
which  abrogates  the  rule  that  'Congress  having 
entered  this  field  of  regulation,  it  follows  from  the 
paramount  character  of  its  authority  that  State 
regulation  of  the  subject-matter  is  excluded.'  " 
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Citing  Texas  &  Pacific  Railway  Co.  v.  Riigsbj, 
supra  (241  U.  S.  33,  36  S.  Ct.  485.) 

''*  *  *  and  we  accordingly  hold  that  the  regula- 
tory provisions  of  the  Willey  Act  are  superseded 
by  the  Taft-Hartley  Law  as  to  the  contracting  par- 
ties and  the  individual  plaintiffs  herein. '' 

Now,  may  it  please  the  Court,  it  is  an  unfortunate 
situation  in  the  case  before  the  Court  that  certain 
matters  of  pleading  occur  because  essentially  here 
is  where  we  are.  It  occurs  to  the  petitioners  in 
this  matter  that  perhaps  we  have  been  confused 
in  our  reasoning,  for  this  reason,  that  [240]  obvi- 
ously, if  the  complaint  is  read  carefully,  there  were 
certain  allegations  therein  which  indicated  facts 
constituting  an  unfair  labor  practice  under  the 
Taft-Hartley  law,  just  as  there  was  in  this  New 
Hampshire  case.  In  other  words,  these  people  had 
a  contract  which  provided  for  a  closed  shop  and 
which,  according  to  the  statement  of  fact,  would 
have  constituted  an  unfair  labor  practice  under  the 
Labor  Management  Act  of  1947,  but  those  allega- 
tions were  contained  in  the  petitioner's  complaint 
for  two  reasons,  not  to  allege  an  unfair  labor  prac- 
tice, but  (1)  to  indicate  certain  threatened  alleged 
acts  tending  to  the  conclusion  of  irreparable  injury 
upon  which  we  sought  to  obtain  a  preliminary 
restraining  order;  (2),  to  show  the  serious  nature 
of  a  substantial,  actual,  right  controversy,  which 
the  Court  would  be  authorized,  under  the  declara- 
tory judgment  act,  to  decide.  Now  that  being  the 
case,  essentially  this  is  the  situation  from  the 
complaint:  We  are  not  endeavoring  to  prohibit  or 
to  prevent  an  unfair  labor  practice.  We  are  not 
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endeavoring,  at  this  stage  of  the  proceeding,  be- 
cause the  Court  has  already  said  that  the  Norris- 
LaGuardia  Act  has  taken  away  its  authority  to 
award  ancillary  injunctive  relief.  We  are  now 
arguing  our  complaint  upon  the  merits,  as  to 
the  question  of  the  Court's  jurisdiction,  and  what 
are  we  asking  for  when  all  these  other  ancillary 
matters  are  deleted  from  our  consideration?  We 
are  doing  just  as  they  did  in  the  New  Hampshire 
case,  we  are  asking  whether  or  not,  by  reason  of 
the  allegations  [241]  concerning  the  activities  of 
this  industry  in  interstate  commerce,  whether  that 
makes  the  Labor  Management  Relations  Act  of 
1947  applicable  or  whether  it  is  not  applicable. 
Now  that  is  the  point. 

Now  this  matter  of  declaratory  judgment  was 
really  never  properly  gone  into  by  any  court  at 
length  until  the  decision  of  Justice  Hughes  in 
Aetna  Life  Insurance  Company  of  Hartford,  Con- 
necticut, vs.  Edwin  P.  Haworth  and  others.  It  was 
decided  in  1947,  March  1st.  The  citation  is  300 
U.  S.  227,  and  there  is  some  very  clear  doctrine 
in  that  case  as  to  just  exactly — I  am  reading  now 
from  Law  Ed.  page  620.  In  this  case  Haworth 
had  some  insurance  policies  with  the  insurance 
company,  I  think  about  five  of  them,  and  some  of 
the  provisions  of  the  insurance  policies  provided, 
in  effect,  that  in  the  event  Haworth  were  to  suffer 
permanent  and  total  disability  that  he  would  no 
longer  be  required  to  pay  premiums  and  that  the 
policies  would  be  paid  to  the  beneficiary  upon 
his  death.  That  matter  was  a  controversy,  a  dis- 
pute. He  had  refused  to  pay  the  premiums.  The 
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insurance  company  had  written  back  several  times 
and  told  him  that  they  considered  the  policies 
lapsed  because  of  non-payment  of  premiums  and 
in  the  complaint  they  set  up  that  if  the  policies 
were  still  in  force  and  effect,  the  company  would 
have  to  maintain  a  legal  reserve  of  twenty  thousand 
dollars  and  that  while  no  injury  had  occurred  as 
yet,  that  was  such  a  type  of  controversy  [242]  that 
could  be  adjudicated  and  the  rights  determined 
under  the  declaratory  judgment  act.  The  court 
said: 

''The  complaint  asks  for  a  decree  that  the  four 
j)olicies  be  declared  to  be  null  and  void  by  reason 
of  lapse  for  non-payment  of  premiums  and  that 
the  obligation  upon  the  remaining  policy  be  held 
to  consist  solely  in  the  duty  to  pay  the  sum  of 
$45  upon  the  death  of  the  insured,  and  for  such 
further  relief  as  the  exigencies  of  the  case  may 
require." 

Now: 

'^The  Constitution  limits  the  exercise  of  the  judi- 
cial power  to  'cases'  and  'controversies.'  'The  term 
'controversies,'  if  distinguishable  at  all  from 
'cases,'  is  so  in  that  it  is  less  comprehensive  than 
the  latter,  and  includes  only  suits  of  a  civil  nature.' 
Per  Mr.  Justice  Field  in  Re  Pacific  R.  Commis- 
sion, *  *  *  32  F.  241,  255.  (Citing  case.)  The 
Declaratory  Judgment  Act  of  1934,  in  its  limita- 
tion to  'cases  of  actual  controversy,'  manifestly 
has  regard  to  the  constitutional  provision  and  is 
operative  only  in  respect  to  controversies  which 
are  such  in  the  constitutional  sense.  The  word 
'actual'  is  one  of  emphasis  rather  than  of  defini- 
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tion.  Thus  the  operation  of  the  Declaratory  Judg- 
ment Act  is  procedural  [243]  only.  In  providing 
remedies  and  defining  i3rocedure  in  relation  to  cases 
and  controversies  in  the  constitutional  sense  the 
Congress  is  acting  within  its  delegated  power  over 
the  jurisdiction  of  the  federal  courts  which  the 
Congress  is  authorized  to  establish.  (Citing  cases.) 
Exercising  this  control  of  practice  and  procedure 
the  Congress  is  not  confined  to  traditional  forms 
or  traditional  remedies.  The  judiciary  clause  of 
the  Constitution  'did  not  crystallize  into  changeless 
form  the  procedure  of  1789  as  the  only  possible 
means  for  presenting  a  case  or  controversy  other- 
wise cognizable  by  the  federal  courts.'  (Citing 
cases.)  In  dealing  with  methods  within  its  sphere 
of  remedial  action  the  Congress  may  create  and 
improve  as  well  as  abolish  or  restrict.  The  Declara- 
tory Judgment  Act  must  be  deemed  to  fall  within 
this  ambit  of  Congressional  power,  so  far  as  it 
authorizes  relief  which  is  consonant  with  the  exer- 
cise of  the  judicial  function  in  the  determination 
of  controversies  to  which  under  the  Constitution 
the  judicial  power  extends." 

Now: 

''A  'controversy'  in  this  sense  must  be  one  that 
is  appropriate  for  judicial  determination.  (Citing 
cases.)  A  justiciable  controversy  is  thus  disting- 
uished from  a  difference  or  dispute  of  a  [244] 
hypothetical  or  abstract  character;  from  one  that 
is  academic  or  moot.  (Citing  cases.)  The  contro- 
versy must  be  definite  and  concrete,  touching  the 
legal  relations  of  parties  having  adverse  legal  in- 
terests. (Citing  cases.)  It  must  be  a  real  and  sub- 
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stantial  controversy  admitting  of  specific  relief 
through  a  decree  of  a  conclusive  character,  as 
distinguished  from  an  opinion  advising  what  the 
law  would  be  upon  a  hypothetical  state  of  facts." 

Citing  a  long  list  of  federal  cases. 

''Where  there  is  such  a  concrete  case  admitting 
of  an  immediate  and  definitive  determination  of  the 
legal  rights  of  the  parties  in  an  adversary  proceed- 
ing upon  the  facts  alleged,  the  judicial  function 
may  be  appropriately  exercised  although  the  ad- 
judication of  the  rights  of  the  litigants  may  not 
require  the  award  of  process  or  the  pajonent  of 
damages.  (Citing  cases.)  And  as  it  is  not  essential 
to  the  exercise  of  the  judicial  power  that  an  in- 
junction be  sought,  allegations  that  irreparable 
injury  is  threatened  are  not  required."  (Citing 
cases.) 

''With  these  principles  governing  the  applica- 
tion of  the  Declaratory  Judgment  Act,  we  turn  to 
the  nature  of  the  controversy,  the  relation  and  in- 
terests of  the  parties,  and  the  relief  sought  in 
the  [245]  instant  case." 

And  then  there  was  an  objection  argued  exten- 
sively in  that  case  by  the  other  side,  to  the  effect 
that  the  declaratory  judgment  act  only  provides 
for  those  kind  of  cases  where  the  facts  are  not 
disputed,  but  it  has  been  definitely  pointed  out  by 
the  second  proposition  in  this  Aetna  Life  Insur- 
ance case: 

"There  is  here  a  dispute  between  parties  who 
face  each  other  in  an  adversary  proceeding.  The 
dispute  relates  to  legal  rights  and  obligations  aris- 
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ing  from  the  contracts  of  insurance.  The  dispute 
is  definite  and  concrete,  not  hypothetical  or  a]> 
stract." 

Then  they  go  on  to  say,  on  page  622,  in  the 
middle  of  the  right-hand  column: 

"That  the  dispute  turns  upon  questions  of  fact 
does  not  withdraw  it,  as  the  respondent  seems  to 
contend,  from  judicial  cognizance.  The  legal  conse- 
quences flow  from  the  facts  and  it  is  the  province 
of  the  courts  to  ascertain  and  find  the  facts  in 
order  to  determine  the  legal  consequences.  That  is 
everyday  practice.  Equally  unavailing  is  respond- 
ent's contention  that  the  dispute  relates  to  the  exist- 
ence of  a  'mutable  fact'  and  a  'changeable  condi- 
tion— the  state  of  the  insured's  health.'  The  in- 
sured asserted  a  total  and  permanent  disability 
occurring  prior  to  October,  1930,  *  *  *"  etc.  [246] 

The  declaratory  judgment  business,  by  virtue  of 
Rule  57,  can  be  summed  up  in  this  way :  The  declar- 
atory judgment  is  essentially  one  of  construction. 
The  declaratory  remedy  is  cumulative  and  alter- 
native, not  exclusive.  Federal  Rule  57  so  provides. 
Existence  of  another  adequate  remedy  does  not 
preclude  judgment  for  advisory  relief  in  cases 
where  it  is  appropriate.  To  the  same  effect  in  Sec- 
tion 1  of  the  Uniform  Act.  By  the  same  token,  this 
form  of  relief  does  not  supersede  federal  type  of 
remedy.  It  is  supplemental  and  does  not  supersede. 
It  is  supplemental  to  existing  remedies. 

Now  there  is  a  very  important  thing  that  we 
would  like  to  suggest  to  the  court,  which  I  think 
has  been  suggested  by  Mr.  McCarthy,  which  is 
not  true  at  all,  in  our  judgment,  and  that  is  that 
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liis  contention,  may  it  please  the  Court,  in  apply- 
ing the  Gerry  of  California  case  is  not  applicable 
here  because  in  that  case  it  was  sought  in  the  Cali- 
fornia courts  by  injunctive  processes  to  restrain 
certain  acts  of  the  union,  as  I  recall  it,  which  were 
denominated  as  unfair  labor  practices  but  which 
were  not  unfair  labor  practices  under  the  Califor- 
nia Supreme  Court  decisions,  particularly  the  Hot 
Cargo  Act.  The  inference  of  his  argument  to  the 
Court  would  be  this,  that  this  declaratory  judg- 
ment remedy  is  applied  by  the  federal  district 
court  siting  in  equity  or  otherwise,  but  let  me  point 
out  this  in  that  respect — I  am  [247]  now  reading 
from  Mr.  Duvall's  article  in  Vol.  34  The  Aineri- 
can  Bar  Journal,  Xo.  5,  May,  1948,  from  page  381, 
starting  on  page  380,  the  last  sentence: 

*'In  this  connection,  it  should  be  remembered 
that  the  declaratory  action  may  be  invoked  in  two 
types  of  situations:  First,  those  where  no  other 
remedy  is  available,  e.  g.  where  plaintiff  seeks  a 
construction  of  a  contract  before  its  breach;  and 
second,  where  plaintiff  desires  a  determination  of 
another's  right  to  build  a  certain  type  of  structure 
under  plat  restrictions,  he  could  bring  either  a 
declaratory  action  or  one  for  an  injunction. 

"The  declaratory  action  is  a  special  form  of  ac- 
tion— sui  generis.  It  is  neither  legal  nor  equitable, 
but  takes  on  the  color  of  either,  depending  upon 
the  nature  of  the  particular  facts  and  controversy 
involved.  In  view  of  the  abolition  in  the  federal 
Courts  and  most  State  Courts  of  the  distinction 
between  law  and  equity  actions,  exactly  the  same 
considerations   determine  the  right  to   a   trial  by 
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jury  in  the  declaratory  action  as  in  any  other  type 
of  case. 

''¥o  substantive  rights  or  jurisdictional  factors 
are  within  the  scope  of  the  declaratory  Acts,  which 
are  entirely  procedural.  Therefore,  the  jurisdic- 
tion [248]  of  the  Courts  in  actions  thereunder  is 
no  greater  or  different  than  in  the  coercive  form 
of  action.'^ 

Then  he  goes  on  as  to  the  requisites.  The  first 
requisite : 

"There  must  be  a  justificable  controversy;  that 
is,  a  controversy  'that  is  appropriate  for  judicial 
determination';  one  that  is  not  of  'hypothetical  or 
abstract  character'  or  that  is  'acadamic  or  moot.' 
"2.  The  controversy  must  be  between  parties 
whose  interests  are  adverse. 

"3.  There  must  be  a  tangible  legal  interest  in 
the  controversy  by  the  party  asserting  it. 

"4.  The  issue  presented  must  be  ripe  for  ad- 
judication." 

Now  I  observe  that  one  of  the  allegations  of  the 
various  motions  filed  by  the  Board  and  respective 
counsel  is  that  the  complaint  does  not  state  facts 
sufficient  to  indicate  an  actual  controversy.  That 
matter  has  not  been  presented  as  yet  because  it 
would  seem  that  the  matter  of  jurisdiction  must 
be  determined  before  we  go  to  that  other  objection. 
It  is  conceded,  may  it  please  the  Court,  that  prior 
to  the  amendment  of  the  National  Labor  Relations 
Act  of  1935  that  Congress  made  the  National  Labor 
Relations  Board  exclusive  in  respect  to  [249]  juris- 
diction in  resjject  to  the  prevention  of  unfair  labor 
practices,  and  we  concede  the  point,  may  it  please 
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the  Court,  that  if  we  were  to  invoke  the  remedies 
l)rovided  for  under  the  Taft-Hartley  Act,  that  we 
would  have  to  proceed  by  filing  a  complaint  with 
the  Board  in  the  proper  case  and  that  then  the 
Board  would  proceed  with  its  administrative  pro- 
cedure of  making  an  investigation,  perhaps  have 
a  trial  examiner  of  the  matter. 

The  Court:  Let  me  ask  you  a  question,  have 
you  brought  such?  Wouldn't  the  Board  investigate 
its  jurisdiction? 

Mr.  Brown:  Well,  of  course,  your  Honor,  that 
is  absolutely  a  correct  statement  because 

The  Court  (interrupting) :  Suppose  it  went 
further  and  did  investigate  this  jurisdiction  and 
found  that  the  particular  labor  organization  or 
employer  was  not  engaged  in,  or  in  fact  he  had 
anything  to  do  which  affected  interstate  commerce, 
then  the  Board  would  decline  to  act  further  and 
then  the  complainant  could  have  remedy  in  the 
Circuit  Court  of  Appeals. 

Mr.  Brown:  Right.  That  is  correct,  but  if  I  may 
suggest,  because  I  think  I  know  what  is  bothering  j 
the  Court  in  respect  to  that  matter,  and  that  is 
simply  this:  When  you  analyze  our  complaint,  as 
the  matter  now  stands,  we  are  not  alleging  an  unfair 
labor  practice;  that  is,  we  did  at  the  beginning  of 
this  thing,  but  your  Honor  has  determined  that 
[250]  matter.  That  is  behind  us.  The  only  matter 
now  that  is  essential  in  this  complaint  is  the  propo- 
sition that  we  are  trying  to  bargain  with  these  peo- 
ple and  we  must  take  the  allegations  of  the  com- 
plaint to  be  true  upon  a  motion  of  this  kind,  and 
that  the  bargaining  has  broken  down  because  of 
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the  controversy,  to-wit:  are  we  under  the  federal 
act  or  are  we  under  State  legislation?  What  could 
we  petition  the  Board  for,  may  it  please  the  Court? 
The  only  thing,  as  we  stand  before  your  Honor 
now,  that  w^e  are  asking  for — are  we  covered  by 
the  federal  act  or  the  State?  The  Board  would 
say,  just  like  Mr.  Denham  said,  they  would  say, 
''Well,  Section  10(a)  gives  the  Board  power  as 
hereinafter  provided"  to  do  what?  To  prevent  any 
person  from  engaging  in  any  unfair  labor  practices 
listed  in  Section  8. 

The  Court:  Do  you  mind  if  I  interrupt  you 
again?  I  don't  want  to  interfere  with  the  trend  of 
your  argument.  Suppose  the  practice  that  you  have 
indulged  in  in  this  action  became  quite  common. 
It  would  be  possible  that  you  would  have  in  every 
judicial  district  in  the  United  States  one  or  a  great 
many  cases  of  the  same  character,  depending  upon 
the  extent  of  the  poj)ulation  of  the  different  places. 
One  judge  in  Los  Angeles  might  decide  under  a 
certain  set  of  facts  the  Taft-Hartley  law  did  not 
apply.  Another  judge  in  Los  Angeles  United  States 
Court,  under  the  same  set  of  facts  might  decide 
that  it  did  apply.  Your  Ninth  Circuit  Court  of 
Appeals  would  be  [251]  deluged  with  appeals  and 
that  would  be  the  situation  all  over  the  United 
States.  Now  that  is  the  thought  I  have  right  now. 
Maybe  that  is  the  reason  why  Congress  has  set  up 
the  National  Labor  Relations  Board  an  adminis- 
trative ]:>ody  to  determine  that  question,  among 
other  matters.  I  do  not  believe  there  is  any  ques- 
tion but  what  the  National  Labor  Relations  Board 
has  the  power  to  determine  whether  or  not  a  cer- 
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tain  labor  organization  is  or  is  not  engaged  in  an 
industry  or  practice  a:ffecting  or  having  to  do  with 
interstate  commerce.  All  right.  If  that  is  the  situa- 
tion, an  administrative  authority  given  an  admin- 
istrative body  created  by  Congress  for  a  purpose, 
I  do  not  mind  telling  you  now  that  if  that  is  the 
situation,  my  views  are  that  that  administration 
should  be  drained  first. 

Mr.  Brown:  I  appreciate  that,  your  Honor.  But 
if  I  may  be  permitted — if  we  were  coming  in  here 
at  this  stage  of  the  game — I  want  to  confess  ig- 
norance on  the  applicability  of  the  Norris-La- 
Guardia  Act  when  I  appeared  before  the  Court 
before — in  other  words,  if  we  were  asking  addi- 
tional remedies,  if  we  were  in  here  to  seek  some 
other  remedy  through  either  injunction  other  than 
damages,  as  authorized  by  303(a)  of  the  Taft- 
Hartley  Act,  then  we  would  have  come  under  Sec- 
tion 10  (a)  of  the  Act,  and  that  limits  the  powers 
01'  the  jurisdiction  of  the  Board,  and  what  does 
it  do: 

''The  Board  is  empowered,  as  hereinafter  [252] 
provided,  to  prevent  any  person  from  engaging  in 
any  unfair  labor  practice  (listed  in  Section  8)  af- 
fecting commerce.  This  power  will  not  be  af- 
fected  " 

The  Court  (interrupting)  :  You  might  stop  right 
there.  I  want  to  get  this  thing  right,  whether  it  is 
favorable  to  your  side  or  the  other.  Now  read  that 
last  statement  that  you  made  from  that  section. 

Mr.  Brown:     This  is  Section  10(a): 

"The  Board  is  empowered,  as  hereinafter  pro- 
vided,  to   prevent  any  person   from   engaging   in 
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any  unfair  labor  practice  (listed  in  Section  8)  af- 
fecting Commerce." 

The  Court:  Right  there — so  it  appears  neces- 
sary^ for  the  Board,  and  the  Board  has  ample  power, 
to  determine  whether  any  practice  a:ffects  interstate 
commerce. 

Mr.  Brown :     That  is  right. 

The  Court:  And  the  Board  would  have  ample 
power  to  determine  whether  any  organization,  indi- 
vidual, group,  labor  employer  or  employee,  in  its 
practices  or  in  its  industry  or  activities,  and  so  on, 
affects  interstate  commerce. 

:Mr.  Brown:  Correct,  your  Honor,  but  may  I 
answer  this.  Paragraph  (b)  of  Section  10  provides 
as  follows: 

"Whenever  it  is  charged  that  any  person  [253] 
has  engaged  in  or  is  engaging  in  any  unfair  labor 
practice,  the  Board,  or  any  agent  or  agency  desig- 
nated by  the  Board  for  such  purposes,  shall  have 
power  to  issue  and  cause  to  be  served  upon  such 
person  a  complaint  stating  the  charges  in  that  re- 
spect, and  containing  a  notice  of  hearing  before 
the  Board  or  a  member  thereof,  or  before  a  desig- 
nated agent  or  agency,  at  a  place  therein  fixed,  not 
less  than  five  days  after  the  serving  of  said  com- 
plaint: Provided,  That  no  complaint  shall  issue 
based  upon  any  unfair  labor  practice  occurring 
more   than  six  months  prior  to  the  filing  of  the 


charge 


*  *  *  '? 


And  then  it  goes  on  as  to  how  they  carry  out 
those  procedures,  the  fact  that  the  Board  is  em- 
powered to  petition  for  a  restraining  order.  We, 
may  it  please  the  Court,  are  not  asking  or  charging 
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the  unions  with  an  unfair  labor  practice.  We  want 
to  prevent  an  unfair  labor  practice  by  carrying 
out  the  very  purpose  of  the  federal  declaratory 
judgment  act  to  determine,  are  we  under  this  set 
of  rules  or  that  set  of  rules,  so  that  we  will  not  be, 
nor  the  respondents,  subjected  in  any  way  to  the 
penalties  that  accrue  by  reason  of  a  violation. 
There  are  damage  responsibilities  provided  upon 
employers  and  unions,  criminal  offenses  and  im- 
prisonment provision  in  the  Taft-Hartley  Act,  and 
all  the  rest  of  it.  Now  the  only  purpose  of  a  declara- 
tory judgment  act  is  to  permit  suits,  not  only  of  a 
contract,  but  [254]  the  right  and  title  of  persons 
and  their  properties  to  be  determined  before  a 
wrong  has  arisen.  For  example,  before  1934,  unless 
there  was  a  wi'ong  committed,  the  United  States 
Supreme  Court  said,  "Well,  that  is  merely  academic 
and  there  is  nothing  we  can  do  about  it,"  but 
under  the  declaratory  judgment  act,  and  as  pointed 
out  in  that  Aetna  case,  the  very  purpose  of  the 
thing  is  to  have  these  rights  determined  before,  not 
after,  there  has  been  a  breach  thereof  and  for  the 
purpose  of  determining  that  before  the  injury  has 
accrued. 

Declaratory  Judgment,  16  American  Juris,  296, 
points  out: 

"Declaratory  judgment  proceedings  have  fre- 
quently been  employed  to  determine  questions  as 
to  the  construction  or  validity  of  statutes,  ordi- 
nances, and  other  governmental  regulations.  The 
Uniform  Act  expressly  enumerates  these  questions 
among  those  which  may  be  determined  thereunder, 
and  other  declaratory  judgments  acts  contain  sim- 
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ilar  provisions.  Moreover,  there  is  authority  to 
the  effect  that  declaratory  judgments  upon  these 
questions  may  be  rendered  even  though  the  statute 
applicable  does  not  so  provide  in  express  terms. 
Thus,  the  Federal  Declaratory  Judgments  Act,  al- 
though it  does  not  mention  declarations  as  to  the 
construction  or  validity  of  statutes,  has  been  in- 
voked [255]  frequently  as  a  means  of  assaying  the 
constitutionality  of  congressional  legislation.  If, 
however,  an  act  authorizing  declaratory  judgments 
can  not  be  reasonably  construed  as  empowering  the 
court  to  determine  thereunder  the  validity  of  a 
statute  or  ordinance,  it  is  not  likely  that  any  court 
will  assume  such  authority." 

I  am  going  to  close  now,  because  I  have  taken  a 
lot  of  time,  but  there  is  one  thought  I  would  like 
to  leave  with  the  Court  after  we  leave. 

The  Court:  I  wish  you  would  sunmiarize  just 
what  is  it  you  want  the  Court  to  do  in  this  case. 

Mr.  Brown:  We  want  the  Court  to  say  some- 
thing in  reference  to  the  operation  of  this  industry 
wherein  the  respondents  are  employed  and  the  em- 
ployer's conduct  to  determine  whether  or  not,  by 
the  nature  of  its  business  activity,  it  so  affects 
commerce,  or  is  engaged  in  interstate  commerce, 
so  as  to  fall  within  the  category  of  industry  and 
operations  covered  by  the  Taft-Hartley  Act.  If 
the  Court  so  finds,  we  ask  the  Court  for  a  declara- 
tory judgment,  just  as  we  found  in  this  New  Hamp- 
shire case  that  the  Labor  Management  Relations 
Act  of  1947  applies.  Then  these  folks  can  go  on 
with  their  bargaining.  We  are  not  interested  in 
any  unfair  labor  practices.  We  can  not  ask  the 
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National  Labor  Relations  Board  [256]  that  ques- 
tion. The  only  thing  we  can  ask  them  is  under  a 
complaint  charging  an  unfair  labor  practice.  AVe 
recognize  our  folks  as  being  decent  people,  we 
recognize  them  as  being  the  proper  representatives 
of  their  members,  we  want  to  bargain  with  them, 
but  neither  side  know  where  they  stand.  We  are 
not  charging  them  at  this  stage  of  the  game  w^ith 
an  unfair  labor  practice;  we  wouldn't  do  it,  we 
couldn't  do  it. 

The  Court:  Well,  is  it  contemplated  now  that 
there  is  to  be  or  will  be  a  strike  as  the  result  of 
negotiations  that  may  be  in  conflict  with  the  Taft- 
Hartley  law? 

Mr.  Brown:  At  the  present  time,  your  Honor — 
now  I  am  speaking  for  the  record,  insofar  as  the 
pleadings  are  concerned,  because  the  Court  might 
as  well  have  that  information — in  view  of  the  fact 
that  the  Court  decided  that  its  jurisdiction  was 
limited  by  the  Norris-LaGuardia  Act,  couldn't  con- 
tinue the  status  quo  further  than  hearing  on  the 
motion  for  temporary  order,  naturally  as  alleged 
in  that  complaint,  the  master  contract  of  May  21, 
1948,  expired.  These  people  have  been  going  along 
since  that  time  under  certain  stipulations,  but  they 
have  been  unable  to  draft  a  formal  collective  bar- 
gaining contract  because  they  do  not  know  whether 
they  are  under  the  Taft-Hartley  Act  or  the  State 
law,  and  if  they  assume  that  they  are  not  under 
the  Taft-Hartley  Act  and  they  did  enter  into  a 
contract  which  has  provisions  that  are  different 
than  those  permitted  by  the  federal  act,  then  every- 
body,   [257]    employer  and  employee,  agents,  and 
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everybody,  are  then,  may  it  please  the  Court,  sub- 
ject to  certain  penalties  under  the  Act.  If  it  can 
be  determined  that  they  are  either  under  or  not 
under  the  Taft-Hartley  Act  in  this  proceeding,  then 
those  gentlemen  will  go  about  their  business  and 
complete  the  other  provisions  of  the  contract  to 
square  with  the  rules  under  which  act  they  are 
governed.  Now  that  is  all  in  the  world  we  want.  We 
could  not  ask  the  National  Labor  Relations  Board 
that  question,  are  we  under  the  Taft-Hartley  Act? 
Mr.  Denham  or  Mr.  Penfield  would  come  back  and 
say  ''that  is  a  hypothetical  question,  asking  for 
legal  opinion,  there  is  nothing  before  the  Board 
under  its  jurisdiction  as  prescribed  in  Section 
10(b).  However,  if  you  people  do  come  along  and 
you  make  a  contract  which  you  believe  constitutes 
an  unfair  labor  practice  and  you  want  to  sign  a 
verified  complaint  before  the  Board,  then  we  will 
proceed  in  the  usual  course"  and  the  very  purpose 
of  a  declaratory  judgment  is  to  determine,  for 
example,  the  constitutionality  of  the  statute  or 
ordinance  before  somebody  breaches  it  and  gets 
himself  in  difficulty.  We  are  not  asking  for  an  in- 
terpretation of  whether  the  facts  alleged  in  the  com- 
plaint constitute  an  unfair  labor  practice.  We  do 
not  care.  That  state  of  this  proceeding  has  disin- 
tegrated in  the  past.  I  think  your  Honor  has  our 
theory.  You  may  not  agree  with  it  but  I  have  tried 
to  present  it  as  I  see  it. 

The   Court:     I   do  not  know  whether  I   do   or 

not.  [258] 

Mr.  McCarthy:     May  it  please  the  Court,  direct- 
ing the  Court's  attention  to  the  Riley  case,  there  is 
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no  possible  way  in  which  the  complaint  in  this  ac- 
tion can  be  changed  into  a  Riley  case  one.  The  Riley 
case  is  the  case  decided  by  the  Supreme  Court  of 
New  Hampshire,  to  which  counsel  has  referred.  In 
this  case  the  union,  as  in  the  case  before  your 
Honor,  were  saying,  ''We  are  not  under  this  Act." 
Precisely  it  means,  "You  are  not  engaged  in  busi- 
ness under  the  contract  which  affects  interstate 
commerce."  That  is  the  position  which  the  employer 
says  in  his  complaint  this  imion  takes.  The  em- 
ployer says:  ''No,  you  are  under  the  act.  We  are 
engaged  in  business  in  which  a  labor  dispute  would 
affect  interstate  commerce;  therefore  we  are  under 
the  act  and  you  must  behave  accordingly."  They 
argue  the  Riley  case.  In  the  Riley  case  both  the 
union  and  the  employer  conceded  that  they  were 
wholly  engaged  in  interstate  commerce.  The  factual 
issue  which  the  Board  has  to  decide,  namely,  affect- 
ing interstate  commerce,  that  factual  issue  which 
exists  in  the  case  before  your  Honor,  was  conceded 
in  the  Riley  case.  The  court  said: 

"It  is  the  position  of  the  petitioners  that  the 
Labor  Management  Relations  Act  of  1947,  29 
U.S.C.A.,  Sec.  141  et  seq.,  supersedes  the  provisions 
of  Laws  of  1947,  Chapter  195,  so  far  as  the  pro- 
visions thereof  are  ai3plicable  to  the  business  en- 
gaged in  by  your  petitioners  and  the  defendant 
Joseph  [259]  E.  Faltin,  which  is  conceded  to  be 
wholly  interstate  commerce,  *  *  *" 

In  other  words,  in  the  Riley  case  the  imion  and 
the  employer  said  to  the  court :  ' '  This  business  is  in 
interstate  commerce.  We  have  a  State  act  and  the 
Supreme   Court  has  the  federal   act.   We  have  a 
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State  act  which  says  you  can  only  have  a  union 
shop  under  this  condition,  that  condition  and  the 
other  condition.  We  have  the  Labor  Management 
Relations  Act,  which  says  you  can  have  a  union 
shop  under  different  conditions  provided  for  by 
the  State  constitution  where  we  are  in  interstate 
commerce.  We  have  conceded  that  as  an  admitted 
fact,  so  please  tell  us  if  we  are  in  interstate  com- 
merce whether  the  State  act  supersedes  the  federal 
act  or  the  federal  act  supersedes  the  State  act,^' 
which  was  a  very  simple  proposition.  The  court 
there  simply  said,  ''If  you  are  in  interstate  com- 
merce, as  you  agree,  obviously  the  federal  act  ap- 
plies." What  is  our  situation  here?  Our  situation 
here  is  that  the  union  says  we  are  not  in  interstate 
commerce  and  counsel  just  said  that  one  of  the 
things  they  wanted  to  do  was  put  evidence  in  here 
through  witnesses  to  prove  that  the  union  is  wrong, 
so  it  is  not  a  question  of  asking  your  Honor  whether 
the  laws  of  the  State  of  Nevada  apply  or  the  fed- 
eral act,  it  is  a  question  of  asking  your  Honor  to 
make  a  basic  decision  that  the  Board  has  to  make, 
and  in  that  respect  it  is  best  to  go  back  to  the 
statute,  even  if  it  takes  just  a  little  while,  and  get 
this  thing  clear  once  [260]  and  for  all,  because 
counsel  has  ignored  one  feature  of  the  Board.  The 
Board  not  only  hears  unfair  labor  practices  cases 
but  holds  elections.  One  of  the  allegations  in  this 
complaint  is  that  this  union  will  not  agree  to  have 
the  Board  hold  an  election  in  order  to  determine 
whether  or  not  it  can  have  union  security  clause, 
and  the  charge  is  definite  in  the  complaint.  The 
union  says  we  won't  agree  to  that  because  we  are 
not  in  commerce,  we  do  not  affect  commerce;  at 
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least  J  that  is  the  allegation  of  the  complaint.  It  is 
not  of  any  moment  what  the  truth  is,  that  is  the 
complaint.  So  what  happens?  We  go  to  Section 
9(a)  of  the  Act.  You  will  find  it,  your  Honor,  at 
page  102  of  that  pamphlet  which  I  think  your 
Honor  has  there,  the  little  green-covered  pamphlet: 
Section  9(a)  says: 

''Representatives  designated  or  selected  for  the 
purposes  of  collective  bargaining  by  the  majority 
of  the  employees  in  a  unit  appropriate  for  such 
purposes,  *  *  *" 

I  want  your  Honor  to  remember  those  words — 
''in  a  unit  appropriate  for  such  purposes": 

"*  *  *  shall  be  the  exclusive  representatives  of 
all  the  employees  in  such  unit  for  the  purposes  of 
collective  bargaining  *  *  *" 

So  first  you  have  to  have  this  representative  not 
only  represent  a  majority,  but  it  must  represent  a 
majority  in  a  unit.  All  right.  Now  when  we  come 
to  the  question  of  imit,  now  in  [261]  Section  9(b) : 

"The  Board  shall  decide  in  each  case  whether,  in 
order  to  assure  to  employees  the  fullest  freedom 
in  exercising  the  rights  guaranteed  by  this  Act, 
the  unit  appropriate  for  the  purposes  of  collective 
bargaining  shall  be  the  employer  unit,  craft  unit, 
plant  unit,  or  subdivision  thereof:  *  *  *" 

So  now  the  Board  must  make  a  determination  as 
to  whether  these  unions  should  bargain  with  this 
plaintiff  employer  association  or  with  the  employers 
individually,  and  the  Board  has  to  make  that  de- 
cision. That  is  the  unit.  Nobody  else  can  make  it 
but  the  Board.  They  then  say: 

"*  *  *  Provided,  That  the  Board  shall  not  (1) 
decide  that  any  unit  is  appropriate  for  such  pur- 
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j)osos  if  such  unit  includes  both  professional  em- 
ployees and  emi)loyees  who  are  not  professional 
employees,  unless  a  majority  of  such  professional 
employees  vote  for  inclusion  in  such  unit;  or  (2) 
decide  that  any  craft  unit  is  inappropriate  for  such 
purposes  on  the  ground  that  a  different  unit  has 
been  established  by  a  prior  Board  determination, 
unless  a  majority  of  the  employees  in  the  proposed 
craft  unit  vote  against  separate  representation  or 
(3)  decide  that  any  unit  is  appropriate  for  such 
purposes  if  it  includes,  together  with  other  em- 
ployees, any  individual  employed  as  a  guard  to 
enforce  [262]  against  employees  and  other  persons 
rules  to  protect  the  safety  of  persons  on  the  em- 
ployer's premises;  but  no  labor  organization  shall 
be  certified  as  the  representative  of  employees  in 
a  bargaining  unit  of  guards  if  such  organization 
admits  to  membership,  or  is  affiliated  directly  or 
indirectly  with  an  organization  which  admits  to 
membership,  employees  other  than  guards." 

So  in  other  words,  the  Board's  power  to  deter- 
mine the  unit  is  limited.  Now  if  the  union  says, 
''We  take  guards  into  membership"  and  bargains 
for  the  guards,  to  that  extent  the  Board  itself 
would  have  to  limit  that  union's  power  under  this 
section. 

Now  following  that  what  happens? 

""^ATienever  a  petition  shall  have  been  filed,  in 
accordance  with  such  regulations  as  may  be  pre- 
scribed by  the  Board " 

Now  who  can  file  this  petition? 

"(A)  by  an  employee  or  grouj)  of  employees 
or  any  individual  or  labor  organization  acting  in 
their  behalf  alleging  that  a  substantial  number  of 
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employees  (i)  wish  to  be  represented  for  collective 
bargaining  and  that  their  employer  declines  to 
recognize  their  representative  as  the  representative 
defined  in  section  9(a),  or  (ii)  assert  that  the  in- 
dividual or  labor  organization,  which  has  been 
certified  [263]  or  is  being  currently  recognized 
by  their  employer  as  the  bargaining  representative, 
is  no  longer  a  representative  as  defined  in  Sec- 
tion 9(a);  *  *  *" 

Then  the  next  one: 

''(B)  by  an  employer,  alleging  that  one  or 
more  individuals  or  labor  organizations  have  pre- 
sented to  him  a  claim  to  be  recognized  as  the  rep- 
resentative defined  in  section  9(a)  ;***'' 

Alleging  that  various  claims  are  made.  What 
happens  when  that  is  done? 

"*  *  *  the  Board  shall  investigate  such  petition 
and  if  it  has  reasonable  cause  to  believe  that  a 
(juestion  of  representation  a:ffecting  commerce  exists 
shall  provide  for  an  appropriate  hearing  upon  due 
notice." 

Now  what  is  "affecting  commerce"?  The  defini- 
tion of  that  is  in  the  Act  and  it  is  very  simple: 

''The  term  'affecting  commerce'  means  in  com- 
merce, or  burdening  or  abstructing  commerce  or 
the  free  flow  of  commerce,  or  having  led  or  tend- 
ing to  lead  to  a  labor  dispute  burdening  or  ob- 
structing commerce  or  the  free  flow  of  commerce." 

In  other  words,  this  Board,  before  it  can  even 
hold  a  hearing  to  determine  what  the  unit  is, 
whether  there  should  be  an  election,  must  first  find 
whether  or  not  a  labor  dispute  between  those  par- 
ties would  burden  commerce.  [264] 
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Xow  why  have  I  gone  to  such  length  there?  I 
have  for  this  reason— this  complaint  alleges  that 
this  union  will  not  have  a  vote  on  the  question  of 
its  right  to  enter  into  a  union  shop  contract.  Now 
the  union  alone  can  petition  for  that  vote.  The  em- 
ployer can  not.  Here  on  page  104,  sub-section  (e)  : 

"Upon  the  filing  with  the  Board  by  a  labor  or- 
ganization, which  is  the  representative  of  employees 
as  provided  in  section  9(a),  * 

You  recall,  your  Honor,  that  I  mentioned  9(a) 

in  the  unit: 

"*  *  *  of  a  petition  alleging  that  30  per  centum 
or  more  of  the  employees  within  a  unit  claimed  to 
be  appropriate  for  such  purposes  *  *  *" 

Now  we  have  the  union  again.  In  other  words, 
the  union  must  file  a  petition  claiming  that  thirty 
per  cent  of  the  employees  in  an  appropriate  unit 
Avant  a  union  shop.   Otherwise  you  can't  get  an 
election,  but  the  Board  has  no  authority  to  find  an 
appropriate  imit  unless  a  dispute  in  that  unit  would 
affect  interstate  commerce,  and  then  in  addition  it 
must  decide  whether  that  imit  is  one  employer  or 
many  employers,  so  that  just  take  what  would  hap- 
pen,  assuming   that   your   Honor   should   make   a 
ruling  to  the  effect  that  these  people  are  engaged 
in  a  business  in  which  a  labor  dispute  would  ob- 
struct commerce  and  therefore  the  National  Labor 
Relations  Act  applies.  This  union  sits  down  and 
says,  "Thanks,  we  won't  [265]  file  any  petition.  We 
are  not  going  to  ask  the  Board  for  a  union  shop 
election.  We  are  just  not  going  to  do  anything." 
So  what  happens?  It  is  a  nullity  and  it  has  never 
been  a  practice  in  district  courts  of  the  United 
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States  to  do  useless  acts.  It  is  an  absolute  nullity 
because  the  union  has  within  its  power,  under  this 
Act,  the  right  to  file  that  petition  or  refuse  to  file 
it.  There  is  nothing  in  here  that  requires  the  union 
to  file  it.  Unless  the  union  can  persuade  thirty  per 
cent  of  the  men  working  in  the  shop  to  sign  a  card 
individually  authorizing  the  union,  they  can't  even 
file  the  petition,  and  that  is  in  the  Act  itself: 

''Upon  the  filing  with  the  Board  by  a  labor  or- 
ganization, which  is  the  representative  of  employees 
as  provided  in  Section  9  (a),  of  a  petition  alleging 
that  30  per  centum  or  more  of  the  employees  within 
a  unit  claimed  to  be  appropriate  for  such  pur- 
poses desire  to  authorize  such  labor  organization 
to  make  an  agreement  w^ith  the  employer  of  such 
employees  requiring  membership  in  such  labor  or- 
ganization as  a  condition  of  employment  in  such 
unit,  upon  an  appropriate  showing  thereof  the 
Board  shall,  if  no  question  of  representation  exists, 
take  a  secret  ballot  of  such  employees,  and  shall 
certify  the  results  thereof  to  such  labor  organiza- 
tion and  to  the  employer." 

And  the  proper  showing — Mr.  Penfield  will  con- 
firm my  statement —  [266]  is  a  written  signed  docu- 
ment by  the  individual  man,  saying  that  he  desires 
to  have  his  union  authorized  to  write  a  union  shop. 
If  thirty  per  cent  of  the  people  refuse  to  sign  it, 
the  union  could  not  even  file  the  petition,  so  a  com- 
pletely useless  act  is  the  net  result,  because  your 
Honor  could  not  order  this  union  to  coerce  these 
men  into  signing  those  cards,  because  that  is  an 
unfair  labor  practice.  Those  men  must  sign  those 
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cards  freely  and  voluntarily  and  of  their  own  free 
will  and  if  there  is  any  coercion  by  the  union  you 
would  have  an  unfair  labor  practice.  It  is  forbidden 
by  the  Act.  Now  that  being  the  case,  the  act  that 
your  Honor  is  being  asked  to  do  would  be  a  com- 
plete nullity. 

But  let  us  take  the  other  practice  that  has  been 
discussed.  I  do  not  think  there  is  any  appeal  to 
any  court  from  the  Board's  decision  on  the  question 
of  a  union  shop  election.  There  is  no  appeal  pro- 
vided for  in  the  Act.  That  is  a  final,  permanent  ad- 
ministrative decision.  The  only  way  you  can  appeal 
that  is  to  bring  an  unfair  labor  practice  charge, 
based  upon  some  act  done  as  a  result  of  the  Board's 
action.  In  other  words,  if  the  Board  said,  ''We  will 
not  hold  the  election  because  you  do  not  affect  com- 
merce," there  is  no  appeal  from  that  decision.  The 
employer,  however,  or  the  union,  could  charge  an 
unfair  labor  practice.  That  record  would  become  a 
part  of  the  record  of  the  unfair  labor  practice  ac- 
tion and  it  is  then  appealable  to  the  Circuit  Court, 
but  on  [267]  the  question  of  this  union  shop  elec- 
tion there  is  no  appeal,  so  what  can  happen  is  this— 
your   Honor  could  find  they   are  under   the   Act, 
order  an  election,  the  Board  says  ''We  won't  have 
it,"  and  the  Board  has  the  last  say  and  there  is  no 
appeal  from  it.  Obviously  this  decision  here  could 
not  be  pleaded  as  res  adjudicata  before  the  Board. 
It  has  the  right  to  make  its  own  decision.  Who  has 
rights  under  unfair  labor  charge?  The  employer 
has  rights  to  file  it,  the  individual  employee  has 
rights,  and  the  union  has  a  right.  Now  when  an  un- 
fair labor  practice  charge  is  filed  and  the  Board 
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decides  it  has  not  been  committed  or  it  has  no 
jurisdiction  and  that  decision  is  sustained  by  the 
Circuit  Court  or  the  Supreme  Court,  if  necessary, 
that  decision  is  res  ad  judicata  as  to  the  rights  of 
employer,  employees  individually,  and  the  union. 
No  decision  by  this  Court  is  going  to  be  binding 
upon  the  individual  man  who  may,  if  he  wishes, 
file  an  unfair  labor  practice  charge  in  his  own  right 
under  this  Act  and  ask  for  relief  as  an  individual, 
]:)ecause  he  is  not  before  your  Honor.  He  just  isn't 
here.  And  secondly,  even  under  counsel's  theory, 
you  couldn't  do  it,  so  what  we  have  here  is  this — 
the  Complaint  recites  very  clearly  that  this  union 
has  refused  to  bargain  in  good  faith,  because  it 
insisted  upon  the  inclusion  of  a  union  shop  clause, 
which  employer  says  they  are  not  entitled  to  have 
unless  they  hold  an  election,  but  which  the  union 
says  they  do  not  need  an  election  because  they  [268] 
are  not  in  an  industry  in  which  a  labor  dispute 
will  adversely  affect  interstate  commerce,  so  they 
are  in  here  asking  your  Honor  to  determine  the 
basic  question  of  the  Board's  jurisdiction.  The 
Board,  as  your  Honor  can  see  from  the  sections  we 
have  referred  to,  has  no  jurisdiction  unless  there 
are  reasonable  grounds  to  believe  that  a  labor  dis- 
pute would  adversely  affect  interstate  commerce. 
Now  in  the  Riley  case  the  parties  conceded  that  a 
labor  dispute  would  adversely  affect  interstate  com- 
merce. They  said  the  business  was  in  interstate 
commerce  and  ''we  want  to  know  therefore  whether 
the  State  act  or  the  federal  act  applies."  Now  take 
counsel's  request — "are  we  covered  by  the  federal 
act  or  a  State  act?"  I  think  your  Honor  can  an- 
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swer  it,  ])iit  I  do  not  think  it  is  going  to  be  bene- 
ficial to  the  parties.  Your  Honor  can  say:  "If  the 
petitioner  in  this  case  and  the  employers  the  peti- 
tioner represents,  are  engaged  in  a  business  in 
which  a  labor  dispute  would  substantially  and  ad- 
versely affect  interstate  commerce  within  the  mean- 
ing of  the  Labor  Management  Relations  Act,  then 
you  are  subject  to  it,  but  if  you  are  not  engaged  in 
such  business,  then  you  are  subject  to  the  State  law\ 
The  determination  of  that  question  of  fact  has  by 
Congress  been  placed  in  the  National  Labor  Rela- 
tions Board. 

Mr.  Brown:  Excuse  me,  your  Honor,  but  may 
I  ask  through  the  court,  the  last  statement  of  coun- 
sel, by  what  right  Congress  has  exclusive  power  to 
authorize  the  National  [269]  Labor  Relations  Board 
to  determine  that? 

Mr.  McCarthy:  Under  Section  9(e),  page  104, 
a  union  shop  election  can  only  be  held  in  an  ap- 
propriate unit.  By  Section  9(c),  the  board  shall 
determine  the  appropriate  unit  only  when  a  ques- 
tion of  representation  affecting  commerce  exists. 
So,  therefore,  they  must  determine  whether  a  ques- 
tion affecting  commerce  exists.  Affecting  commerce 
is  defined  by  the  Act  to  be: 

''The  term  'affecting  commerce'  means  in  com- 
merce, or  burdening  or  obstructing  commerce  or 
the  free  flow  of  commerce,  or  having  led  or  tending 
to  lead  to  a  labor  dispute  burdening  or  obstructing 
commerce  or  the  free  flow  of  commerce." 

vSo,  therefore,  the  Board  must  hold  a  hearing  and 
find  out  whether  or  not  a  labor  dispute  will  affect 
commerce  if  it  occurs  in  this  industry,  before  it 
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can  determine  the  unit,  and  it  must  determine  the 
unit  before  it  can  order  a  union  shop  election,  so 
it  essentially  has  to  determine  whether  or  not  it 
obstructs  or  will  affect  commerce.  In  addition  to 
that,  the  Board  must  also  decide  whether  or  not 
communist  affidavits  have  been  filed  and  whether 
or  not  other  reports  have  been  filed,  and  if  they 
have  not  been  filed,  the  Board  has  no  authority  to 
direct  the  holding  of  a  union  shop  election.  None  at 
all.  It  is  without  jurisdiction.  Now  here  is  what  it 
says:  [270] 

''No  investigation  shall  be  made  by  the  Board 
of  any  question  affecting  commerce  concerning  the 
representation  of  employees,  raised  by  a  labor  or- 
ganization under  subsection  (c)  of  this  section,  no 
petition  under  section  9(e)  (1)  shall  be  entertained, 
and  no  complaint  shall  be  issued  pursuant  to  a 
charge  made  by  a  labor  organization  under  subsec- 
tion (b)  of  section  10,  unless  there  is  on  file  with 
the  Board  an  affidavit  executed  ^  *  *"  and  so  on 
and  so  forth.  So  they  would  ask  your  Honor  to  de- 
termine a  question  which  Congress  has  said  not 
even  the  Board  can  determine  unless  these  affidavits 
are  on  file,  and  there  is  no  allegation  in  the  com- 
plaint that  these  affidavits  required  by  Congress 
have  been  filed  by  these  unions,  or  these  reports 
have  been  made  and  it  is  immaterial  whether  they 
have  or  they  haven't.  We  have  to  rely  on  the  com- 
plaint. 

Now  in  addition  to  that,  what  has  been  the  right 
of  Congress  to  enact  this  legislation  at  all?  Con- 
gress can  only  enact  legislation  of  this  sort  in  the 
exercise  of  its  commerce  power.  It  is  not  incumbent 
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upon  Congress  to  decide,  but  Congress  came  very 
close  to  that.  They  made  a  statement  of  policy  at 
the  very  beginning  of  this  act,  at  page  95: 

"Industrial  strift  which  interferes  with  the  nor- 
mal flow  of  commerce  and  with  the  full  production 
of  articles  and  commodities  for  commerce,  can  be 
avoided  or  substantially  minimized  if  employers, 
employees,  and  labor  organizations  each  recognize 
under  law  one  another's  legitimate  rights  in  their 
relations  Avith  each  other,  and  above  all  recognize 
under  law  that  neither  party  has  any  right  in  its 
relations  with  any  other  to  engage  in  acts  or  prac- 
tices which  jeopardize  the  public  health,  safety,  or 
interest. 

"It  is  the  purpose  and  policy  of  this  Act,  in 
order  to  promote  the  full  flow  of  commerce,  to 
prescribe  the  legitimate  rights  of  both  employees 
and  employers  in  their  relations  affecting  com- 
merce, to  provide  orderly  and  peaceful  procedures 
for  preventing  the  interference  by  either  with  the 
legitimate  rights  of  the  other,  to  protect  the  rights 
of  individual  employees  in  their  relations  with 
labor  organizations  whose  activities  affect  com- 
merce, to  define  and  prescribe  practices  on  the  part 
of  labor  and  management  which  affect  commerce 
and  are  inimical  to  the  general  welfare,  and  to  pro- 
tect the  rights  of  the  public  in  connection  with 
labor  disputes  affecting  commerce." 

The  Court:  May  I  ask  you  a  question?  Sup- 
pose a  contract  is  negotiated  between  one  or  all  of 
the  [272]  imions  involved  in  this  case,  providing  for 
a  closed  shop,  and  the  contention  of  the  plaintiffs — 
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I  don't  kno\y  how  they  would  make  such  a  eon- 
tract  if  they  felt  it  was  illegal 

Mr.  McCarthy:  I  will  put  it  this  way — if  de- 
mand was  made  upon  plainti:ffs  to  enter  into  that 
agreement  but  refused,  and  the  union  went  on 
strike,  the  National  Labor  Relations  Board  says 
they  eome  to  the  Board,  that  the  Board  makes  an 
investigation,  if  the  Board  has  reasonable  grounds 
to  believe  that  this  is  in  violation  of  the  Act,  the 
Board  is  entitled  to  come  into  this  court  and  get 
an  injunction  and  proceed  against  it. 

The  Court:  Here  might  be  one  of  Mr.  Brown's 
ideas.  Suppose  representatives  of  both  sides,  em- 
ployers and  unions,  were  ready  to  sit  dovni  and 
stipulate  and  execute  a  contract.  Suppose  the  em- 
ployers here  were  willing  and  anxious  to  enter  into 
a  contract  that  would  provide  for  a  closed  shop. 
They  are  not  disposed  at  all  to  refuse  to  agree  to 
a  closed  shop.  Now  aren't  they  in  a  position  where 
they  might  be  fearful  they  might  be  violating  some 
term  of  the  Taft-Hartley  law? 

Mr.  McCarthy:  That  is  absolutely  true.  That  is 
their  position,  but  isn't  it  true  they  may  be  fearful 
of  it  and  if  they  entered  into  the  agreement  and  if, 
in  fact,  it  was  a  violation,  both  the  union  and  the 
employer  would  be  responsible  [273]  to  any  in- 
dividual employee  who  was  guilty  by  reason  of  that 
agreement.  In  other  words,  if  a  man  was  told  he 
had  to  get  off  the  job  because  you  are  not  a  mem- 
ber of  the  union 

The  Court:  Would  that  leave  the  contracting 
parties,  employee,  the  employer  and  labor  organi- 
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zation,  or  either  one  of  them,  subject  to  an  action 
for  damages  ? 

Mr.  McCarthy:  Yes,  your  Honor,  no  question, 
an  action  for  damages  subject  to  a  proceeding  be- 
fore the  Board,  but  the  employer  does  not  get  into 
that  position  because  he  says,  ^'I  won't  sign  the 
agreement."  That  is  his  right. 

The  Court:  Yes,  but  we  don't  know  whether  he 
is  going  to  or  not. 

Mr.  McCarthy:     If  he  says,  "I  won't  sign  it" 

The  Court:  Are  we  in  this  position,  Mr.  Mc- 
Carthy, here — at  the  outset  we  have  no  indication 
from  this  complaint,  or  any  utterance  of  the  em- 
ployers, that  they  will  refuse  to  sign  a  closed  shop 
contract. 

Mr.  McCarthy:  I  am  sorry,  sir,  we  have  the 
complaint  which  clearly  states  that  is  what  brought 
on  this  issue,  that  the  employer  has  refused.  They 
go  into  it  in  detail. 

Mr.  Brown:  Only  on  the  basis  we  would  be 
liable,  if  we  did  it 

Mr.  McCarthy:  Paragraph  V,  page  6,  they  re- 
cited in  detail: 

"That  it  was  the  opinion  of  the  Reno  Employ- 
ers [274]  Council  after  advice  given  by  legal  coun- 
sel, that  the  Labor  Management  Relations  Act  of 
1947  prevented  the  continuation  of  the  master  agree- 
ment beyond  May  21,  1948,  without  a  revision  of 
the  union  security  provision  of  said  contract  as 
required  by  said  Labor  Management  Relations  Act 
of  1947.  Whereupon  petitioner  did  notify  the  unions 
and  the  Council,  respondents  herein,  that  in  its 
opinion  the  respective  unions  should  immediately 


248      California  Association  of  Employers  vs. 

take  steps  to  comply  with  the  Labor  Management 
Relations  Act  of  1947  by  filing  the  necessary  peti- 
tions so  that  proper  elections  should  be  held  prior 
to  May  21,  1948,  for  the  purpose  of  securing  proper 
authority  to  request  union  security  provision  in 
their  working  agreement.  That  thereafter  and  dur- 
ing said  negotiations  your  petitioner  took  the  posi- 
tion in  such  negotiations  that  the  master  agreement 
could  not  be  continued  after  the  date,  May  21,  1948, 
without  compliance  with  Section  8  A  I  of  the  Labor 
Management  Relations  Act  of  1947,  the  same  being 
Chapter  120,  Public  Law  101,  which  requires  an 
election  and  affirmative  vote  of  the  employees  on 
the  question  whether  union  membership  be  made  a 
condition  of  employment." 
Then  it  goes  on: 

''*  *  *  but  that  it  was  their  belief  *  *  *"  [275] 
meaning  the  Building  Trades  Council: 

"*  *  *  that  the  Reno  Building  Trades  Coun- 
cil and  the  construction  industry  in  the  area  of 
California  and  Nevada  aforesaid  was  not  cov- 
ered by  the  provisions  of  said  Act  *  *  *" 

That  issue  was  squarely  put  up  to  the  employer 
and  according  to  the  Act  what  the  employer  is 
supposed  to  do,  instead  of  coming  in  here  prior  to 
the  21st,  was  to  have  gone  to  Mr.  Penfield's  office 
and  charged  these  unions  with  an  unfair  labor 
practice  and  if  there  is  no  question  that  affects 
interstate  commerce,  the  Board  then  is  given  by 
Congress  power  to  come  in  and  obtain  an  injunc- 
tion until  the  Board  decides  the  entire  matter,  and 
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that  is  specifically  provided  for  in  the  Act  and  that 
is  why  we  say  there  has  been  no  exhaustion  of 
their 

The  Court  (interrupting)  :  Read  that  statement 
again.  We  have  the  statement  in  the  complaint  that 
in  the  opinion  of  the  Reno  Employers  Council  that 
the  Labor  Management  Relations  Act  prevented  the 
continuation  of  the  closed  shop  agreement.  That  is 
what  it  means. 

Mr.  McCarthy:  The  union  said,  "No,  it  didn't 
and  you  sign  a  closed  shop  agreement  or  we  will 
strike,"  that  is  what  the  complaint  says. 

The  Court :  Before  that  strike  took  place,  would 
there  be  any  relief  that  the  employers  could  obtain 
under  [276]  the  Taft-Hartley  law? 

Mr.  McCarthy:  Very  definitely,  and  here  it  is, 
your  Honor.  In  fact,  it  is  one  of  the  provisions  of 
the  Taft-Hartley  law  the  unions  dislike  very  stren- 
uously. Here  it  is: 

"The  Board  is  empowered,  as  hereinafter  pro- 
vided, to  prevent  any  person  from  engaging  in  any 
unfair  labor  practice  (listed  in  section  8)  affecting 
commerce. ' ' 

The  Court:  The  act  of  the  unions  in  declaring 
that  unless  there  was  a  closed  shop  contract  they 
would  strike,  that  would  be  an  unfair  labor  prac- 
tice. 

Mr.  McCarthy:  No  question  about  that.  Union 
unfair  labor  practice: 

"It  shall  be  an  unfair  labor  practice  for  a  labor 
organization  or  its  agents — (1)  to  restrain  or  co- 
erce (A)  employees  in  the  exercise  of  the  rights 
guaranteed  in  section  7:  Provided,  That  this  para- 
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graph  shall  not  impair  the  right  of  a  labor  organ- 
ization to  prescribe  its  own  rules  with  respect  to  the 
acquisition  or  retention  of  membership  therein;  or 
(B)  an  employer  in  the  selection  of  his  representa- 
tives for  the  purposes  of  collective  bargaining  or 
the  adjustment  of  grievances ; 

*'(2)  to  cause  or  attempt  to  cause  an  employer 
to  [277]  discriminate  against  an  employee  in  viola- 
tion of  subsection  (a)  (3)  or  to  discriminate  against 
an  employee  with  respect  to  whom  membership  in 
such  organization  has  been  denied  or  terminated  on 
some  ground  other  than  his  failure  to  tender  the 
periodic  dues  and  the  initiation  fees  uniformly  re- 
quired as  a  condition  of  acquiring  or  retaining  mem- 
bership ; 

"(3)  to  refuse  to  bargain  collectively  with  an 
employer,  provided  it  is  the  representative  of  his 
employees  subject  to  the  provisions  of  section 
9  (a); 

''(4)  to  engage  in,  or  to  induce  or  encourage 
the  employees  of  any  employer  to  engage  in,  a 
strike  or  a  concerted  refusal  in  the  course  of  their 
employment  to  use,  manufacture,  process,  transport, 
or  otherwise  handle  or  work  on  any  goods,  articles, 
materials  or  commodities  or  to  perform  any  serv- 
ices, where  an  object  thereof  is:  (A)  forcing  or  re- 
quiring any  employer  or  self-employed  person  to 
join  any  labor  or  employer  organization  or  any 
employer  or  other  person  to  cease  using,  selling, 
handling,  transporting,  or  otherwise  dealing  in  the 
products  of  any  other  producer,  processor,  or  manu- 
facturer, or  to  cease  doing  business  with  any  other 
person;  (B)  forcing  [278]  or  requiring  any  other 
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employer  to  recognize  or  bargain  with  a  labor  or- 
ganization as  the  representative  of  his  employees 
unless  such  labor  organization  has  been  certified 
as  the  representative  of  such  employees  under  the 
provisions  of  section  9;  (C)  forcing  or  requiring 
any  employer  to  recognize  or  bargain  with  a  par- 
ticular labor  organization  as  the  representative  of 
his  employees  if  another  labor  organization  has 
been  certified  as  the  representative  of  such  em- 
ployees under  the  provisions  of  section  9;  *  *  *" 

Mr.  Penfield:  Pardon  the  interruption.  To  as- 
sist your  Honor  I  might  add  that  was  exactly  the 
issue  in  the  case  now  pending  before  the  Board 
which  involves  John  L.  Lewis  and  his  Mine  Work- 
ers. John  L.  Lewis  was  insisting  that  they  sign 
the  provisional  closed  shop  agreement.  The  em- 
ployers took  the  position  that  because  of  the  Taft- 
Hartley  Act  they  could  not  sign  it,  they  were  pro- 
hibited from  doing  so.  Lewis  refused  to  give  on 
that  position  and  the  employers  charged  Lewis  with 
seeking  to  impose  an  illegal  condition  on  bargain- 
ing and  attempting  to  cause  them,  the  employers,  to 
discriminate  against  employees  by  signing  such 
agreement.  The  Board  issued  a  complaint  charging 
Lewis,  went  into  the  district  court  and  sought  in- 
junction against  a  strike,  which  was  issued  by  Judge 
Goldsborough,  although  later  the  judge  got  the 
parties  together  and  they  did  sign '  an  agreement, 
the  [279]  understanding  being  this  was  a  new  field 
of  law,  maybe  not  entirely  clear  as  to  whether  these 
things  were  or  were  not  violations  and  therefore  it 
would  be  carried  on  through  these  states,  so  it  was 
decided  by  competent  court.  That  is  in  the  process 
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of  being  done.  The  Board  has  held  a  hearing,  but 
that  is  the  way  when  an  issue  comes  up  it  is  gotten 
before  the  Board. 

The  Court:  Then  in  this  case  here  if  the  em- 
IDloyers  were  fearful  of  entering  into  a  closed  shop 
contract,  the  unions  insisted  upon  it  and  strike  was 
impending  or  threatened,  the  employer  here  could 
file  a  comiDlaint  with  the  National  Labor  Relations 
Board,  alleging  an  unfair  labor  practice  and  then 
if  the  unions  wanted  to  meet  that  issue  on  the  ques- 
tion of  jurisdiction,  they  could  come  in  and  say 
that  they  were  not  engaged  in  any  industry  affect- 
ing interstate  commerce. 

Mr.  Penfield:  That  would  be  the  first  thing  that 
we  consider.  If  our  ruling  was  no,  that  would  end 
the  proposition  right  there. 

The  Court :  That  may  be  said  to  be  your  thought 
in  regard  to  this  particular  case? 

Mr.  Penfield:     That  is  correct. 

Mr.  McCarthy:  I  might  add,  your  Honor  may 
have  read  the  decision  with  respect  to  the  hiring 
laws  in  the  Atlantic  case.  There  the  employer  said, 
''We  won't  sign  the  [280]  contract."  The  Board 
got  an  injunction  restraining  the  men  from  strik- 
ing and  went  on  to  consider  that  the  hiring  laws 
were  improper.  The  matter  is  before  the  court  but 
injunction  is  still  in  effect. 

Mr.  Penfield:  Correction.  They  did  not  get  an 
injunction.  The  Board  did  not  get  an  injunction. 
That  was  the  other  one  which  comes  up  under  the 
emergency  provisions.  However,  the  matter  was  re- 
jected. The  Board  has  now  issued  its  decision.  It 
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is  now  going  on  up  through  the  Circuit  Court.  We 
arc  at  the  present  time  engaged  in  a  trial  on  the 
same  issue,  on  hiring  laws,  in  San  Francisco. 
Mr.  McCarthy :  The  Act  specifies,  at  page  108 : 
''The  Board  shall  have  power,  upon  issuance  of  a 
complaint  as  provided  in  subsection  (b)  charging 
that  any  person  has  engaged  in  or  is  engaging  in 
an  unfair  labor  practice,  to  petition  any  district 
court  of  the  United  States  (including  the  District 
Court  of  the  United  States  for  the  District  of  Co- 
lumbia), within  any  district  wherein  the  unfair 
labor  practice  in  question  is  alleged  to  have  oc- 
curred or  wherein  such  person  resides  or  transacts 
business,  for  appropriate  temporary  relief  or  re- 
straining order.  Upon  the  filing  of  any  such  peti- 
tion the  court  shall  cause  notice  thereof  to  be  served 
upon  such  person,  and  thereupon  shall  [281]  have 
jurisdiction  to  grant  to  the  Board  such  temporary 
relief  or  restraining  order  as  it  deems  just  and 
proper. ' ' 

Then  they  say  following  that  subdivision  (1) 
section,  which  has  to  do  with  jurisdictional  disputes: 
''Whenever  it  is  charged  that  any  person  has 
engaged  in  an  unfair  labor  practice  within  the 
meaning  of  paragraph  (4)  (A),  (B),  or  (C)  of 
section  8  (b),  the  preliminary  investigation  of  such 
charge  shall  be  made  forthwith  and  given  priority 
over  all  other  cases  except  cases  of  like  character 
in  the  office  where  it  is  filed  or  to  which  it  is  re- 
ferred. *  *  *" 

And  that  is  this.  This  is  one  of  those  charges: 
"*  *  *  jf^  after  such  investigation,  the  officer  or 
regional  attorney  to  whom  the  matter  may  be  re- 
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ferred  has  reasonable  cause  to  believe  such  charge 
is  true  and  that  a  complaint  should  issue,  he  shall, 
on  behalf  of  the  Board,  petition  any  district  court 
of  the  United  States  (including  the  District  Court 
of  the  United  States  for  the  District  of  Columbia) 
within  any  district  where  the  unfair  labor  practice 
in  question  has  occurred,  is  alleged  to  have  oc- 
curred, or  wherein  such  person  resides  or  transacts 
business,  for  appropriate  injunction  relief  pending 
the  final  [282]  adjudication  of  the  Board  with  re- 
spect to  such  matter.  Upon  the  filing  of  any  such 
petition  the  district  court  shall  have  jurisdiction 
to  grant  such  injunctive  relief  or  temporary  re- 
straining order  as  it  deems  just  and  proper,  not- 
withstanding any  other  provision  of  the  law." 

In  other  words,  it  wipes  out  the  Norris-La- 
Guardia  Act  insofar  as  the  use  of  this  power  is  con- 
cerned. As  a  matter  of  fact,  in  section  (h)  they  did 
not  take  any  chances.  They  said: 

"When  granting  appropriate  temporary  relief  or 
a  restraining  order,  or  making  and  entering  a  de- 
cree enforcing,  modifying,  and  enforcing  as  so 
modified,  or  setting  aside  in  whole  or  in  part  an 
order  on  the  Board,  as  provided  in  this  section,  the 
jurisdiction  of  courts  sitting  in  equity  shall  not  be 
limited  by  the  Act  entitled  'An  Act  to  amend  the 
Judicial  Code  and  to  define  and  limit  the  jurisdic- 
tion of  courts  sitting  in  equity,  and  for  other  pur- 
poses,' approved  March  23,  1932." 

And  that  was  done  and  the  reason  for  it  is  ob- 
vious. It  was  to  take  out  of  the  hands  of  private 
litigants  the  enforcement  of  a  public  act,  which  is 
the  basis  of  the  Gerry  case  and  the  rest  of  it.  In 
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other  words,  the  Board  in  this  case  acts  very  much 
as  a  district  attorney  does.  You  come  in,  make  your 
complaint,  [283]  it  goes  to  the  grand  jury,  and  the 
man  is  indicted.  Here  you  come  in,  make  your  com- 
plaint, the  Board  investigates  it,  if  it  has  reason- 
able cause  to  believe — this  same  test  the  grand  jury 
gives — that  an  unfair  labor  practice  has  been  com- 
mitted or  is  about  to  be  committed,  it  goes  into  the 
district  court,  and  incidentally  in  that  case  the 
court  does  not  have  to  find  any  of  these  jurisdic- 
tional facts  in  issue  here.  All  the  court  has  to  find 
is  that  the  Board  had  reasonable  cause  to  believe 
that  commerce  would  be  affected  and  the  very  last 
case  that  is  the  exact  finding  which  is  made  by  the 
district  court  in  Illinois.  In  that  case  the  United 
Packing  House  Workers  of  America  against  Wil- 
son, 2297,  decided  May  11,  1948,  this  is  exactly  the 
finding : 

"The  act  expressly  confers  jurisdiction  in  Sec- 
tion 10(j)  to  grant  temporary  injunctions  upon  ap- 
plication of  the  Board,  after  the  latter  has  issued 
a  complaint  charging  an  unfair  labor  practice." 

This  ,was  the  case  in  which  they  held  that  they 
did  not  have  jurisdiction  at  the  suit  of  a  private  in- 
dividual, but  there  is  one  other  thing  here  in 
which — I  thought  I  brought  it  over  here  and  I 
wanted  to  read  it — no,  I  didn't  bring  it  over — in 
which  they  make  the  direct  finding  that  the  Board 
had  reasonable  cause  to  believe  rather  than  making 
a  finding  of  fact  that  they  were  engaged  in  inter- 
state commerce,  or  that  the  dispute  would  affect  it. 

So  that,  insofar  as  jurisdiction  is  concerned,  the 
situation  is  this:  Your  Honor,  I  think,  can  clearly 
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see  the  miholy  mess  that  we  would  all  be  in  if  an 
administrative  board,  from  which  under  certain  cir- 
cumstances there  is  no  appeal,  should  decide  one 
way  and  the  district  court  should  decide  another  way 
an  the  administrative  board,  which  under  certain 
circumstances  can  get  injunctions  or  refuse  to  get 
in j  mictions,  because  let  us  trace  exactly  what  can 
happen.  Your  Honor  declares,  we  will  say,  as  coun- 
sel has  requested,  and  says  these  unions  are  en- 
gaged in  a  Imsines  which  affects  interstate  com- 
merce. We  will  say  that  you  should  make  such  a 
finding.  Therefore,  as  a  conclusion  of  law,  they  are 
subject  to  the  Labor  Management  Relations  Act. 
What  kind  of  a  judgment  is  your  Honor  going  to 
enter,  going  to  direct  us  to  do  something?  No,  just 
going  to  ad^TLse  us.  Right  now  we  have  been  advised. 
We  sit  back  and  do  nothing.  We  say,  "Thank  you 
very  much."  What  happens?  We  say,  "Mr.  Em- 
ployer, either  you  write  a  closed  shop  contract  or 
you  do  not  get  any  work  done,"  so  what  does  the 
employer  do?  He  has  to  go  to  the  National  Labor 
Relations  Board  and  your  Honoris  finding  is  of  no 
moment,  means  nothing.  So  the  Board  makes  an 
investigation  and  it  says,  "In  the  first  place,  Mr. 
Employer,  your  unit  is  wrong.  We  can't  accept i 
your  charge  because  you  want  to  deal  with  this 
union  in  this  fashion  [285]  and  it  is  making  the 
demand  in  the  other  fashion  and  the  imit  in  which 
it  is  making  the  demand  is  the  appropriate  unit. 
You  have  no  charge.  We  haven't  committed  a  wrong 
because  we  have  to  make  the  demand  in  the  appro-] 
priate  unit,  so  there  is  nothing  happens  to  that  one.; 
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Then  again  the  Board  makes  an  investigation  and 
comes  to  the  conclusion  that  interstate  commerce 
is  not  affected  substantially  so  as  to  bring  the  act 
into  play,  and  incidentally,  this  is  one  such  finding 
by  a  trial  examiner  recently,  so  the  Board  says, 
''No,  no  unfair  labor  practice,"  so  we  continue 
to  strike  the  job,  in  the  face  of  a  finding  that  we  are 
under  the  act. 

Now  fundamentally  the  Supreme  Court,  in  the 
Wagshal  case,  went  way  out  of  its  way — it  is  in 
the  brief  submitted  by  the  government — but  the 
important  thing  in  that  case  is  that  it  is  not  often 
that  the  United  States  Supreme  Court  deliberately 
goes  out  of  its  way,  to  use  a  colloquialism,  to  ''touch 
off  the  dynamite"  and  state  as  to  what  it  thinks 
is  the  proper  thing  to  do  under  certain  circum- 
stances, but  they  did  it  in  that  case,  and  it  is  very 
easy  to  see  why  they  did  it.  In  the  Wagshal  case 
the  court  said  this: 

"A  preliminary  claim  must  be  met,  that  the  case 
has  become  moot.  The  short  answer  to  the  argument 
that  the  Labor  Management  Relations  Act  of  1947, 
61  Stat.  136,  149,  Sec.  10(h),  has  removed  the  lim- 
tations  of  the  Norris-LaGuardia  Act  upon  the  [286] 
power  to  issue  injunctions  against  what  are  known 
as  secondary  boycotts,  is  that  the  law  has  been 
changed  only  where  an  injunction  is  sought  by  the 
National  Labor  Relations  Board,  not  where  the  pro- 
ceedings are  instituted  by  a  private  party." 

Now  when  the  Supreme  Court  went  out  of  its 
way  to  make  that  statement,  I  have  no  doubt  it  was 
the  primary   factor  that  influenced  the   Supreme 
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Court  of  the  State  of  California  in  the  Gerry  case 
and  fundamentally  in  that  case  all  they  decided  was 
that  the  suit  of  a  private  party  would  have  no 
power  and  jurisdictionally  that  is  the  only  conclu- 
sion we  can  come  to. 

Mr.  Griswold:  May  it  please  the  Court,  may  I 
make  just  a  little  different  statement  of  facts.  Let 
us  say  that  your  Honor  should  give  what  the  peti- 
tioners ask,  that  is  a  determination  of  the  question 
of  whether  this  is  interstate  or  intra-state  com- 
merce. First,  it  would  have  to  be  done  after  lengthy 
hearings  on  the  character  of  each  of  the  crafts  and 
the  contractors,  because  both  the  character  of  the 
contractor  and  the  crafts  enters  into  it.  Now  after 
that  was  done,  let  us  say  in  place  of  saying  that 
w^e  want  a  closed  shop,  let  the  unions  or  the  em- 
ployers say,  "Well,  we  are  perfectly  satisfied  with 
conditions  as  they  are.  We  do  not  want  anything." 
We  have  what  they  denominate  a  stipulation  that 
I  have  tried  several  times  this  morning  to  get  in 
here — they  say  a  stipulation,  which  I  say  is  a  con- 
tract, and  it  has  all  [287]  the  terms  of  a  contract, 
in  that  wages  and  hours,  working  conditions  and 
termination  period  of  one  year  up  to  next  May  is 
in  this  contract.  So  they  simply  say,  the  unions  say, 
"There  is  nothing  we  want  done.  Thank  you,  your 
Honor,  that  is  the  decision,  but  we  are  not  inter- 
ested in  it."  So  it  goes  along  to  next  j^ear.  The 
same  question  comes  up.  Let  us  say  that  at  that 
time  there  has  been  some  determination  of  it  by 
other  courts,  so  the  unions  call  upon  the  employer 
for  a  closed  shop.  At  that  time  the  employer  comes 
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into  the  National  Labor  Relations   Board  on  an 
unfair  lal)or  practice,  and  that  is  the  only  place 
he  can  come.  The  National  Labor  Relations  Board 
then,  through  its  machinery,  immediately  makes  the 
investigation  as  has  been  outlined  by  counsel  and 
they  come  to  various  and  other  opinions  in  contrast 
to   what   your  Honor  has   done.   Now  declaratory 
judgments  do  not  act  as  advice  or  in  an  advisory 
capacity.  There  must  be  a  legal  right  before  the 
court  can  have  jurisdiction  and  a  legal  right  that 
can  be  determined.  Now,  your  Honor,  I  can  not 
see  where  any  decision  that  might  be  given  it  would 
make  one  iota  of  difi^erence,  insofar  as  the  relief 
of  the  parties  are  concerned  in  the  event  either  party 
determined  to  go  to  the  National  Labor  Relations 
Board.  Either  party  could  go.  So  I  see  no  reason 
for  your  Honor  just  writing  an  opinion,  a  decision, 
in  this  matter,  where  the  proper  tribunal,  and  the 
tribunal  that  just  have  the  jurisdiction  and  retains 
and  maintains  that  [288]  jurisdiction  to  hear  these 
matters  before  your  Honor  can  step  in  is  the  Na- 
tional Labor  Relations  Board.  So  there  is  no  use 
doing  a  thing  in  this  matter.  Let  us  go  into  the 
proper  administrative  tribunal,— they  will  handle 
this— that  we  can  get  our  teeth  into. 

Mr.  Brown:  May  it  please  the  Court,  I  know 
the  time  is  getting  late.  We  have  cited  here  a  large 
number  of  cases— this  Bakery  Drivers  case,  the 
Gerry  of  California  case  read  at  length,  all  by  Mr. 
McCarthy  this  morning.  Only  one  of  those  cases, 
may  it  please  the  Court,  indicated  that  in  view  of 
the  Norris-LaGuardia  Act  private  parties  have  no 
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right  to  go  into  court  and  obtain  an  injunction,  and 
why  is  that?  That  is  because  of  another  act  of  Con- 
gress, the  Norris-LaGuardia  act,  which  restricts 
the  jurisdiction  of  federal  courts  in  the  matter  of 
injunctive  remedies  except  in  certain  instances. 
Now  prior  to  the  amendment  of  the  Wagner  Act, 
the  Supreme  Court  of  the  United  States  held  that 
insofar  as  it  prevents  unfair  labor  practices,  the 
Board  had  exclusive  jurisdiction.  Now  how  was 
that  matter  presented  to  the  federal  courts  ?  It  was 
presented  in  view  of  that  exclusive  provision  in 
section  10  of  the  old  Wagner  Act,  saying  the  Board 
had  exclusive  jurisdiction,  it  was  presented  to  the 
Courts  of  the  United  States  through  application  for 
injunctive  relief.  Now  w^hen  the  act  was  amended 
in  1947  by  the  Taft-Hartley  Act,  it  provided  in  ad- 
dition that  the  Board  is  empowered,  as  hereinafter 
provided,  [289]  to  prevent  any  i^erson  from  engag- 
ing in  any  unfair  labor  practice  listed  in  section  8, 
affecting  commerce.  This  reverses  the  old  Congres- 
sional theory  of  section  10,  because  the  new  Con- 
gress, the  80th  Congress,  added  this: 

''This  power  shall  not  be  affected  by  any  other 
means  of  adjustment  or  prevention  that  has  been 
or  may  be  established  by  agreement,  law,  or  other- 
wise;  " 

Now"  in  that  same  section,  where  the  Board  is 
given  power  to  seek  out  injunctions,  we  find  in  sec- 
tion 10(h)  in  the  Taft-Hartley  Act  expressly  uses 
this  language: 

"When  granting  appropriate  temporary  relief 
or  a  restraining  order,  or  making  and  entering  a 
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decree  enforcing,  modifying,  and  enforcing  as  so 
modified,  or  setting  aside  in  whole  or  in  part  an 
order  on  the  Board,  as  provided  in  this  section,  the 
jurisdiction  of  courts  sitting  in  equity  shall  not 
be  limited  by  the  Act  entitled  'An  Act  to  amend 
the  Judicial  Code  and  to  define  and  limit  the  juris- 
diction of  courts  sitting  in  equity,  and  for  other 
purposes',  approved  March  23,  1932  (U.S.C.  Supp. 
VII,  title  29  sees.  101-115)." 

That  is  the  Norris-LaGuardia  act,  but,  may  it 
please  the  Court,  when  Congress  in  1947,  in  view 
of  the  fact  that  the  Board  had  excusive  jurisdiction 
to  prevent  unfair  labor  practices,  [290]  took  out 
the  word  ''exclusive"  and  added  that  this  power 
should  not  be  affected  by  any  other  means  of  ad- 
justment or  prevention  that  has  been  or  may  be 
established  by  agreement,  law  or  otherwise,  Con- 
gress at  that  time  knew  that  in  1934  the  United 
States  Congress  had  passed  a  declaratory  judgment 
act,  section  400,  Title  28,  and  if  they  had  intended 
to  say  that  the  district  courts  of  the  United  States 
were  not  able  to  adjudicate  controversies  which 
they  have  adjudicated  in  the  past  under  the  decla- 
ratory judgment  act,  wouldn't  apply  if  it  simply 
involved  a  case  as  we  find  in  the  New  Hampshire 
matter,  we  submit  they  would  have  said  so,  but  they 
did  not,  and  the  reason  for  the  amendment  to  Sec- 
tion 10(a)  was  to  avoid  and  to  prevent  unfair  labor 
practices  by  other  means  provided  by  law,  w^hich 
is  the  proposition  presented  to  this  Court,  asking 
for  declaratory  judgment  to  prevent  an  unfair  labor 
practice.  If  a  man  has  a  99-year  lease,  having  cer- 
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tain  clauses  which  he  feels,  before  he  should  execute 
that  lease,  should  be  determined  and  there  is  an  act- 
ual controversy  and  he  comes  in  and  asks  for  a  de- 
claratory judgment,  as  we  have  done  in  State,  in 
federal  courts  time  and  time  again,  then  he  has  his 
rights  adjudicated  and  the  other  party  does  in  re- 
spect to  that  particular  concrete  factual  situation, 
which  enables  him  to  prevent  the  necessity  of  dam- 
ages. 

Now  reading  from  Duvall's  article,  just  one 
thing : 

''The  concept  of  a  government  of  laws  and  [291] 
not  of  men  is  a  highly  developed  social  accomplish- 
ment. The  function  of  the  judicial  branch  in  mod- 
ern society  is  a  long  step  from  enforcement  of  an 
individual's  rights  by  his  own  might  or  the  later 
trial  by  combat." 

Then  he  speaks  about  the  declaratory  judgments: 

''So,  too,  is  the  declaratory  action  a  very  much 
more  civilized  procedure  than  action  for  redress 
of  violated  rights.  Its  purpose  is  to  provide  a  speedy 
adjudication  of  the  legal  rights,  duties  or  status  of 
the  parties  before  'dishes  are  broken',  i.e.,  before 
there  has  been  a  breach  of  'rights'  or  the  commis- 
sion of  a  'wrong'." 

If  we  know,  from  a  decision  under  a  declaratory 
judgment  in  this  matter,  that  under  the  particular 
facts  that  ultimately  arise  as  issue  after  the  filing 
of  an  answer  in  this  case  by  the  respondents,  that 
we  are  engaged  in  interstate  commerce,  or  the  in- 
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dustry  as  set  forth  in  those  issues  affect  interstate 
commerce  as  defined  in  the  Taft-Hartley  Act,  then 
any  negotiations  and  bargaining  contracts  entered 
into  between  both  the  union  and  the  employers  will 
prevent  unfair  labor  practices  and  will  shorten  the 
duties,  rights,  and  status  of  the  parties  before  "the 
dishes  are  broken"  and  before  there  is  a  breach  of 
rights  or  the  commission  of  a  wrong.  Now  that  is 
our  theory,  may  it  please  the  Court,  and  we  respect- 
fully [292]  suggest  if  the  Court  would  desire,  we 
would  be  willing,  if  we  can  be  of  any  help,  to  sub- 
mit additional  briefs  points  and  authorities. 

The  Court:  This  argument  was  addressed  to  the 
motion  of  the  National  Labor  Relations  Board  to 
dismiss  the  complaint,  the  Board  having  heretofore 
been,  pursuant  to  stipulation  of  the  parties,  per- 
mitted to  intervene. 

The  motion  is  based  upon  the  question  of  the 
Court's  jurisdiction  to  consider  the  subject  matter 
of  this  complaint.  Three  points  are  urged: 

"(a)  The  amended  National  Labor  Relations 
Act  vests  the  National  Labor  Relations  Board  with 
exclusive  initial  jurisdiction  of  matters  involving 
unfair  labor  practices. 

''  (b)  The  federal  district  courts  do  not  have  jur- 
isdiction, at  the  suit  of  private  parties,  to  deter- 
mine whether  the  operations  of  employers  and  la- 
bor organizations  affect  commerce  within  the  mean- 
ing of  the  amended  National  Labor  Relations  Act, 
to  determine  whether  unfair  labor  practices  within 
the  meaning  of  the  Act  have  been  committed,  or 
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to  remedy,  by  injunction  or  otherwise,  unfair  labor 
practices.  The  jurisdiction  of  the  federal  district 
courts  over  unfair  labor  practices  has  been  ex- 
pressly limited  by  Sections  10(j)  and  [293]  10(1) 
of  the  amended  National  Labor  Relations  Act  to 
those  situations  where  the  Board,  or  an  officer  or 
regional  attorney  thereof,  petitions  such  courts 
for  preliminary  injunctive  relief,  pending  a  deter- 
mination by  the  Board  as  to  whether  unfair  labor 
practices  have  been  committed. 

'*(c)  Plaintiff  has  failed  to  exhaust  its  admini- 
strative remedy  under  the  provisions  of  the 
amended  National  Labor  Relations  Act." 

Now  the  purpose  of  this  section  is  to  determine 
whether  or  not  the  defendants,  or  any  of  them,  are 
subject  to  the  Act,  which  is  commonly  called  the 
Taft-Hartley  Act.  To  be  subject  to  that  Act  it 
would  be  necessary  that  they  were  engaged  in  ac- 
tivities having  to  do  with  interstate  commerce,  af- 
fecting interstate  commerce. 

The  complaint  sets  up  a  situation  that  indicates 
there  is  some  doubt  in  the  minds  of  the  plaintiffs, 
the  California  Association  of  Employers,  as  to  their 
power  or  authority  for  the  execution  of  an  agree- 
ment that  might  be  made  on  the  closed  shop  basis. 
They  seem  to  be  fearful  of  complications  arising 
from  an  execution  of  such  an  agreement,  and  then 
also,  as  pointed  out  by  counsel  to  the  Court,  the 
complaint,  in  paragraph  5,  indicates  that  the  em- 
ployers will  not  enter  into  a  [294]  contract  on  a 
closed  shop  basis. 
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The  whole  question  resolves  itself  around  the 
point  as  to  whether  or  not  the  unions  here  are  en- 
gaged in  interstate  commerce.  This  Court  might 
hold  that  they  were,  after  a  hearing.  Another  court 
in  San  Francisco,  under  the  same  set  of  facts — I 
suppose  there  are  some  California  groups  connected 
with  the  companies  here — they  might  bring  an  ac-. 
tion  of  the  same  type  engaged  in  the  same  indus- 
tries, and  they  might  get  a  decision  in  the  district 
court  in  Sacramento  or  San  Francisco  contrary  to 
the  decision  that  this  court  might  give.  There  would 
be  appeals  to  the  Circuit  Court  of  Appeals  in  both 
cases.  That  might  go  on  all  over  the  Circuit  and 
continue  throughout  the  United  States  and  I  think 
the  statement  that  was  made  in  the  Amazon  Cot- 
ton Mill  Co.  vs.  Textile  Workers  Union,  167  Fed- 
eral (2),  183,  on  page  186,  where  the  Circuit  Court 
goes  on  to  state: 

"It  is  perfectly  clear,  both  from  the  history  of 
the  National  Labor  Relations  Act  and  from  the 
decisions  rendered  thereunder,  that  the  purpose  of 
the  act  was  'to  establish  a  single  paramount  admini- 
strative or  quasi- judicial  authority  in  connection 
with  the  development  of  federal  American  law  re- 
garding collective  bargaining';  [295]  that  the  only 
rights  made  enforceable  by  the  act  were  those  de- 
termined by  the  National  Labor  Relations  Board  to 
exist  under  the  facts  of  each  case;  and  that  the 
federal  trial  courts  were  without  jurisdiction  to 
redress  by  injunction  or  otherwise  the  unfair  labor 
practices  which  it  defined." 
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I  think  we  can  go  a  little  farther  and  say  it  is 
the  intention  of  Congress  to  establish  an  admini- 
strative body  to  determine  those  questions  of  mifair 
labor  practices  and  also  the  question  of  jurisdic- 
tion under  the  Act. 

I  think  it  is  conceded  that  the  National  Labor 
Relations  Board  has  the  jurisdiction  to  determine 
whether  or  not  these  unions  are  subject  to  the  Taft- 
Hartley  law.  It  may  be  that  this  court  also  has 
jurisdiction.  I  do  not  think  that  is  a  controlling 
point.  Assuming  that  this  court  has  jurisdiction 
under  the  declaratory  judgment  law,  I  do  not  think 
that  the  court  should  exercise  such  jurisdiction.  I 
think  there  is  some  discretion  that  should  be  exer- 
cised under  that  declaratory  judgment  law.  This 
would  be  a  case  where  the  court  steps  in  before  an 
administrative  body,  created  primarily  and  specific- 
ally for  the  purpose  of  deciding  such  questions  has 
an  opportunity  to  act. 

It  is  up  to  the  administrative  body,  and  the  [296] 
motion  to  dismiss  the  complaint  is  granted  upon 
all  the  grounds  urged  in  the  motion.  [297] 


State  of  Nevada, 
County  of  Ormsby — ss. 

I,  Marie  D.  Mclntyre,  the  duly  appointed  official 
court  reporter  in  the  United  States  District  Court, 
in  and  for  the  District  of  Nevada,  do  hereby  cert- 
ify: That  I  was  present  and  took  verbatim  short- 
hand notes  of  the  proceedings  in  the  case  entitled, 
California   Association   of   Employers,   Petitioner, 
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vs.  Building  and  Construction  Trades  Council  of 
Reno,  Nevada  and  Vicinity,  et  al,  No.  700,  at  the 
hearing  held  in  Carson  City,  Nevada,  on  September 
16,  1948,  and  that  the  foregoing  pages,  numbered 
1  to  124  inclusive,  comprise  a  full,  true,  and  cor- 
rect transcript  of  my  said  shorthand  notes,  to  the 
best  of  my  knowledge  and  ability. 

Dated   at   Carson   City,    Nevada,    November   15, 
1948. 

/s/  MARIE  D.  McINTYRE, 
Official  Reporter. 

[Endorsed]:  Filed  Dec,  21,  1948.  [298] 


r 


In  the  District  Court  of  the  United  States  of 
America,  in  and  for  the  District  of  Nevada 

No.  700— Civil 


CALIFORNIA  ASSOCIATION  OF  EMPLOY- 
ERS, a  California  Corporation,  doing  business 
under  the  firm  name  and  style  of  RENO  EM- 
PLOYERS COUNCIL, 

Petitioner, 
vs. 

BUILDING  AND  CONSTRUCTION  TRADES 
COUNCIL,  OF  RENO,  NEVADA  AND  VI- 
CINITY, Etc. 

Respondents. 

FINAL  JUDGMENT 

In  this  action  it  appearing  from  the  record  that 
the  defendants  above  named  were  regularly  served 
with  process  herein,   and  thereafter  the  National 
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Labor  Relations  Board  filed  a  Motion  to  Intervene 
herein  and  were  by  stipulation  of  the  parties  per- 
mitted to  intervene  herein,  and  that  said  defendants 
and  the  Intervenor  did  file  a  Motion  to  Dismiss 
the  Complaint  of  plaintiff  on  file  herein,  and  the 
Motion  of  the  National  Labor  Relations  Board  to 
so  dismiss  the  complaint  having  come  regularly 
before  the  Court  on  the  16th  day  of  September, 
1948,  for  argument,  and  said  Motion  to  Dismiss  the 
Complaint  having  been  granted  upon  all  the  grounds 
urged  in  the  motion; 

It  is  hereby  ordered  and  adjudged  that  the  said 
plaintiff  take  nothing  by  reason  of  its  Complaint 
as  to  the  defendants,  or  any  of  them,  and  peti- 
tioner's complaint  be  and  hereby  is  dismissed;  that 
defendants  be  allowed  their  costs  as  provided  by 
law. 

Judgment  rendered  October  18th,  1948. 

/s/  ROGER  T.  FOLEY, 
District  Judge. 

[Endorsed] :  Filed  Oct.  18,  1948.  [300] 


[Title  of  District  Court  and  Cause.] 

DECISION  OF  THE  COURT  ON  MOTION  OF 
THE  NATIONAL  LABOR  RELATIONS 
BOARD  TO  DISMISS  THE  COMPLAINT. 

The  Court:  This  argument  was  addressed  to  the 
motion  of  the  National  Labor  Relations  Board  to 
dismiss  the  complaint,  the  Board  having  heretofore 
been,  pursuant  to  stipulation  of  the  parties,  per- 
mitted to  intervene. 
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The  motion  is  based  upon  the  question  of  the 
court's  jurisdiction  to  consider  the  subject  matter 
of  this  complaint.  Three  points  are  urged: 

"(a)  The  amended  National  Labor  Relations 
Act  vests  the  National  Labor  Relations  Board  with 
exclusive  initial  jurisdiction  of  matters  involving 
unfair  labor  practices. 

''(b)  The  federal  district  courts  do  not  have 
jurisdiction,  at  the  suit  of  private  parties,  to  de- 
termine whether  the  operations  of  employers  and 
labor  organizations  affect  commerce  within  the 
meaning  of  [301]  the  amended  National  Labor  Re- 
lations Act,  to  determine  whether  unfair  labor  prac- 
tices within  the  meaning  of  the  Act  have  been  com- 
mitted, or  to  remedy,  by  injimction  or  otherwise, 
unfair  labor  practices.  The  jurisdiction  of  the  fed- 
eral district  courts  over  unfair  labor  practices  has 
been  expressly  limited  by  Sections  10(j)  and  10(1) 
of  the  amended  National  Labor  Relations  Act  to 
those  situations  where  the  Board,  or  an  officer  or 
regional  attorney  thereof,  petitions  such  courts  for 
preliminary  injunctive  relief,  pending  a  determina- 
tion by  the  Board  as  to  whether  unfair  labor  prac- 
tices have  been  committed. 

"(c)  Plaintiff  has  failed  to  exhaust  its  admin- 
istrative remedy  under  the  provisions  of  the 
amended  National  Labor  Relations  Act." 

Now  the  purpose  of  this  action  is  to  determine 
whether  or  not  the  defendants,  or  any  of  them,  are 
■subject  to  the  Act,  which  is  commonly  called  the 
Taft-Hartley  Act.  To  be  subject  to  that  Act  it 
would  be  necessary  that  they  were  engaged  in  ac- 
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tivities  having  to  do  with  interstate  commerce,  af- 
fecting interstate  commerce. 

The  complaint  sets  up  a  situation  that  indicates 
there  is  some  doubt  in  the  minds  of  the  plaintiffs, 
the  California  Association  of  Employers,  as  to  their 
power  or  authority  for  the  execution  of  an  agree- 
ment that  might  be  made  on  the  closed  shop  basis. 
They  seem  to  be  fearful  of  complications  arising 
from  an  execution  of  such  an  agreement,  and  then 
also,  as  pointed  out  by  counsel  to  the  Court,  the 
complaint,  in  paragraph  5,  indicates  that  the  em- 
ployers will  not  enter  into  a  contract  on  a  closed 
shop  basis. 

The  whole  question  resolves  itself  around  the 
point  as  to  [302]  whether  or  not  the  unions  here 
are  engaged  in  interstate  commerce.  This  Court 
might  hold  they  were,  after  a  hearing.  Another 
Court  in  San  Francisco,  under  the  same  set  of  facts 
— I  suppose  there  are  some  California  groups  con- 
nected with  the  companies  here — they  might  bring 
an  action  of  the  same  type  engaged  in  the  same  in- 
dustries, and  they  might  get  a  decision  in  the  dis- 
trict court  in  Sacramento  or  San  Francisco  con- 
trary to  the  decision  that  this  Court  might  give. 
There  would  be  appeals  to  the  Circuit  Court  of  Ap- 
peals in  both  cases.  That  might  go  on  all  over  the 
Circuit  and  continue  throughout  the  United  States 
and  I  think  the  statement  that  was  made  in  the 
Amazon  Cotton  Mill  Co.  vs.  Textile  Workers  Union, 
167  Federal  (2)  183,  on  page  186,  where  the  Cir- 
cuit Court  goes  on  to  state: — 
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"It  is  perfectly  clear,  both  from  the  history  of 
the  National  Labor  Relations  Act  and  from  the 
decisions  rendered  thereunder,  that  the  purpose  of 
the  act  was  'to  establish  a  single  paramount  admin- 
istrative or  quasi-judicial  authority  in  connection 
with  the  development  of  federal  American  law  re- 
garding collective  bargaining';  that  the  only  rights 
made  enforceable  by  the  act  were  those  determined 
by  the  National  Labor  Relations  Board  to  exist  un- 
der the  facts  of  each  case;  and  that  the  federal 
trial  courts  were  without  jurisdiction  to  redress 
by  injunction  or  otherwise  the  unfair  labor  prac- 
tices which  it  defined." 

I  think  we  can  go  a  little  farther  and  say  it  is 
the  intention  of  Congress  to  establish  an  adminis- 
trative body  to  determine  those  questions  of  unfair 
labor  practices  and  also  the  question  of  jurisdiction 
under  the  Act. 

I  think  it  is  conceded  that  the  National  Labor 
Relations  [303]  Board  has  the  jurisdiction  to  deter- 
mine whether  or  not  these  unions  are  subject  to  the 
Taft-Hartley  law.  It  may  be  that  this  court  also 
has  jurisdiction.  I  do  not  think  that  is  a  controlling 
point.  Assuming  that  this  court  has  jurisdiction 
under  the  declaratory  judgment  law,  I  do  not  think 
that  the  court  should  exercise  such  jurisdiction.  I 
think  there  is  some  discretion  that  should  be  exer- 
cised under  that  declaratory  judgment  law.  This 
would  be  a  case  where  the  court  steps  in  before  an 
administrative  body,  created  primarily  and  specific- 
ally for  the  purpose  of  deciding  such  questions  has 
an  opportunity  to  act. 
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It  is  up  to  the  administrative  body  and  the  mo- 
tion to  dismiss  the  complaint  is  granted  upon  all 
the  grounds  urged  in  the  motion.  [304] 


State  of  Nevada, 
County  of  Ormsby — ss. 

I,  Marie  D.  Mclntyre,  the  duly  appointed  official 
court  reporter  in  the  United  States  District  Court, 
in  and  for  the  District  of  Nevada,  do  hereby  cert- 
ify: That  I  was  present  and  took  verbatim  short- 
hand notes  of  the  proceeding  had  at  hearings  on 
Motion  of  the  National  Labor  Relations  Board  to 
Dismiss  the  Complaint  in  the  foregoing  entitled 
action.  No.  700,  held  in  Carson  City,  Nevada,  on 
September  16,  1948,  and  that  the  foregoing  pages, 
numbered  1  to  5,  inclusive,  comprise  a  full,  true  and 
correct  transcript  of  my  said  shorthand  notes  of 
the  decision  of  the  court,  to  the  best  of  my  knowl- 
edge and  ability. 

Dated  at  Carson  City,  Nevada,  September  16, 
1948. 

/s/  MARIE  D.  McINTYRE, 
Official  Reporter. 

[Endorsed] :  Filed  September  17,  1948.  [305] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL  TO  THE 
CIRCUIT  COURT  OF  APPEALS 
Notice  is  hereby  given  that  California  Association 
of  Employers,  a  California  Corporation,  doing  busi- 
ness under  the  firm  name  and  style  of  Reno  Em- 
ployers Council,  Plaintiff  above  named,  hereby  ap- 
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peals  to  the  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit  from  the  Final  Judgment  and  every  part 
thereof  entered  in  this  action  on  the  16th  day  of 
September,  1948. 

/s/  BROWN  &  WELLS 
By  /s/  ERNEST  S.  BROWN, 

Attorneys  for  Appellants 
and 

THEODORE  HAUGH, 

[Endorsed] :  Filed  Oct.  15,  1948.  [308] 


[Title  of  District  Court  and  Cause.] 

UNDERTAKING  ON  APPEAL 

Whereas,  petition  in  the  above  entitled  action  has 
appealed  to  the  Circuit  Court  of  Appeals  of  the 
United  States,  Ninth  Circuit,  from  a  judgment  en- 
tered against  it  in  said  action  in  the  District  Court 
of  United  States  in  and  for  the  District  of  Nevada, 
in  favor  of  defendants,  and  against  petitioner,  dis- 
missing said  action  on  the  16th  day  of  September, 
1948. 

Now,  therefore,  in  consideration  of  the  premises, 
and  of  such  appeal,  we,  the  undersigned,  the  Hart- 
ford Accident  and  Indemnity  Company,  a  corpora- 
tion qualified  to  do  business  in  the  State  of  Nevada, 
and  the  plaintiff  or  petitioner  herein,  do  hereby 
jointly  and  severally  undertake  and  promise,  on  the 
part  of  the  petitioner,  appellant,  that  the  said  ap- 
pellant will  pay  all  damages  and  costs  which  may 
be  awarded  against  it  on  the  appeal,  or  on  a  dis- 
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missal  thereof,  not  exceeding  two  hundred  and  fifty 
dollars  ($250.00),  to  which  amount  we  acknowledge 
ourselves  jointly  and  severally  bound. 

Dated,  this  15th  day  of  October,  1948. 

CALIFORNIA  ASSOCIATION  OF  EMPLOY- 
ERS, a  California  Corporation,  doing  business 
under  the  firm  name  and  style  of  RENO  EM- 
PLOYERS COUNCIL 

By  /s/  BERNARD  HARTUNO,  Agent 

Principal 
HARTFORD    ACCIDENT    AND    INDEMNITY 
COMPANY,  a  corporation  f 

By  /s/  J.  E.  SLINOERLAND, 

Attorney  in  Fact. 
[Seal] 
(Corporate  Seal) 

State  of  Nevada, 
County  of  Washoe — ss. 

On  this  15  day  of  October,  A.D.,  1948,  personally 
appeared  before  me,  a  Notary  Public  in  and  for 
Washoe  County,  State  of  Nevada,  J.  E.  Slinger- 
land.  Attorney  in  Fact,  known  to  me  to  be  the  per- 
son whose  name  is  subscribed  to  the  within  instru- 
ment as  the  Attorney-in-fact  of  Hartford  Accident 
and  Indemnity  Company  and  acknowledged  that 
he  subscribed  the  name  of  said  Hartford  Accident 
and  Indemnity  Company  thereto  as  Principal,  and 
his  own  name  as  attorney  in  fact  freely  and  volun- 
tarily for  the  uses  and  purposes  therein  mentioned; 
that  said  J.  E.  Slingerland,  is  known  to  me  to  be 
the  attorney-in-fact  duly  authorized  to  execute  the 
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same  on  behalf  of  said  Hartford  Accident  and  In- 
demnity Company,  a  corporation,  and  said  J.  E. 
Slingerland,  upon  his  oath  did  depose  that  he  is  the 
attorney-in-fact  for  said  corporation  as  above  de- 
signated; that  he  is  acquainted  with  the  seal  of 
said  corporation  and  that  the  seal  affixed  to  said 
instrument  is  the  corporate  seal  of  said  corporation ; 
and  that  the  said  corporation  executed  the  said  in- 
strument freely  and  voluntarily  and  for  the  uses 
and  purposes  therein  mentioned. 

In  witness  whereof,  I  have  hereunto  set  my  hand 
and  affixed  my  official  seal  at  my  office  in  the  county 
aforesaid,  the  day  and  year  in  this  certificate  first 
above  written. 

(Seal)  /s/  WYMAN  EVANS, 

Notary  Public  in  and  for  Washoe 
County,  Nevada. 
My  Commission  Expires:  April  22,  1950. 

[Endorsed] :  Piled  October  15,  1948.  [311] 


[Title  of  District  Court  and  Cause.] 

NOTICE    OP    MOTION    TO    EXTEND    TIME 
POR  PILING  RECORD  ON  APPEAL 

Notice  is  hereby  given  that  California  Association 
of  Employers,  doing  business  under  the  firm  name 
and  style  of  Reno  Employers  Council,  plaintiff 
above  named,  will  on  the  22nd  day  of  October,  1948, 
move  that  the  District  Court  of  the  United  States 
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in  and  for  the  District  of  Nevada  extend  the  time 
for  filing  the  record  on  appeal  from  forty  (40)  days 
to  seventy  (70)  days  from  the  date  of  filing  the 
notice  of  appeal. 

/s/  BROWN  &  WELLS 
By  /s/  A.  D.  JENSEN, 

Attorneys    for    Petitioner    and 
Appellant 
and 
THEODORE  HAUGH. 

[Endorsed] :  Filed  October  15,  1948.  [315] 


[Title  of  District  Court  and  Cause.] 

COPY  OF  MINUTE  ORDER  OF 
OCTOBER  26,  1948 
Upon  Motion  of  Messrs.  Brown  &  Wells,  attor- 
neys for  the  petitioner  and  appellant,  it  is  ordered 
that  the  time  for  filing  and  docketing  the  record  on 
appeal  in  the  United  States  Court  of  Appeals  be, 
and  the  same  hereby  is,  extended  from  forty  days 
to  seventy  days  from  the  date  of  filing  the  notice 
of  appeal.  [314] 


[Title  of  District  Court  and  Cause.] 

COPY  OF  MINUTE  ORDER  OF 
DECEMBER  22,  1948 
Upon  Motion  of  Messrs.  Brown  &  Wells,  attor- 
neys for  the  petitioner  and  appellant,  it  is  ordered 
that  the  time  for  filing  and  docketing  the  record  on 
appeal  in  the  U.  S.  Circuit  Court  of  Appeals  be, 
and  the  same  hereby  is,  extended  to  January  13, 
1949.  [315] 
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[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 

United  States  of  America, 
District  of  Nevada — ss. 

I,  Amos  P.  Dickey,  Clerk  of  the  District  Court  of 
the  United  States  for  the  District  of  Nevada,  do 
hereby  certify  that  I  am  custodian  of  the  records, 
papers  and  files  of  the  said  United  States  District 
Court  of  the  District  of  Nevada,  including  the 
records,  papers  and  files  in  the  case  of  California 
Association  of  Employers,  a  California  Corporation, 
doing  business  under  the  firm  name  and  style  of 
Reno  Employers  Council,  Petitioner,  vs.  Building 
and  Construction  Trades  Council  of  Reno,  Nevada 
and  Vicinity,  et  al..  Respondents,  said  case  being 
No.  700  on  the  civil  docket  of  said  Court. 

I  further  certify  that  the  attached  transcript  con- 
sisting of  323  typewritten  pages  numbered  from  1 
to  323,  inclusive,  contains  a  full,  true  and  correct 
transcript  of  the  proceedings  in  said  case  and  of 
all  papers  filed  therein,  together  with  the  endorse- 
ments of  filing  theron,  as  set  forth  in  the  *' Designa- 
tion of  Record"  filed  in  said  case  and  made  a  part 
of  the  transcript  hereto,  as  the  same  appear  from 
the  originals  of  record  and  on  file  in  my  office  as  such 
Clerk  in  Carson  City,  State  and  District  aforesaid. 

I  further  certify  that  accompanying  this  record 
is  a  copy  of  ''Oral  Opinion  of  the  Court  Made  and 
Entered  May  28,  1948,"  item  No.  5  of  appellant's 
''Designation  of  Record,"  said  opinion  being  a 
copy  made  from  the  Reporter's  Transcript,  filed 
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June  2,  1948,  Hearing  on  Order  to  Show  Cause 
held  on  May  28,  1948.  The  said  writ  not  having 
been  filed  in  this  office  is  certified  to  only  as  being 
an  excerpt  from  said  Reporter's  Transcript.  A  cer- 
tified copy  of  said  Reporter's  Transcript  is  made  a 
part  of  this  record. 

And  I  further  certify  that  the  cost  of  preparing 
and  certifying  to  said  record,  amounting  to  $36.50, 
has  been  paid  to  me  by  Messrs.  Brown  &  Wells,  at- 
torneys for  the  appellant  herein. 

Witness  my  hand  and  the  seal  of  said  United 
States  District  Court  this  7th  day  of  January,  1949. 
(Seal)  /s/  AMOS  P.  DICKEY, 

Clerk,  U.  S.  District  Court. 


[Endorsed]:  No.  12150.  United  States  Court 
of  Appeals  for  the  Ninth  Circuit.  California 
Association  of  Employers,  a  California  Corporation 
doing  business  under  the  firm  name  and  style  of 
Reno  Employers  Council,  appellant,  vs.  Building 
and  Construction  Trades  Council  of  Reno,  Nevada 
and  vicinity,  et  al.,  and  National  Labor  Relations 
Board,  appellee.  Transcript  of  Record.  Appeal 
from  the  United  States  District  Court  for  the  Dis- 
trict of  Nevada. 

Filed  January  11,  1949. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit 

No.  12150 

,  CALIFORNIA  ASSOCIATION  OF  EMPLOY- 
ERS, A  California  Corporation,  doing  business 
under  the  firm  name  and  style  of  RENO  EM- 
PLOYERS COUNCIL, 

Appellant, 
vs. 
BUILDING  AND   CONSTRUCTION   TRADES 
COUNCIL   OF  RENO,   NEVADA  AND  VI- 
CINITY, Etc., 

Appellee. 

STATEMENT  OF  POINTS  ON  WHICH 

APPELLANT  INTENDS  TO 

RELY  ON  APPEAL. 

^  Point  1. 

(P  The  District  Court  should  have  issued  a  prelimin- 
ary injunction  pendente  lite  as  prayed  in  complaint 
of  plaintiff  and  filed  on  the  21st  day  of  May,  1948. 

1^  Point  2. 

The  District  Court  erred  in  dismissing  the  com- 
plaint, on  motion  of  the  National  Labor  Relations 
Board  and  filed  on  the  16th  day  of  September,  1948. 
/s/  BROWN  &  WELLS, 
By  /s/  A.  D.  JENSEN 
Brown  &  Wells  and  Theodore  Haugh,  Attorneys  for 
Appellant. 
(Acknowledgment  of  Service) 

[Endorsed]:   Filed  January   13,   1949.   Paul  P. 
O'Brien,  Clerk. 
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DESIGNATION  OF  RECORD 

To :  The  Clerk  of  the  above-entitled  Court : 

Pursuant  to  Rule  19  (6)  of  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit  the  follow- 
ing designation  of  record  is  hereby  made  for  print- 
ing of  the  record,  and  necessary  for  consideration 
and  decision  on  appeal  of  the  above-entitled  cause: 

Original  Complaint  (with  Exhibits  A,  B,  C,  D,  E, 
and  F)  filed  May  21,  1948. 

Order  to  Show  Cause  and  Temporary  Restrain- 
ing Order  filed  May  21,  1948. 

Motion  to  Dismiss  Order  to  Show  Cause  and  Re- 
straining Order  filed  May  28,  1948. 

Order  Denying  the  Application  for  a  Prelimiu- 
ary  Injunction  and  Dissolving  the  Temporary  Re- 
straining Order  rendered  the  28th  day  of  May, 
1948,  and  filed  June  2,  1948. 

Decision  of  the  Court  on  Motion  for  a  Prelimin- 
ary In j  miction,  rendered  May  29,  1948. 

Reporter's  Transcript  on  Hearing  on  Order  to 
Show  Cause,  filed  June  2,  1948. 

Motion  to  Dismiss  the  Complaint  filed  by  all  de- 
fendants except  Defendant  Local  Unions  of  Oper- 
ating Engineers,  No.  3,  filed  June  7,  1948. 

Motion  to  Dismiss  the  Complaint  as  to  Operating 
Engineers  Local  No.  3,  filed  June  7,  1948. 

Motion  of  the  National  Labor  Relations  Board 
for  Leave  to  Intervene  filed  July  2,  1948. 

Motion  for  Order  Exonerating  Cash  Bond,  filed 
July  6,  1948. 
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Order  Exonerating  Cash  Bond,  dated  September 
17,  1948. 

Consent  to  Intervention  of  the  National  Labor 
Relations  Board  by  defendant  dated  July  6,  1948, 
and  filed  on  the  8th  day  of  July,  1948. 

Consent  to  Intervention  of  the  National  Labor 
Relations  Board  by  Plaintiff  dated  July  13,  1948, 
and  filed  July  16,  1948. 

Stipulation  of  Defendant  Operating  Engineers, 
Local  No.  3,  to  the  Intervention  of  the  National 
Labor  Relations  Board,  filed  August  6,  1948. 

Motion  to  dismiss  Complaint  filed  by  all  defend- 
ants except  defendant  Local  Union  of  Operating 
Engineers,  No.  3  filed  September  7,  1948. 

Minute  Order  Granting  the  National  Labor  Re- 
lations Board  to  Intervene. 

Motion  to  Dismiss  the  Complaint  filed  by  Na- 
tional Labor  Relations  Board  on  September  16, 
1948. 

Reporter's  Transcript  of  Hearing  on  Motion  to 
Intervene  and  Motion  to  Dismiss  filed  September 
17,  1948. 

Final  Judgment  Dismissing  the  Complaint  filed 
October  18,  1948. 

Decision  of  the  Court  on  Motion  of  the  National 
Labor  Relations  Board  to  Dismiss  the  Complaint, 
filed  September  17,  1948. 

Notice  of  Appeal  to  the  Ninth  Circuit  Court  of 
Appeals  filed  October  15,  1948. 

Undertaking  on  Appeal  filed  on  the  15th  day  of 
October,  1948. 
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Notice  of  Motion  to  Extend  Time  for  Filing 
Record  on  Appeal  filed  October  15,  1948. 

Order  Extending  Time  for  Filing  and  Docketing 
The  Record  on  Appeal  entered  October  26,  1948. 

Statement  of  Points  on  Which  Appellant  Intends 
to  Rely  on  Appeal,  filed  herein  on  December  21, 
1948. 

This  Praecipe  and  service  thereon. 

Said  Transcript  to  be  prepared  as  required  by 
law  and  the  Rules  of  Civil  Procedure,  and  to  be 
filed  in  the  office  of  the  Clerk  of  the  Ninth  Circuit 
Court  of  Appeals  on  or  before  the  24th  day  of  De- 
cember, 1948. 

Dated:  January  11,  1949. 

/s/  BROWN  &  WELLS, 

By  /s/  A.  D.  JENSEN,  and 

THEODORE  HAUGH, 
Attorneys  for  Petitioner  am 
Appellant. 

(Acknowledgment  of  Service.) 

[Endorsed]:  Filed  January  13,  1949.  Paul  P. 
O'Brien,  Clerk. 
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No.  12150 

IN  THE 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


California  Association  of  Employers, 
A  California  Corporation  doing  busi- 
ness under  the  firm  name  and  style  of 
Eeno  Employers  Council, 

AppeUantJl 
vs. 

Building  and  Construction  Trades 
Council  of  Eeno,  Nevada  and  Vicin- 
ity, et  al.,  and  National  Labor  Re- 
lations Board, 

Appellees. 

APPELLANT'S  OPENING  BRIEF 

Appeal  from  the  United  States  District  Court 
for  the  District  of  Nevada 


STATEMENT  AS  TO  JURISDICTION 

California  Association  of  Employers,  a  California  cor- 
poration, qualified  to  and  doing  business  in  the  State  of 
Nevada  under  the  fictitious  name  of  RENO  EMPLOYERS 
COUNCIL,  on  May  21,  1948,  filed  its  complaint  against  the 
Building  and  Construction  Trades  Council  of  Reno,  Nevada, 
and  vicinity,  and  various  local  affiliates  of  said  Council 


■working  under  a  master  agreement  with  the  various  mem- 
bers of  Appellant  (R.p.2)  in  the  United  States  District 
Court  for  the  District  of  Nevada.  Appellant  alleged  that 
the  action  arose  under  Article  1,  Sec.  8,  Clause  3,  of  the  Con- 
stitution of  the  United  States  and  the  Act  of  Congress  49 
Stat.  449,  U.S.C.A.,  Title  29,  Sees.  151-166  as  amended  by 
Act  of  Congress  61  Stat.  136,  Title  29,  U.S.C.A.,  Sees.  151- 
197  (R.p.5).  The  Court  issued  an  order  to  show  cause  and 
a  temporary  restraining  order  (R.p.45).  Appellants  filed 
a  motion  to  vacate  the  Order  to  Show  Cause  and  Restrain- 
ing Order  (R.p.47).  On  May  28,  1948,  the  Court  dissolved 
the  temporary  restraining  order  and  denied  an  application 
for  a  preliminary  injunction.  The  National  Labor  Rela- 
tions Board  filed  a  Motion  for  Leave  to  Intervene  (R.p,149) 
and  the  parties  stipulated  that  the  might  do  so  (R.p.l54), 
an  order  was  so  entered  (R.p.l58).  All  appellees  filed  mo- 
tions to  dismiss  the  Complaint  (R.p.l45,  R.p.l47,  R.p.l55) 
as  did  the  Intervenor  (R.p.l58).  Argument  was  had  on  the 
motion  of  the  National  Labor  Relations  Board  to  dismiss  the 
Complaint  (R.p.l60).  On  the  16th  day  of  September,  1948, 
the  Court  entered  its  order  dismissing  the  Complaint  (R. 
p. 268)  and  within  30  days  thereafter,  to-wit:  October  15, 
1948,  notice  of  appeal  to  this  Court  was  duly  filed  (R.p.272). 
On  October  15, 1948,  bond  for  costs  on  appeal  was  furnished 
by  appellant  and  filed  (R.p.273).  On  October  15,  1948,  the 
Court,  upon  application  of  appellant,  entered  its  order  ex- 
tending the  time  to  file  and  docket  the  record  on  appeal  from 
forty  to  seventy  days  (R.p.276).  On  December  22, 1948,  the 
Court,  upon  application  of  appellant,  further  extended  said 
time  to  January  13,  1949  (R.p.276). 


The  jurisdiction  of  the  District  Court  arose  under  sec- 
tion 24  of  the  Judicial  Code  (28  U.S.C.A.  Sec.  41  (8)  ),  and 
Section  274  (d)  of  the  Judicial  Code  (28  U.S.C.A.  400). 

The  Circuit  Court  of  Appeals  has  jurisdiction  of  this 
appeal  pursuant  to  Section  128  of  the  Judicial  Code,  28 
U.S.C.A.,  Section  225 ;  Rules  73  and  75  of  Federal  Rules  of 
Civil  Procedure  of  the  United  States. 


STATEMENT  OF  THE  CASE 

On  May  24,  1947,  Appellant,  representing  some  94  busi- 
ness concerns  engaged  in  the  building  and  construction  in- 
dustry in  the  western  part  of  Nevada,  and  in  the  eastern 
part  of  the  State  of  California,  entered  into  a  master  con- 
tract containing  provisions  for  wages,  hours,  and  terms  of 
employment  with  the  Building  and  Construction  Trades 
Council  of  Reno,  Nevada,  and  vicinity.  The  latter  rep- 
resented 17  American  Federation  of  Labor  Unions  whose 
members  were  employed  in  said  industry.  The  agreement, 
by  its  terms,  was  to  be  effective  from  May  24,  1947,  to  and 
including  May  21,  1948  (R.p.4.). 

On  April  15,  1948,  negotiations  for  a  new  contract  were 
commenced  (R.p.7).  The  employee  group  desired  provis- 
ions in  the  contract  relative  to  a  closed  shop  or  other  from 
of  union  security.  The  employer  group  took  the  position 
that  their  industry  was  in  interstate  commerce  or  affected 
the  same,  in  such  a  manner  as  to  place  the  industry  under 
the  Labor  Management  Relations  Act,  1947,  c.l20.  Title  1, 
Sec.  101,  61  Stat.  136,  29  U.  S.  C.  A.  s  151  et  seq.,  and  there- 


fore,  no  negotiations  or  contracts  relative  to  a  closed  shop  or 
union  security  could  be  entered  into  -without  the  employee 
group  first  complying  mth  the  provisions  of  that  Act  re- 
lative to  elections  for  the  purpose  of  securing  authority  to 
request  union  security  provisions  in  the  contemplated  agree- 
ment (R.p.8).  The  employee  group  refused  to  comply  with 
the  provisions  of  Sec.  8  A.  1.  of  the  Labor  Management 
Relations  Act  of  1947  (Chapter  120,  Public  Law  101)  con- 
tending that  the  industry  did  not  come  under  the  purview  of 
that  act.  The  employer  group  contended  that  the  master 
agreement  could  not  be  continued  after  May  21, 1948,  unless 
such  compliance  was  had,  and  on  said  date  petitioned  the 
Federal  District  Court  for  the  State  of  Nevada,  for  a  de- 
claratory judgment  to  determine  whether  or  not  the  Na- 
tional Labor  Relations  Act  of  1947  governed  and  controlled 
any  collective  bargaining  agreement  between  the  parties, 
and  for  a  temporary  restraining  order  to  maintain  the 
status  quo  between  the  parties  until  judgment  was  entered 
(R.p.l5). 

All  Appellees  contended  that  the  District  Court  was  A^dth- 
out  jurisdiction  and  that  the  jurisdiction  of  the  National 
Labor  Relations  Board  was  exclusive.  The  Court  so  held 
and  dismissed  the  Complaint  (R.p.266). 


ARGUMENT 

The  District  Court  Had  Jurisdiction  to  Determine  the 
Controversy  Under  Declaratory  Judgment  Remedy 
Hence,  Error  to  Grant  Motion  to  Dismiss  Filed  By 
National  Labor  Relations  Board. 

Specification  of  Error  No.  1 

At  the  time  of  the  filing  of  this  suit  Section  274  (d)  of  the 
Judicial  Code  (28  U.S.C.A.  400)  read  as  follows: 

"(1)  In  cases  of  actual  controversy  (except  with 
respect  to  Federal  taxes)  the  courts  of  the  United 
States  shall  have  power  upon  petition,  declaration,  com- 
plaint, or  other  appropriate  pleadings  to  declare  rights 
and  other  legal  relations  of  any  interested  party  peti- 
tioning for  such  declaration,  whether  or  not  further 
relief  is  or  could  be  prayed,  and  such  declaration  shall 
have  the  force  and  effect  of  a  final  judgment  or  decree 
and  be  reviewable  as  such. 

''(2)  Further  relief  based  on  a  declaratory  judg- 
ment or  decree  may  be  granted  whenever  necessary  or 
proper.  The  application  shall  be  by  petition  to  a  court 
having  jurisdiction  to  grant  the  relief.  If  the  applica- 
tion be  deemed  sufficient,  the  court  shall,  on  reasonable 
notice,  require  any  adverse  party,  whose  rights  have 
been  adjudicated  by  the  declaration,  to  show  cause  why 
further  relief  should  not  be  granted  forthwith. 

"  (3)  When  a  declaration  of  right  or  the  granting  of 
further  relief  based  thereon  shall  involve  the  determin- 
ation of  issues  of  fact  tria])le  by  a  jury,  such  issues  may 
be  submitted  to  a  jury  in  the  form  of  interrogatories, 
with  proper  instructions  by  the  court,  whether  a  gen- 
oral  verdict  be  required  or  not." 

and  Section  24  of  the  Judicial  (V)de  (28  V.  S.  C.  A.  41(8)) 
read : 


''The  District  Court  shall  have  original  jurisdiction 
as  follows:  .  .  .  (41(8))  Suits  under  interstate  com- 
merce laws." 

The  Labor  Management  Relations  Act  of  1947  did  not 
divest  District  Courts  of  jurisdiction  to  grant  declaratory 
judgments.  Section  10(a)  of  the  Act  specifically  states  that 
the  power  of  the  Board  shall  not  be  exclusive  in  certain 
instances. 

''Sec.  10(a)  The  Board  is  empowered,  as  herein- 
after provided,  to  prevent  any  person  from  engaging 
in  any  unfair  labor  practice  (listed  in  Section  (8)  affect- 
ing commerce.  The  power  shall  not  be  affected  by  any 
other  means  of  adjustment  or  prevention  that  has  been 
or  may  be  established  by  agreement,  law  or  other- 
wise  .   .   ." 

Eule  57  of  the  Federal  Eules  of  Civil  Procedure  provides : 

".  .  .  The  existence  of  another  adequate  remedy 
does  not  preclude  a  judgment  for  declaratory  relief  in 
cases  where  it  is  appropriate   ..." 

In  view  of  the  foregoing,  and  despite  the  availability  of 
other  relief,  declaratory  relief  was  an  appropriate  remedy 
in  the  instant  case  if  the  other  requisites  for  such  relief 
appeared  upon  the  face  of  the  petition  or  complaint. 

International  Brotherhood,  etc.  v.  Riley, — N.  H. — 
59  A  2d  476. 

The  requisite  conditions  and  precedents  which  must  be 
shown  in  order  to  obtain  declaratory  relief,  in  addition  to 
jurisdictional  requirements  which  are  the  same  as  in  other 
types  of  actions  (and  which  appear  upon  the  face  of  the 


complaint)  are:  (1)  There  must  be  a  justiciable  contro- 
versy; that  is,  a  controversy  "that  is  appropriate  for  judi- 
cial determination";  one  that  is  not  of  ''hypothetical  or 
abstract  character"  or  that  is  "academic  or  moot";  (2)  The 
controversy  must  be  between  parties  whose  interests  are 
adverse;  (3)  There  must  be  a  tangible  legal  interest  in  the 
controversy  by  the  party  asserting  it;  and  (4)  The  issue 
presented  must  be  ripe  for  adjudication. 

Aetna  Life  Ins.  Co.  v.  Eaivorth,  300  U.  S.  227,  81 
L.ed.617,  57  S.Ct.  461. 

There  was  a  justiciable  controversy  in  the  instant  case, 
to-wit :  a  disagreement  as  to  whether  the  industry  involved 
was  engaged  in  interstate  commerce  or  atfected  the  same  in 
such  a  manner  as  to  place  the  negotiations  between  the 
parties  under  the  rules  delineated  in  the  Labor  Manage- 
ment Relations  Act  of  1947  (E.p.8).  The  controversy  was 
between  parties  whose  interests  were  adverse  (R.p.7). 
There  was  a  tangible  legal  interest  in  the  controversy  by 
the  party  asserting  it — for  if  the  appellant  entered  into  a 
contract  providing  for  a  closed  shop  or  other  union  security 
provision  and  it  were  later  determined  that  the  industry 
represented  came  under  the  provisions  of  the  Labor  Man- 
agement Relations  Act  of  1947,  each  of  the  firms  repre- 
sented by  Appellant  might,  under  the  terms  of  that  Act  be 
subjected  to  penalties  under  the  provisions  thereof.  The 
issue  presented  was  ripe  for  adjudication.  The  parties  were 
stalemated  and  the  existing  contract  would,  by  its  terms, 
expire  at  midnight.  May  21,  1948. 


Ill  its  opinion  dismissing  the  Complaint  (R.p.271)  the 
District  Conrt  stated: 

"...  I  think  it  is  conceded  that  the  National  Labor 
Eelations  Board  has  the  jnrisdiction  to  determine 
whether  or  not  these  unions  are  snbject  to  the  Taft- 
Hartley  law.  It  may  be  that  this  court  also  has  jurisdic- 
tion. I  do  not  think  that  is  a  controlling  point.  Assum- 
ing that  this  court  has  jurisdiction  under  the  declara- 
tory judgment  law,  I  do  not  think  that  the  court  should 
exercise  such  jurisdiction.  I  think  there  is  some  discre- 
tion that  should  be  exercised  under  that  declaratory 
judgment  law  ..." 

It  is  respectfully  submitted  that  if  jurisdictional  elements 
exist  the  ' 'discretion"  of  the  Court  is  not  as  to  entertaining 
the  action,  but  as  to  entering  or  declining  to  enter  the  judg- 
ment after  examining  the  facts  and  legal  contentions. 

Anderson,  Declaratory  Judgments,  §  169. 

Xor  is  the  discretion  absolute,  as  in  granting  or  denying 
motions  for  a  new  trial  in  the  Federal  Court.  It  is  a  judicial 
discretion  reviewable  on  appeal. 

FranMin  Life  Ins.  Co.  v.  Johnson  (C.  C.  A.  10th) 
157  F.  (2)  653. 

Tennessee  Coal,  Iron  S  R.  Co.  v.  Muscada  Local 
123  (C.  C.  A.  5th)  137  F.  (2d)  136. 


The  District  Court  of  the  United  States  In  and  For  the 
District  of  Nevada,  Had  Jurisdiction  to  Issue  a  Pre- 
liminary Injunction  Pendente  Lite,  As  the  Norris- 
La  Guardia  Act,  Did  Not  Apply  As  No  Labor  Dis- 
pute Was  Present. 

Specification  of  Error  No.  2 

The  Xorris-LaGuardia  Act,  29  U.  S.  C.  A.,  Sec.  101  et 
seq.,  prohibits  any  court  of  the  United  States  to  issue  any 
restraining  order,  temporary  or  permanent  injunction  "in 
a  case  involving  or  growing  out  of  a  labor  dispuite,  except 
in  a  strict  conformity  with  the  provisions  of  such  sections ; 
nor  shall  any  such  restraining  order  or  temporary  or  per- 
manent injunctions  be  issued  contrary  to  the  public  policy 
disclosed  in  such  sections."  (29  U.  S.  C.  A.,  Sec.  101.) 

Injunctions  may  issue,  but  must  be  in  strict  conformity 
with  the  provisions  of  the  act,  and  not  bo  contrary  to  ex- 
pressed policy  therein.  If,  however,  a  "labor  dispute"  is 
present  and  after  hearing  of  testimony  of  witnesses  in  open 
court,  in  support  of  the  allegations  of  a  complaint  under 
oath,  and  findings  that  unla^^^ul  acts  have  been  threatened ; 
that  irreparable  injury  to  complainant's  property  will 
follow;  tliat  greater  injury  will  be  inthcted  on  complainant 
if  relief  is  withheld;  and  there  is  no  adequate  remedy  at 
law,  nor  public  official  charged  with  a  duty  to  protect  com- 
plainant's property,  the  court  possesses  plenary  power  to 
issue  an  injunction.  (29  U.  S.  C.  A.,  Sec.  107.) 
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But,  if  there  is  no  ''labor  dispute,"  an  employer  will  have 
grounds  for  obtaining  an  injunction  to  prevent  unions  from 
interfering  with  his  business. 

In  CoJiimhia  Biver  Packers  Association,  Inc.,  v.  Hinton, 
315  U.  S.  143,  86  L.ed.  750,62  S.Ct.  520,  the  dispute  arose 
over  the  terms  and  conditions  under  which  Pacific  Coast 
Fishermen's  Union  (respondents)  would  sell  fish  to  the 
canning  plants.  The  District  Court  held  that  since  no  ''labor 
dispute"  existed,  the  jurisdictional  requirements  of  the 
Norris-LaGuardia  Act  were  irrelevant,  and  after  determin- 
ing respondents  had  violated  the  Sherman  Act,  26  Stat,  at 
L.  209,  Chap.  647,  15  U.  S.  C.  A.  Sec.  1,  issued  an  injunction. 
The  Court  of  Appeals  for  the  Ninth  Circuit  reversed, 
holding  that  a  "labor  dispute"  existed  which,  therefore, 
deprived  the  lower  court  of  jurisdiction.  Certiorari  was 
granted  and  the  Supreme  Court  sustained  the  holding  of 
the  District  Court. 

The  controversy  in  the  Columbia  Eiver  Packers'  case, 
supra,  was  precipitated  by  refusal  of  the  petitioners  to 
accede  to  respondents'  demand  that  petitioners  "not  buy 
fish  from  non-members  of  the  union. ' '  Mr.  Justice  Black  in 
delivering  the  opinion  stated:  (315  IT.  S.  145.) 

"We  think  that  the  court  below  was  in  error  in  hold- 
ing this  controversy  a  'labor  dispute'  within  the  mean- 
ing of  the  Xorri-LaGuardia  Act.  That  a  dispute  among 
husinessmen  over  the  terms  of  a  contract  for  the  sale 
of  fish  is  something  different  from  a  'controversy  con- 
cerning terms  or  conditions  of  employment,  or  concern- 
ing the  association   .   .   .   of  persons   .    .    .   seeking  to 


11 


arrange  terms  or  conditions  of  employment'  calls  for 
no  extended  discussion."  (Emphasis  ours). 

Again  on  page  146,  315  U.  S.,  the  court  remarked : 

"We  recognize  that  by  the  terms  of  the  statute  there 
may  be  a  'labor  dispute'  where  the  disputants  do  not 
stand  in  the  proximate  relation  of  employer  and  em- 
ployee. But  the  statutory  classification,  however  hroad, 
of  parties  and  circumstances  to  ivMch  a  Hah  or  dispiite' 
may  relate  does  not  expand  the  application  of  the  Act 
to  include  controversies  upon  which  the  employer- 
employee  relationship  has  no  hearing.  (Empahsis 
ours). 

It  does  not  necessarily  follow  that  every  dispute  between 
employer  and  employee,  or  the  agents  of  either,  precipitates 
a  ''labor  dispute."  In  Bakery  Sales  Drivers  Local  Union 
No.  33  v.  Wagshol,  333  U.  S.  437,  68  S.Ct.  630,  92  L.ed.  599, 
the  Supreme  Court  cautioned  that  there  must  be  more  than 
a  dispute  or  controversy  between  employeer  and  employee 
to  fall  within  the  meaning  of  a  "labor  dispute"  as  defined 
in  the  ISTorris-LaGuardia  Act. 

In  the  Bakery  Sales  Drivers  case,  the  controversy  con- 
cerned the  method  of  payment  by  the  proprietor  of  a  delica- 
tessen for  bread  purchased.  The  union  representative  of 
the  driver  insisted  payment  should  be  made  directly  to  the 
driver;  the  delicatessen  proprietor  maintained  payment 
should  be  made  to  the  bakery.  The  controversy  caused  the 
union  to  picket  and  boycott  the  delicatessen  shop.  The 
District  Court  granted  a  temporary  restraining  order  and, 
at  the  same  time,  denied  a  motion  to  dismiss.  Defendant- 
appellant  union  filed  a  notice  of  appeal  which  plaintiff- 


12 


respondent  moved  to  dismiss.  Appeal  as  a  matter  of  right 
would  follow  if  a  "labor  dispute"  existed.  (29  U.  S.  C.  A., 

Sec.  no.) 

The  Court,  speaking  through  Mr.  Justice  Frankfurter, 
said: 

' '  To  hold  that  under  such  circumstances  a  failure  of 
two  businessmen  to  come  to  terms  created  a  labor  dis- 
pute merely  because  what  one  of  them  sought  might 
have  affected  the  work  of  a  particular  employee  of  the 
other,  would  be  to  turn  almost  every  controversy  be- 
tween sellers  and  buyers  over  price,  quantity,  quality, 
delivery,  payment,  credit  or  any  other  business  trans- 
action into  a  ''labor  dispute."  Cf.  Columbia  River 
Packers  Asso.  v.  Tlinton,  315  U.  S.  143,  86  L.ed.  750, 
62  S.Ct.  520.  Furthermore,  on  the  basis  of  what  we  have 
before  us,  respondent's  disagreement  with  Hinkle  over 
the  delivery  hour  was  a  dead  controversy,  not  involved 
in  the  subsequent  dispute  with  the  union,  or  in  the  boy- 
cott against  which  the  injunction  was  directed." 

In  the  instant  case  before  this  court  for  decision,  the  first 
question  presented  was  the  power  of  the  District  Court  to 
preserve  the  status  quo  pending  determination  on  the  merits 
as  to  whether  the  Labor  Management  Relations  Act,  1947 
governed  future  negotiations.  If  the  Labor  Management 
Relations  Act,  1947,  applied,  then  the  closed  shop  provi- 
sions sought  by  respondents  herein  could  not  be  included 
within  the  provisions  of  any  master  agreement  which  would 
succeed  the  agreement  expiring  on  May  21,  1948.  No  master 
agreement  between  the  parties  could  be  signed  prior  to 
ascertaining  whether  or  not  the  Labor  Management  Rela- 
tions Act,  1947,  controlled  the  negotiations.  There  could  not 
be  a  "labor  dispute"  within  the  purview  of  the  Norris- 
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LaGuarclia  Act,  unless  and  until  the  initial  question  of  the 
applicable  and  controlling  law  was  settled. 

Repeatedly  in  the  lower  court  this  position  was  urged  and 
asserted  to  the  court  for  its  determination.  (R.  pp.  73,  74, 
75,  77,  78,  82,  127,  133).  TheDistrict  Court  in  rendering  its 
ruling  on  the  motion  for  a  preliminary  injunction  stated: 

''I  cannot  understand  how  it  could  be  said  there  is 
no  labor  dispute  involved  here.  I  think  counsel  has 
stated  that  the  purpose  of  this  is  to  prevent  labor  dis- 
pute from  arising,  or  series  of  labor  disputes  from 
arising,  so  then  we  are,  of  course,  interested,  involved 
here  in  consideration  of  labor  disputes  not  existing 
now,  but  contemplated  in  the  future."  (R.p.l41). 

' '  The  only  question  before  the  court  is  whether  or  not 
this  preliminary  restraining  order  should  be  continued 
or  whether  a  temporary  restraining  order  or  prelim- 
inary injunction  should  be  issued  pending  lite,  and  that 
is  the  only  point  I  am  attempting  to  decide."  (R.p.l43). 

The  learned  court  in  deciding  it  was  without  power  to 
grant  a  preliminary  injunction  because  a  "labor  dispute" 
existed  (R.p.l41)  assumed,  without  deciding,  the  precise 
question  to  be  resolved,  to-wit:  are  appellants  engaged  in 
interstate  commerce?  The  District  Court's  holding  of  lack 
of  power  to  issue  a  preliminary  injunction  was  predicated 
upon  the  proposition  that  the  ISTorris-LaGuardia  Act  pre- 
cluded issuing  an  injunction  because  a  ''labor  dispute" 
Avithin  the  purview  of  Sec.  7,  of  that  Act.  The  Norris- 
LaGuardia  Act  would  be  applicable  if,  and  only  if,  appellant 
is  engaged  in,  or  affecting  interstate  commerce.  The  court 
ex  necessitate  assumed  that  very  issue  to  arrive  at  its 
decision. 
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The  Norris-LaGuardia  Act  limited  the  power  of  federal 
courts  to  grant  injunctions,  but  it  did  not  extinguish  this 
power.  In  United  States  v.  United  Mine  Workers,  330  U.  S. 
258,  91  L.ed.  884,  67  S.Ct.  677,  Mr.  Chief  Justice  Vinson, 
stated,  in  delivering  the  majority  opinion  of  the  court : 

^'By  the  Norris-LaGuardia  Act,  Congress  divested 
the  Federal  courts  of  jurisdiction  to  issue  injunctions 
in  a  specified  class  of  cases.  It  would  probably  be  con- 
ceded that  the  characteristics  of  the  present  case  would 
be  such  as  to  bring  it  within  that  class  if  the  basic  dis- 
pute had  remained  one  between  defendants  and  a 
private  employer,  and  the  latter  had  been  the  plaintiff 
below."  (330  U.  S.  at  page  270). 

The  Chief  Justice,  thereafter  (330  U.  S.  292),  observed: 

''Pending  a  decision  on  a  doubtful  question  of  juris- 
diction, the  District  Court  was  held  to  have  power  to 
maintain  the  status  quo  and  punish  violations  as  con- 
tempt." 

It  is  true  the  Supreme  Court  in  discussing  the  applica- 
bility of  the  Norris-LaGuardia  Act  in  the  United  Mine 
Workers'  case,  did  so  addressing  the  same  to  argument  of 
appellants,  that  issuance  of  the  injunction  was  contrary  to 
said  Act,  since  the  United  States  must  be  considered  as 
employer,  and  therefore,  within  the  purview  of  the  Norris- 
LaGuardia  Act.  However,  it  is  certainly  clear  therefrom 
that  injunctive  remedies  in  labor  disputes  are  not  com- 
pletely extinguished  by  the  Norris-LaGuardia  Act.  Even  if 
it  be  assumed  that  a  ''labor  dispute"  existed  within  the 
defined  meaning  of  the  Norris-LaGuardia  Act,  the  District 
Court,  upon  making  necessary  findings  of  fact,  could  have 
granted  an  injunction.  29  U.  S.  C.  A.,  Sec.  107. 
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Appellant 's  theory  herein  has  been,  and  now  is,  that  there 
existed  no  "labor  dispute"  and,  therefore,  the  Norris- 
LaGuardia  Act  was  inapplicable.  Accordingly,  the  District 
Court  should  have  granted  the  injunction  as  prayed. 

For  the  reasons  above  presented  to  this  Honorable  Court, 
appellant  respectfully  asks  that  the  judgment  and  decree  of 
the  District  Court  be  reversed. 

Dated,  Beno,  Nevada. 

April  1,  1949. 

Respectfully  submitted, 

Brown  &  Wells 
Theodore  Ha  ugh 

Attorneys  for  Appellant. 
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No.  12,150 


IN  THE 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


California  Association  of  Employers 
(a  California  corporation),  doing 
business  under  the  firm  name  and 
style  of  Reno  Employers  Council, 

Appellant, 
vs. 

Building  and  Construction  Trades 
Council  of  Reno,  Nevada  and  Vi- 
cinity, ET  AL.,  and  National  Labor 

Relations  Board, 

Appellees. 


BRIEF  FOR  APPELLEES 
BUILDING  AND  CONSTRUCTION  TRADES  COUNCIL 
OF  RENO,  NEVADA,  AND  VICINITY,  ET  AL. 


STATEMENT  AS  TO  JURISDICTION. 

Appellant  prosecutes  this  appeal  from  an  Order  of 
the  District  Court  dismissing  its  complaint  for  a  de- 
claratory judgment  and  preliminary  injunction. 

This  Court  has  jurisdiction  of  the  appeal  by  virtue 
of  Section  128  of  the  Judicial  Code,  28  U.S.C.A.,  Sec- 
tion 225. 


INTRODUCTION. 

This  brief  is  filed  on  behalf  of  the  defendant  Build- 
ing and  Construction  Trades  Council  of  Reno  and  Vi- 
cinity and  on  behalf  of  Hod  Carriers  Building  and 
Common  Laborers  Local  Union  No.  169,  United 
Brotherhood  of  Carpenters  and  Joiners  of  America, 
Local  Union  No.  971,  Operative  Plasterers  and 
Cement  Finishers  Local  Union  Number  241,  Bridge 
Structural  and  Ornamental  Iron  Workers  Local 
Union  Number  118  of  Sacramento,  California,  Elec- 
trical Workers  Local  Union  Number  401,  Painters, 
Decorators  and  Paperhangers  Local  Union  Nmn- 
ber  567,  and  Boiler  Makers,  Iron  Ship  Builders 
and  Helpers  Local  Union  Number  94,  Bricklayers, 
Masons  and  Plasterers  Local  Union  Number  6,  Jour- 
neymen Plumbers  and  Steam  Fitters  Local  Union 
Number  350,  United  Slate,  Tile  and  Composition 
Roofers,  Damp  and  Waterproof  Workers  Union  Num- 
ber 224,  Sheet  Metal  Workers  International  Associa- 
tion Local  Union  Number  26,  Elevator  Constructors 
Local  Union  Number  401,  Wood,  Wire  and  Metal 
Lathers  Local  Union  Number  208,  Blacksmiths,  Drop 
Forgers  and  Helpers  Local  Union  Number  158,  Inter- 
national Brotherhood  of  Teamsters,  Chauffeurs,  Ware- 
housemen and  Helpers  of  America,  Local  Number  533, 
and  insofar  as  it  has  to  do  solely  with  the  question  of 
the  District  Court's  lack  of  jurisdiction.  Local  Union 
of  Operating  Engineers  No.  3,  which  appeared  solely 
for  the  purpose  of  challenging  the  jurisdiction  of  the 
District  Court. 


FACTUAL  ERRORS  CONTAINED  IN  APPELLANT'S 
"STATEMENT  AS  TO  JURISDICTION." 

Appellant  states : 

'*  California  Association  of  Employers  *  *  * 
filed  its  complaint  against  Building  and  Construc- 
tion Trades  Council  of  Reno,  Nevada  and  Vicinity, 
and  various  local  affiliates  of  said  Council  work- 
ing under  a  master  agreement  with  the  various 
members  of  Appellant  (R.  p.  2)  in  the  United 
States  District  Court  for  the  District  of  Nevada." 
(App.  Br.  1-2.) 

This  is  neither  an  accurate  nor  correct  statement  of 
the  facts.  The  petition  on  its  face  shows  that  attached 
to  it  and  made  a  part  of  it  is  the  alleged  ''master  agree- 
ment". (R.  18-30.) 

The  agreement  recites : 

''This  Agreement  made  and  entered  into  by  and 
between  the  Reno  Employers  Council  for  and  on 
behalf  of  the  General  Contractors,  Sub-Contrac- 
tors, who  have  signified  their  approval  thereof  hy 
the  attached  authorization  attached  hereto,  and 
hereinafter  referred  to  as  the  Employer  and  the 
Building  and  Construction  Trades  Council  of 
Reno,  Nevada,  and  vicinity,  and  its  various  affili- 
ates for  the  counties  of  Washoe,  Storey,  Ormsby, 
Lyon,  Douglas,  Mineral,  Churchill,  Esmeralda, 
Nye,  Lander,  Pershing,  Humboldt,  Elko,  White 
Pine  and  Eureka  Counties,  all  affiliated  with  the 
American  Federation  of  Labor,  who  except  (the 
word  'accept'  intended)  for  themselves,  and  for 
their  various  crafts  councils  and  for  their  various 
local  Unions,  which  have  jurisdiction  over  the 
work  in  the  territory  hereinabove  described,  here- 
inafter referred  to  as  the  Union. 


*^Each  local  Union  authorizing  the  acceptance 
of  this  agreement  does  so  by  attaching  a  stipula- 
tion to  that  effect,  signed  by  its  duly  elected  of- 
ficers, which  tvill  he  attached  hereto,  and  becomes 
a  part  hereof/'  (R.  18-19.)  (Italics  ours.) 

The  "Master  Agreement"  is  therefore  binding  only 
upon  the  following : 

1.  Employers  General  Contractors,  Sub-Contrac- 
tors who  have  signified  their  approval  thereof  by  au- 
thorizations attached  thereto. 

2.  Local  Unions  authorizing  the  acceptance  of  this 
agreement  *  *  *  by  attaching  a  stipulation  to  that 
effect,  signed  by  its  duly  elected  officers  which  will  be 
attached  thereto,  and  become  a  part  thereof. 

There  is  no  allegation  that  any  employer  authoriza- 
tion was  ever  attached  to  the  '^Master  Agreement"  (R. 
2-44)  and  the  complaint  on  its  face  establishes  that 
the  only  Local  Union  Stipulations  ever  attached  to  the 
"Master  Agreement"  were  those  of  Hod  Carriers 
Building  and  Common  Laborers  Local  Union  No.  169, 
Painters,  Decorators  and  Paperhangers  Local  Union 
Number  567,  Plumbers  and  Steam  Fitters  Union  Lo- 
cal 350,  United  Slate,  Tile  and  Composition  Roofers, 
Damp  and  Waterproof  Association  Local  No.  224  and 
United  Brotherhood  of  Carpenters  and  Joiners  of 
America  Local  Union  971.  (R.  30-35.) 

In  other  words  the  Employer  Association  and  the 
Council  negotiated  a  form  of  agreement  which  their 
members  individually  could  accept  or  reject.  All  of 
the  members  of  the  Employers  Association  rejected 


the  form  of  agreement  and  only  five  (5)  of  the  six- 
teen (16)  alleged  local  affiliates  of  the  Council  ac- 
cepted it. 

It  is  obvious,  therefore,  that  what  is  involved  in 
this  proceeding  so  far  as  the  "Master  Agreement"  is 
concerned  is  not  an  agreement  or  (contract  but  the 
contents  of  a  form  of  agreement  or  contract  which 
the  petitioning  appellant  Employer  Association  de- 
sired to  recommend  to  its  members,  none  of  whom 
accepted  the  form  agreement  drafted  in  1947. 

The  fact  that  the  individual  members  of  the  Em- 
ployer Association  reserved  the  right  to  independently 
and  individually  determine  whether  they  would  or 
would  not  become  parties  to  or  be  bound  by  the 
agreement  is  of  vital  importance  when  we  come  to 
consider  the  problem  of  "Appropriate  Unit"  under 
the  Labor  Management  Relations  Act,  1947. 

For  example  the  National  Labor  Relations  Board 
in  Costeel  Distributing  Company,  76  N.L.R.B.  153 
(1948),  21  L.R.M.  162,  held  that  where  the  employers 
concerned  have  not  delegated  to  any  joint  body  the 
authority  to  bargain  collectively  a  multi-employers 
unit  is  not  appropriate. 


^         FACTUAL  ERRORS  CONTAINED  IN  APPELLANT'S 
"STATEMENT  OP  THE  CASE". 

Appellant  states: 

"On  May    24,    1947,    appellant,    representing 
some  94  business  concerns  engaged  in  the  build- 
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ing  and  construction  industry  in  the  western 
part  of  Nevada,  and  in  the  eastern  part  of  the 
State  of  California,  entered  into  a  master  con- 
tract containing  provisions  for  wages,  hours,  and 
terms  of  employment  with  the  Building  and  Con- 
struction Trades  Council  of  Reno,  Nevada,  and 
vicinity.  The  latter  represented  17  American 
Federation  of  Labor  Unions  whose  members 
were  employed  in  said  industry.  The  agreement, 
by  its  terms,  was  to  be  effective  from  May  24, 
1947,  to  and  including  May  21,  1948  (R.  p.  4.)." 
(App.  Br.  3.) 

The  essential  factual  errors  contained  in  the  para- 
graph last  ^bove  set  out  have  already  been  pointed 
out.  We  will  not  burden  the  Court  by  repeating  them 
here. 

In  addition  to  the  foregoing,  the  Statement  of  the 
Case  errs  by  omission : 

1.  There  is  no  allegation  in  the  complaint : 

(a)  That  the  Council  had  been  certified  to 
represent  all  crafts,  or, 

(b)  That  any  local  union  had  been  certified 
to  represent  its  craft. 

2.  The  affidavits  submitted  in  opposition  to  the 
order  to  show  cause  and  in  support  of  the  mo- 
tions to  dismiss,  which  affidavits  are  uncontra- 
dicted and  therefore  must  be  accepted  as  true, 
show : 

(a)  That  as  of  September  3, 1948,  thirteen  (13) 
days  prior  to  the  hearing  on  the  motion  to  dis- 
miss, the  alleged  Master  Agreement  attached 
to  the  complaint  as  Exhibit  "A": 


(1)  has  been  and  is  of  no  force  and  effect, 
that  none  of  the  defendant  unions  individ- 
ually, or  as  a  group  are  employed  under  or 
by  virtue  of  said  alleged  contract; 

(2)  That  both  the  employer  and  employees 
have  cancelled  said  contract; 

(3)  That  by  its  own  terms  the  alleged  con- 
tract has  terminated. 

(b)  That  new  and  different  contracts,  not  be- 
fore the  Court,  have  been  entered  into  by  the 
said  Local  Unions: 

(1)  That  each  said  new  contract  for  each 
said  local  union  is  a  separate  and  distinct 
contract  from  that  of  any  other  said  local 
union ; 

(2)  That  the  employees  were  as  of  said 
date,  thirteen  (13)  days  prior  to  the  hearing, 
operating  under  said  new,  separate  and  dis- 
tinct contracts.  (R.  156-157.) 

It  was  also  contended  by  defendants  that  if  as  pe- 
titioner appellant  alleges  in  its  complaint  a  labor  dis- 
pute existed  (R.  12)  then  the  Court  had  no  jurisdic- 
tion to  issue  an  injunction  by  reason  of  the  Norris- 
La  Ouardia  Act,  47  Stats.  70,  29  USCA  Sees.  Wi- 
lis. (R.  145,  148.) 
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ARGUMENT. 

THE  DISTRICT  COURT  HAS  NO  JURISDICTION  TO  DETERMINE 
THE  CONTROVERSY  UNDER  THE  DECLARATORY  JUDG- 
MENT ACT  OR  ANY  OTHER  ACT  AND  THE  DISTRICT  COURT 
DID  NOT  ERR  IN  GRANTING  THE  MOTION  TO  DISIilISS 
FILED  BY  THE  NATIONAL  LABOR  RELATIONS  BOARD. 

Under  the  provisions  of  the  National  Labor  Man- 
agement Relations  Act,  1947,  it  is  an  unfair  labor 
practice  for  a  labor  organization  or  its  agents  "to  re- 
fuse *to  bargain  collectively  with  ,an  employer,  pro- 
vided it  is  a  representative  of  his  employees  subject 
to  the  provision  of  section  9  (a)."  KLMRA  1947, 
Sec.  B  (b)  (3)  ;  29  XJSCA,  158  (b)  (3). 

Section  9(a)  provides: 

"(a)  Representatives  designated  or  selected 
for  the  purposes  of  collective  bargaining  by  the 
majority  of  the  employees  in  a  unit  appropriate 
for  such  purposes,  shall  be  the  exclusive  repre- 
sentatives of  all  the  employees  in  such  unit  for 
the  purposes  of  collective  bargaining  in  respect 
to  rates  of  pay,  wages,  hours  of  employment,  or 
other  conditions  of  employment: 


*     *    *5> 


Section  9(b)  provides: 

"(b)  The  Board  shall  decide  in  each  case 
whether,  in  order  to  assure  to  employees  the  full- 
est freedom  in  exercising  the  rights  guaranteed 
by  this  Act,  the  unit  appropriate  for  the  purposes 
of  collective  bargaining  shall  be  the  employer 
unit,  craft  unit,  plant  unit,  or  subdivision  thereof : 
Provided,  That  the  Board  shall  not  (1)  decide 
that  any  unit  is  appropriate  for  such  purposes  if 
such  unit  includes  both  professional  employees 
and  employees  who  are  not  professional  employees 
unless  a  majority  of  such  professional  employees 


vote  for  inclusion  in  such  unit;  or  (2)  decide  that 
any  craft  unit  is  inappropriate  for  such  pur- 
poses on  the  ground  that  a  different  unit  has  been 
established  by  a  prior  Board  determination,  un- 
less a  majority  of  the  employees  in  the  proposed 
craft  unit  vote  against  separate  representation  or 
(3)  decide  that  any  unit  is  appropriate  for  such 
purposes  if  it  includes,  together  with  other  em- 
ployees, any  individual  employed  as  a  guard  to 
enforce  against  employees  and  other  persons  rules 
to  protect  property  of  the  employer  or  to  protect 
the  safety  of  persons  on  the  employer's  premises; 
but  no  labor  organization  shall  be  certified  as  the 
representative  of  employees  in  a  bargaining  unit 
of  guards  if  such  organization  admits  to  member- 
ship, or  is  affiliated  directly  or  indirectly  with  an 
organization  which  admits  to  membership,  em- 
ployees other  than  guards." 

We  therefore  find  that  before  any  order  could  be 
issued  by  the  National  Labor  Relations  Board  that 
the  Board  must  determine  what  the  ''appropriate 
unit"  is. 

But  under  Section  9(g)  : 

"*  *  *  No  labor  organization  shall  be  eligible  for 
certification  under  this  section  as  the  representa- 
tive of  any  employees  *  *  *  unless  it  can  show 
that  it  and  any  national  or  international  labor 
organization  of  which  it  is  an  affiliate  or  con- 
stituent unit  has  complied  with  its  obligation 
under  this  subsection. ' ' 

the  complaint  is  silent  as  to  whether  or  not  the 
defendant  council  or  unions  have  complied  as  required 
by  law. 
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This,  of  course,  is  in  addition  to  the  fact  that  the 
National  Labor  Relations  Board  must  also  decide 
whether  a  *' labor  dispute"  within  the  meaning  of  the 
Act  (NLMRA  Sec.  2  (9),  29  USCA  152  (9)),  be- 
tween the  employer  and  his  employees  would  ''af- 
fect commerce"  within  the  meaning  of  the  Act' 
(NLMRA  Sec.  2  (7)  29  USCA  152  (7)). 

Now  insofar  as  Congress  has  given  the  National 
Labor  Relations  Board  the  jurisdiction  to  pass  upon 
the  existence  or  non-existence  of  the  above  facts,  i.e. 
(a)  appropriateness  of  the  unit,  (b)  compliance  by 
the  union  or  Council,  (c)  whether  a  labor  dispute  be- 
tween the  employer  and  his  employees  would  affect 
commerce  within  the  meaning  of  the  Act,  the  Board's 
power  is  exclusive. 

Jones  <&  Laughlm  Steel  Corp.,  301  U.S.  1,  81 

L.Ed.  893; 
Myers  v.  Bethlehem  Shipbuilding  Corp.,  303 

U.S.  41,  82  L.  Ed.  639; 
Newport  News  Shipbuilding  &  Drydock  Co.  v. 
Schauffler,  303  U.S.  54,  82  L.  Ed.  646. 

In  the  case  of  Gerry  of  California  v.  Superior 
Court  in  and  for  Los  Angeles  County  (Cal.  June  16,' 
1948),  194  P.  (2d)  689,  32  Cal.  (2d)  119,  Justice 
Shenk  reviewed  fully  the  decisions  of  both  state  and 
federal  Courts  under  the  Labor  Management  Rela-j 
tions  Act  of  1947,  and  the  following  is  quoted  from  his  | 
opinion,  beginning  on  page  122 : 

''At  the  hearing  the  plaintiff  agreed  that  the 
activities  sought  to  be  enjoined  were  peaceful  and 
that  there  was  no  state  law  pursuant  to  which  the 
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company  could  olDtain  equitable  redress.  The  peti- 
tioner invokes  sections  8(b)  and  303  of  the  Labor 
Management  Relations  Act,  1947,  as  furnishing 
the  law  pursuant  to  which  the  respondent  court 
must  exercise  the  equity  jurisdiction  conferred 
by  section  5  of  Article  VI  of  the  state  Constitu- 
tion. 

''For  present  purposes  it  will  be  sufficient, 
without  setting  out  the  specific  provisions,  to  note 
that  section  8(b)  of  the  1947  Act  declares  it  to  be 
an  unfair  labor  practice  affecting  interstate  com- 
merce for  a  labor  organization  to  engage  in  the 
concerted  activities  specified  in  the  record.  Ac- 
cordingly it  is  assumed  that  the  alleged  activities 
on  the  part  of  the  uncertified  unions  are  unfair 
labor  practices  as  designated  by  that  section.  Sec- 
tion 303(a)  declares  the  same  practices  unlawful 
'for  the  purposes  of  this  section  only.'  Subsec- 
tion (b)  states:  'Whoever  shall  be  injured  in  his 
business  or  property  by  reason  of  any  violation 
of  subsection  (a)  may  sue  therefor  in  any  dis- 
trict court  of  the  United  States  *  *  *  or  in  any 
other  court  having  jurisdiction  of  the  parties,  and 
shall  recover  the  damages  by  him  sustained  and 
the  cost  of  the  suit. ' 

"  (3-6)  It  is  the  petitioner's  argument  that  the 
state  Courts  have  concurrent  jurisdiction  with  the 
federal  Courts  to  enforce  rights  created  by  a 
federal  statute.  Inasmuch  as  the  laws  of  the 
United  States  are  as  binding  on  citizens  and 
Courts  as  state  laws,  state  Courts  competent  to 
exercise  it  have  concurrent  jurisdiction  with  the 
federal  Courts  to  enforce  federal  law  unless  ex- 
pressly or  by  necessary  implication  withheld  by 
federal  statute,  and  the  existence  of  jurisdiction 
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creates  the  duty  to  exercise  it.  Martin  v.  Hunter's 
Lessee,  1816,  14  U.S.  304,  4  L.Ed.  97;  Claflin  v. 
Houseman,  1876,  93  U.S.  130,  23  L.Ed.  833;  Sec- 
ond Employers'  Liability  Cases,  (Mondou  v.  New 
York,  N.  Y.  &  H.  R.  Co.,  223  U.S.  1,  32  S.  Ct.  169, 
56  L.Ed.  327,  38  L.R.A.,  N.S.,  44;  McKnett  v.  St. 
Louis  &  S.F.R.  Co.,  292  U.S.  230,  54  S.  Ct.  690, 
78  L.Ed.  1227.  In  Bethlehem  Steel  Co.  v.  New 
York  State  Labor  Relations  Board,  April,  1947, 
330  S.  Ct.  767,  67  S.  Ct.  1026,  1029,  91  L.Ed.  1234, 
it  was  recognized  as  a  settled  rule  that  exclusion 
of  state  action  may  be  implied  from  the  nature  of 
the  legislation  and  the  subject  matter  although  ex- 
press declaration  of  that  result  be  wanting  citing 
Napier  v.  Atlantic  Coast  Line  R.  Co.  272  U.S.  605, 
47  S.  Ct.  207,  71  L.Ed.  432.  At  the  same  time  the 
Supreme  Court  also  pointed  out  that  Congress  had 
not  seen  fit  to  lay  down  even  a  general  guide  to 
the  construction  of  the  National  Labor  Relations 
Act  as  it  sometimes  does  (referring  to  the  Secu- 
rities Act  of  1933,  §18,  48  Stat.  85,  15  U.S.C.A. 
§77r;  Securities  Exchange  Act  of  1934,  §28,  48 
Stat.  903,  15  U.S.C.A.  §  78bb;  United  States 
Warehouse  Act,  §  29,  39  Stat.  490,  46  Stat.  1465, 
7  U.S.C.A.  §  269)  by  saying  that  its  regulation 
either  shall  or  shall  not  exclude  state  action.  This 
Court  has  also  recognized  that  when  the  question 
is  whether  a  state  Court  may  take  jurisdiction  of 
matters  arising  imder  a  federal  law  inquiry  is 
first  directed  to  the  intention  of  Congress  in  that 
regard.  Miller  v.  Municipal  Court,  supra,  22  Cal. 
(2d)  818,  836,  142  P.  (2d)  297.  Therefore, 
whether  concurrent  state  jurisdiction  exists  is  a 
matter  to  be  determined  from  a  construction  of 
the  act  itself. 
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*'A  proper  conclusion  depends  in  part  upon  the 
construction  of  the  act  before  the  1947  amend- 
ments. Pursuant  to  section  10  of  the  National 
Labor  Relations  Act,  29  U.S.C.A.  §  160,  the  Na- 
tional Labor  Relations  Board  was  empowered, 
upon  issuing  a  complaint  and  notice,  to  con- 
duct a  hearing  on  a  charge  of  employer  unfair 
labor  practices  defined  in  the  act  and  to  issue 
a  cease  and  desist  order,  together  with  orders 
for  affirmative  relief.  Such  orders  were  enforced 
by  petition  to  the  Circuit  Court  of  Appeals  which 
was  empowered  to  conduct  a  hearing  and  render 
a  decree  (including  temporary  injunctive  relief) 
enforcing,  modifying  and  enforcing,  or  setting 
aside  the  order  of  the  board.  For  the  purposes  of 
section  10,  the  limitations  imposed  by  the  Norris- 
LaGuardia  Act,  47  Stat.  70,  29  U.S.C.A.  §§  101- 
115,  upon  the  issuance  of  restraining  orders  and 
injunctions  in  cases  involving  labor  disputes  were 
removed. 

''By  section  10  (a)  before  amendment  the 
power  thus  reposed  in  the  National  Labor  Rela- 
tions Board  was  made  'exclusive'  and  not  'affected 
by  any  other  means  of  adjustment  or  prevention 
that  has  been  or  may  be  established  by  agreement, 
law,  or  otherwise'.  In  Amalgamated  Utility 
Workers  v.  Consolidated  Edison  Co.,  309  U.S. 
261,  264,  60  S.  Ct.  561,  563,  84  L.  Ed.  738,  the 
Supreme  Court  said,  with  reference  to  providing 
the  remedy  for  the  specified  unfair  labor  prac- 
tices: 'Within  the  range  of  its  constitutional 
power.  Congress  was  entitled  to  determine  what 
remedy  it  would  provide,  the  way  that  remedy 
should  be  sought,  the  extent  to  which  it  should 
be  afforded,  and  the  means  by  which  it  should  be 


14 


made  effective.'  The  Supreme  Court  pointed  out 
that  the  course  of  procedure  was  definite  and  re- 
stricted ;  that  the  board  and  the  board  alone  could 
determine  whether  an  employer  had  engaged  in  an 
unfair  labor  practice;  that  the  board  was  chosen 
as  the  instrument  or  agency,  exclusive  of  any 
private  person  or  group,  to  assure  protection 
from  the  described  unfair  conduct  in  order  to  re- 
move obstructions  to  interstate  commerce,  and 
that  the  board  alone  was  authorized  to  take  pro- 
ceedings to  enforce  its  order.  The  sole  authority 
of  the  board  to  secure  prevention  of  unfair  labor 
practices  affecting  commerce  was  thus  recognized. 
That  section  10  of  the  National  Labor  Relations 
Act  committed  to  the  board  the  exclusive  power 
to  decide  whether  unfair  labor  practices  by  the 
employer  had  been  engaged  in  and  to  determine 
the  action  that  should  be  taken  to  remove  or 
avoid  the  consequences  thereof  was  again  stated 
in  National  Licorice  Co.  v.  National  Labor  Rela- 
tions Board,  309  U.S.  350,  at  page  365,  60  S.  Ct. 
569,  at  page  577,  84  L.  Ed.  799.  Also,  National 
Labor  Relations  Board  v.  Jones  &  Laughlin  Steel 
Corporation,  301  U.S.  1,  46,  47,  57  S.  Ct.  615, 
81  L.  Ed.  893,  108  A.L.R.  1352,  and  Myers  v. 
Bethlehem  Shipbuiding  Corporation,  303  U.S.  41, 
48-50,  58  S.  Ct.  459,  82  L.  Ed.  638,  upheld  as  con- 
stitutional the  vesting  of  the  exclusive  power 
in  the  board.  The  most  recent  pronouncement  of 
the  Supreme  Court  to  come  to  our  attention  is 
in  Bethlehem  Steel  Co.  v.  New  York  State  Labor 
Relations  Board,  supra,  330  U.S.  767,  67  S.  Ct. 
1026,  91  L.  Ed.  1234,  reversing  295  N.Y.  601  and 
607,  64  N.E.  (2d)  350,  wherein  it  was  held  that 
state  and   federal  action  covering    the    subject 
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matter  of  the  National  Labor  Relations  Act 
would  not  co-exist.  Similarly  in  Blankenship  v. 
Kurfman,  1938,  7  Cir.,  96  F.  (2d)  450,  454,  it 
was  held  that  the  National  Labor  Relations  Act 
might  not  be  construed  as  intending  to  create 
rights  for  employees  which  could  be  enforced  in 
federal  Courts  independently  of  action  by  the 
National  Labor  Relations  Board;  that  it  was 
clear  that  the  only  rights  which  were  made  en- 
forceable by  the  Act  were  those  which  had  been 
determined  by  the  board  to  exist  imder  the  facts 
of  each  case,  and  that  when  determined  the 
method  of  enforcing  them  provided  by  the  Act 
must  be  followed.  In  Fur  Workers  Union,  Local 
72  V.  Fur  Workers  Union,  70  App.  D.  C.  122, 
105  F.  (2d)  1,  with  reliance  on  the  Blankenship 
case,  such  double  jurisdiction  was  likewise  held 
to  be  contrary  to  the  intent  manifested  by  the 
provisions  of  the  National  Labor  Relations  Act. 
See  also  Styles  v.  Local  74,  D.  C.  74  F.  Supp. 
499. 

''The  Supreme  Court  of  the  United  States  has 
also  recognized  the  application  of  the  '  long  settled 
rule  of  judicial  administration  that  no  one  is  en- 
titled to  judicial  relief  for  a  supposed  or  threat- 
ened injury  until  the  prescribed  administrative 
remedy  has  been  exhausted' — referring  to  the  ap- 
plication to  the  National  Labor  Relations  Board 
for  determination  of  the  factual  issues  and  the 
appropriate  relief  designated  in  the  National 
Labor  Relations  Act.  Myers  v.  Bethlehem  Corpo- 
ration, supra,  303  U.  S.  at  pages  50,  51,  citing  nu- 
merous cases;  see  also,  Newport  News  Shipbuild- 
ing &  Dry  Dock  Co.  v.  Schauffler,  303  U.  S.  54,  58 
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S.  Ct.  466,  82  L.  Ed.  646;  United  Brick  &  Clay 
Workers  v.  Junction  City  Clay  Co.,  6  Cir.,  158  F. 
2d  552;  Steinberg  v.  Lebus,  D.  C,  71  F.  Supp.  121, 
124." 
******* 

*'As  noted,  the  National  Labor  Relations  Act 
before  its  amendment  by  the  1947  Act  did  not 
define  or  place  within  the  scope  of  the  National 
Labor  Relations  Board's  jurisdiction  unfair  labor 
practices  on  the  part  of  labor  organizations.  By 
section  8  (b)  of  the  1947  Act  the  conduct  charged 
to  the  defendant  unions  in  this  case  is  declared  to 
be  unfair  labor  practices. 

*' Prior  to  the  1947  amendment  the  powers  of 
the  board  under  section  10  of  the  act  were  limited 
to  the  issuance  of  cease  and  desist  orders  against 
employers,  after  investigation  and  hearing,  and 
the  enforcement  thereof  by  petition  to  the  Circuit 
Court  of  Appeals  for  injunction  and  other  proc- 
ess. Concurrently  with  the  inclusion  by  the  1947 
Act  of  declared  unfair  labor  practices  by  labor 
organizations  (section  8  (b),  Congress  deemed  it 
expedient  to  provide  accelerated  means  for  ob- 
taining injunctive  orders.  Under  the  1947  Act  a 
temporary  restraining  order  may  be  obtained 
after  the  issuance  of  a  complaint  by  the  hoard  as 
to  any  unfair  labor  practice,  by  petition  filed  in 
the  United  States  District  Court,  upon  notice  and 
hearing  (sec.  10(j)).  In  certain  cases  of  unfair 
labor  practices  by  labor  organizations  designated 
in  section  8(b),  the  duty  to  apply  for  temporary 
injunctive  relief  is  mandatory  whencA^er  prelim- 
inary investigation  by  the  board  indicates  reason- 
able cause  for  belief  that  the  charge  is  true  (sec. 
10(1)).   Section  10(h)   removes  the  restrictions 
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and  limitations  upon  the  equity  jurisdiction  of 
United  States  Courts  imposed  by  the  Norris- 
LaGuardia  Act  insofar  as  action  by  the  National 
Labor  Relations  Board  is  concerned.  See  Bakery 
Sales  Drivers  Local  Union  No.  33  v.  Wagshal, 
March  15,  1948,  333  U.S.  437,  68  S.  Ct.  630. 

"The  provision  of  section  303(a)  of  the  1947 
Act  restricting  the  unlawfulness  there  declared 
to  the  purposes  of  that  section  discloses  an  in- 
tent not  to  authorize  criminal  prosecutions  for  the 
commission  of  the  specified  unfair  labor  practices 
by  labor  organizations.  The  section  then  permits 
suits  in  district  courts  of  the  United  States  and 
other  courts  having  jurisdiction  of  the  parties  for 
the  recovery  of  damages  occurring  from  the  'un- 
lawful' acts  on  the  part  of  labor  organizations. 
This  is  the  only  jurisdiction  over  suits  by  pri- 
vate parties  which  is  expressly  recognized  by  the 
act.  In  designating  the  nature  of  the  board's 
power  in  section  10(a)  of  the  1947  Act,  Congress 
omitted  the  word  'exclusive'  from  the  National 
Relations  Act.  The  petitioner  argues  that  the 
omission  implies  an  intent  to  permit  injunctive 
relief  as  well  as  damages  at  the  suit  of  parties 
injured  by  the  designated  unfair  labor  practices 
committed  by  labor  organizations.  But  in  amend- 
ing that  section  to  eliminate  the  word  'exclusive,' 
Congress  also  added  a  proviso  empowering  the 
National  Labor  Relations  Board  by  agreement 
to  cede  to  state  agencies  jurisdiction  in  any  in- 
dustry (with  certain  exceptions)  although  a  labor 
dispute  affecting  interstate  commerce  was  in- 
volved, where  the  local  regulatory  provisions  were 
consistent  with  the  federal  act.  The  word  'ex- 
clusive' would  be  inconsistent  with  the  exercise 
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of  ceded  power  by  agencies  created  pursuant  to 
the  state  regulatory  legislation  invited  by  the  pro- 
viso. 

"(8)  The  provisions  of  the  1947  Act  show  an 
intent  to  preserve  the  functional  purposes  of  the 
National  Labor  Relations  Act  with  increased  ob- 
jectives, and  an  intent  not  to  confer  powers  on  the 
courts  at  the  suit  of  private  parties  with  the  ex- 
ception of  the  jurisdiction  expressly  granted, 
which  does  not  include  the  exercise  of  equity  pow- 
ers. This  intent  is  also  indicated  by  the  record  of 
the  conference  and  committee  reports  and  con- 
gressional debates. 

''The  pertinent  portions  of  those  reports  and 
debates  were  reviewed  by  the  Fourth  Circuit 
Court  of  Appeals  in  Amazon  Cotton  Mill  Co.  v. 
Textile  Workers  Union  of  America,  167  F.  (2d) 
183,  188.  The  appeal  in  that  case  involved  the 
jurisdiction  of  the  federal  district  court  under 
the  National  Labor  Relations  Act  as  amended 
by  the  1947  Act  to  issue  an  injunctive  order  at  the 
suit  of  a  labor  organization.  A  mandatory  injunc- 
tion theretofore  issued  by  the  District  Court  re- 
quired the  employer  to  bargain  collectively  with 
a  union  of  its  employees.  It  was  concluded  that 
the  history  of  the  National  Labor  Relations  Act 
and  the  decisions  rendered  thereunder  made  it 
clear  that  the  purpose  of  the  act  was  to  establish 
a  single  paramount  administrative  authority  in 
connection  with  the  development  of  federal  law 
regarding  collective  bargaining;  that  the  only 
rights  made  enforceable  were  those  determined 
by  the  National  Labor  Relations  Board  to  exist 
mider  the  facts  of  each  case ;  that  there  was  noth- 
ing in  the  text  or  the  history  of  the  enactment  of 
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the  1947  Act  which  indicated  a  departure  from 
the  foregoing  purposes  or  policies,  or  showed  any 
intention  to  vest  jurisdiction  in  the  courts  except 
to  the  Hmited  extent  that  jurisdiction  was  ex- 
pressly conferred;  that  only  under  section  303 
was  jurisdiction  given  to  entertain  actions 
brought  by  private  parties  and  then  only  to  ren- 
der judgments  for  damages  arising  out  of  juris- 
dictional strikes  and  boycotts.  That  court  also 
reached  the  conclusion  from  a  study  of  the  new 
act  and  the  conference  reports  that  the  purpose 
of  omitting  the  word  'exclusive'  from  section 
10(a)  of  the  National  Labor  Relations  Act  was 
merely  to  synchronize  with  the  power  reposed  in 
the  board  the  added  elements  of  jurisdiction  ex- 
pressly vested  in  the  courts  and  which  may  be 
ceded  to  state  agencies  under  the  1947  proviso  of 
said  section.  The  court  said:  'There  is  nothing  in 
the  history  of  the  act,  the  reports  of  committees 
or  the  debates  in  Congress  which  even  vaguely 
supports  the  contention  that  its  effect  was  to 
vest  jurisdiction  in  the  District  Courts  to  grant 
relief  against  unfair  labor  practices.  Everything 
said  by  anyone  remotely  bearing  on  the  matter 
is  to  the  contrary.  *  *  *  It  is  hardly  thinkable 
that,  if  the  effect  of  the  Labor  Management  Re- 
lations Act  was  to  make  a  fundamental  change  in 
the  jurisdiction  to  deal  with  unfair  labor  prac- 
tices, this  important  fact  would  not  have  dawned 
upon  some  member  of  the  House  or  the  Senate 
and  have  been  referred  to  in  the  course  of  the 
lengthy  debate  of  a  measure  that  was  passed 
over  a  Presidential  veto.  That  no  such  suggestion 
was  made  gives  ample  support  to  the  interpreta- 
tion which,  as  we  have  already  indicated,  we  would 
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place  upon  the  text  of  the  act  if  the  history  of  its 
passage  and  Congressional  debates  were  not  avail- 
able to  us.'  The  court  mentioned  cases  in  trial 
courts  where  injunctive  relief  had  been  denied 
(Douds  V.  Wine,  Liquor  &  Distillery  Workers 
Union,  D.C.,  75  F.  Supp.  477 ;  Fitzgerald  v.  Douds, 
D.C.,  76  F.  Supp.  597,  Southern  District  of  New 
York;  and  the  present  case),  and  referred  to  the 
disastrous  consequences  to  any  successful  admin- 
istration of  the  labor  law,  and  the  repugnance  to 
the  orderly  administration  of  justice,  if  courts 
should  take  coordinate  jurisdiction  with  the  Na- 
tional Labor  Relations  Board  to  restrain  unfair 
labor  practices.  The  court  also  noted  the  absurdity 
which  would  result  from  unauthorized  court  ac- 
tions at  the  suit  of  labor  organizations,  since 
Congress  clearly  intended  to  withhold  redress  on 
a  charge  of  unfair  labor  practices  made  by  a  labor 
organization  unless  the  latter  had  filed  certain 
financial  statements  and  affidavits  (sec.  9(f),  (g), 
(h)).  Not  overlooked  was  the  possibility  that  un- 
usual cases  might  arise  where  courts  of  equity 
could  be  called  upon  to  protect  the  rights  created 
by  the  act.  But  the  court  recognized  that  the  case 
involved  nothing  out  of  the  ordinary,  that  the 
procedure  before  the  board  provided  an  adequate 
administrative  remedy,  and  that  the  extraordinary 
powers  of  a  court  of  equity  could  not  be  invoked 
until  the  administrative  remedy  had  been  ex- 
hausted, citing  Newport  News  Shipbuilding  v. 
Dry  Dock  Co.  v.  Schauffler,  4  Cir.,  91  F.  (2d) 
730,  affirmed  supra,  303  U.S.  54,  58  S.  Ct.  466,  82 
L.  Ed.  646.  No  question  is  here  presented  as  to 
what  the  situation  would  be  if  the  petitioner  had 
exhausted  its  administrative  remedy. 
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^'(9)  The  reasons  for  concluding  that  express 
jurisdiction  was  not  conferred  on  federal  trial 
courts  at  the  suit  of  a  private  party  to  restrain 
alleged  unfair  labor  practices,  as  held  in  the 
Amazon  Cotton  Mill  Co.  case,  likewise  compel 
the  conclusion  that  the  nature  and  purpose  of 
the  act  preclude  state  action  in  the  field  of  the 
jurisdiction  vested  in  the  National  Labor  Rela- 
tions Board  except  to  the  extent  that  it  has  been 
expressly  conferred  or  ceded,  and  that  this  is  so 
whether  such  action  be  initiated  by  an  employer 
or  by  a  labor  organization.  General  language  in 
Park  &  Tilford  Import  Corporation  v.  Interna- 
tional, etc.,  of  Teamsters,  supra,  27  Cal.  (2d)  at 
page  604  et  seq.,  165  P.   (2d)   at  page  894,  and 

Lillefloren  v.  Superior  Court,  31  Cal.   (2d)  , 

,  189  P.    (2d)   265,  indicating  that  the  state 

courts  might  enjoin  union  activities  affecting  in- 
terstate commerce  if  engaged  in  for  an  unlawful 
purpose  is  not  controlling  here.  It  is  necessarily 
restricted  to  the  period  prior  to  the  effective  date 
of  the  1947  Act  when  no  administrative  remedy 
was  afforded  to  prevent  unfair  labor  practices  on 
the  part  of  labor  organizations. ' ' 

See  also 

Keller  v.  American  Cyanamid  Company,  New 

Jersey,    Chancery    Court    (1942),    6    Labor 

Cases  63630; 
Manning  v.  Feidelson,  175  Tenn.  576,  136  S.W. 

(2d)  510; 
Fidelity  Union  Trust  Compayiy  v.  Ackerman, 

121  N.J.  Eq.  497,  191  Atl.  813; 
Oliver  v.  Local  or  Subordinate  Lodge  No.  656 

(Tenn.  1944),  185  S.W.   (2d)   525,  9  Labor 

Cases  67044; 
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Fedor  Tepco  Employees'  Union  v.  The  Enamel 
Products  Co.  (Ohio  1940),  2  Labor  Cases 
1008; 

Sanco  Piece  Dye  Works  v.  Herrick,  33  Fed. 
Supp.  80. 

The  case  of  Manning  v.  Feidelson,  175  Tenn.  576, 
136  S.W.  (2d)  510,  is  directly  in  point,  and  Judge 
McKinney,  delivering  the  opinion  of  the  Court  said: 
''This  Labor  Board  is  a  Federal  agency  cre- 
ated for  the  purpose  of  regulating  commerce  be- 
tween the  states.  This  is  an  exclusive  power  vested 
in  Congress  by  the  Constitution,  and  the  states 
may  not  regulate  such  commerce  in  any  manner. 
U.S.  Const.,  Art.  I,  sec.  8,  cl.  3,  12  C.J.  12;  Han- 
nihal  <£•  ^S*^.  Joseph  R.  Co.  v.  Hudson,  95  U.S. 
465,  469,  24  L.  Ed.  527;  Crutcher  v.  Common- 
wealth of  Kentucky,  141  U.S.,  47,  59,  60,  11  S.  Ct. 
851,  35  L.  Ed.,  649 ;  Brennan  v.  City  of  Titusville, 
153  U.S.,  289,  301,  14  S.  Ct.,  829,  38  L.  Ed.,  719.  It 
seems  to  us  that  the  purpose  of  this  Act  is  the 
same  as  that  of  the  Interstate  Commerce  Act, 
49  U.S.C.A.,  section  1  et  seq.,  both  being  created 
for  the  purpose  of  regulating  interstate  com- 
merce." 

In  addition  to  the  foregoing  cases  it  was  said  in  the 
case  of  Montgomery  Ward  Employees  Ass'n  v.  Re- 
tail Clerks  International  Protective  Ass'n,  38  Fed. 
Supp.  321-322: 

"If  this  court  were  to  inject  itself  into  the  pres- 
ent controversy,  it  would  seize  powers  of  the  Na- 
tional Labor  Relations  Board.  If  plaintiff  organ- 
ization won  the  right  to  prevent  picketing  or  any 
otherwise  lawful  activities  of  a  labor  organization 
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by  reason  of  the  filing  of  the  petition,  the  Court 
in  granting  those  rights  to  such  organization 
must  accept  the  contention  that  it  represents 
some,  if  not  a  majority  of  the  Company's  em- 
ployees. It  is  in  fact  asked  to  enjoin  these  or- 
ganizations from  attempting  to  bargain  with  the 
employer  although  the  unions  are  so  entitled  un- 
less and  until  it  is  found  they  do  not  represent  a 
majority  of  the  employees.  Yet  it  is  the  Board, 
not  the  Court  which  must  determine  this  question. 
The  very  issue  which  the  Board  resolves  is  the 
matter  of  representation.  The  Court  is  not  em- 
powered to  determine  it." 

It  has  been  held  in  the  following  cases  that  both  fed- 
eral and  state  decisions  establish  the  rule  that  the 
National  Labor  Relations  Act  confers  '^exclusive 
initial  jurisdiction  upon  the  Board"  to  determine  the 
facts  upon  the  existence  of  which  depends  the  duty 
of  the  employer  to  bargain  collectively  with  the  union 
as  the  representative  of  all  the  employees  and  the  right 
of  a  union  to  bind  all  the  employees  to  a  union  shop 
contract. 

Stone  Logging  &  Contracting  Co.  v.  Interna- 
tional Woodworkers  of  America,  135  Pac. 
(2d)  759  (Oregon); 
Montgomery  Ward  Employees  Ass*n  v.  Retail 
Clerks  International  Protective  Ass*n,  38 
Fed.  Supp.  321-322; 
Cleveland  CC  &  St.  L.  By.  Co.  v.  U.  S.,  275 

U.S.  404,  72  L.  Ed.  338; 
Hill  V.  State  of  Florida  ex  rel.  Watson,  325 
U.S.  538,  89  L.  Ed 
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In  the  case  of  United  Briek  and  Clay  Workers  of 
America  v.  Junction  City  Clay  Company  (6  C.C.A.), 
158  Fed.  (2d)  552,  an  action  was  brought  by  the 
United  Brick  and  Clay  Workers  of  America  against 
the  Junction  City  Clay  Company  and  others  for  an  in- 
junction ordering  the  defendants  to  cease  from  fur- 
ther acts  in  furtherance  of  alleged  violation  of  the 
National  Labor  Relations  Act.  This  action  was  com- 
menced in  the  District  Court  for  the  Southern  Dis- 
trict of  Ohio  and  from  a  judgment  dismissing  the 
action  the  plaintiff  appealed.  The  Circuit  Court  of 
Appeals,  in  passing  on  the  action  of  the  District  Court 
in  dismissing  the  petition  for  injunction  said : 

"We  think  the  order  of  the  District  Court 
dismissing  the  petition  is  clearly  correct  for  two 
reasons,  either  of  which  compels  affirmance  of  the 
order.  Violations  of  the  National  Labor  Rela- 
tions Act  lie  within  the  exclusive  jurisdiction  of 
the  National  Labor  Relations  Board,  under  Sec. 
10  ^(a)  of  the  Act,  and  hence  the  District  Court 
has  no  jurisdiction  of  the  subjedt-matter  of  the 
action.  Newport  News  Shipbuilding  &  Dry  Dock 
Co.  V.  Schauffler,  303  U.S.  54,  58  S.  Ct.  466,  82 
L.  Ed.  646;  Myers  v.  Bethlehem  Shipbuilding 
Corp.,  303  U.S.  41,  48,  50,  58  S.  Ct.  459,  82  L.  Ed. 
638. 

**The  petition  does  not  state  a  cause  of  action. 
The  appellant  has  an  adequate  remedy  before  the 
National  Labor  Relations  Board  which  it  has 
failed  to  exhaust.  Sec.  10  (a).  National  Labor 
Relations  Act,  29  U.S.C.  Sec.  151  et  seq.,  29 
U.S.C.A.  Sec.  151  et  seq.  This  is  an  insuperable 
obstacle  to  the  maintenance  of  the  action  in  this 
court.  Myers  v.  Bethlehem  Shipbuilding  Corp., 
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supra,  303  U.S.  41  at  pages  50,  51,  58  S.  Ct.  459, 
82  L.  Ed.  638;  Madden  v.  Brotherhood  and  Union 
of  Transit  Employees  of  Baltimore,  4  Cir.,  147 
F.  (2d)  439."  (Italics  ours.) 

It  is  also  apparent  that  the  plaintiffs  have  not  ex- 
hausted their  administrative  remedy. 

Ahelleiro  v.  Dist.  Court  of  Appeals,  17  Cal. 
(2d)  280; 

International  Brotherhood  of  Teamsters  v.  In- 
ternational Union  of  United  Brewery,  etc., 
106  Fed.  (2d)  871; 

Fedor  v.  Enamel  Prod.  Co.,  2  Labor  Cases  1008 ; 

Keller  v.  American  Cyanamid  Company,  6  La- 
bor Cases  63630; 

Meyers  v.  Bethlehem  Shipbuilding  Corp.,  303 
U.S.  41-58,  86  L.  Ed.  638. 

An  injunction  will  not  issue  except  where  the  plain- 
tiff has  no  other  adequate  remedy  and  the  threatened 
injury  is  irreparable. 

Kredo  v.  Phelps,  145  Cal.  526; 

Fedor  v.  Enamel  Prod.   Co.,  2  Labor   Cases 

1008; 
Keller  v.  American  Cyanamid  Company,  6  I^a- 
bor  Cases  63630. 

However,  in  addition  to  the  cases  above  referred  to 
this  Court  definitely  decided  in  International  Brother- 
hood, etc.  V.  International  Union,  etc.,  106  Fed.  (2d) 
871,  that  an  action  in  the  Federal  Court  for  declara- 
tory relief  determining  issues  over  which  the  National 
Labor  Relations  Board  has  jurisdiction  is  improper. 
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THE  DISTRICT  COURT  OF  THE  UNITED  STATES  IN  AND  FOR 
THE  DISTRICT  OF  NEVADA,  HAD  NO  JURISDICTION  TO 
ISSUE  A  PRELIMINARY  INJUNCTION  PENDENTE  LITE,  A 
LABOR  DISPUTE  BEING  PRESENT  AND  THE  NORRIS-LA 
GUARDIA  ACT  BEING  APPLICABLE. 

That  a  "labor  dispute"  exists  and  that  the  jurisdic- 
tion of  the  District  Court  is  limited  by  the  Norris- 
LaGuardia  Act,  47  Stats.  70,  29  USCA  Sec.  101,  et 
seq.,  is  likewise  clear  from  International  Brotherhood, 
etc.  V.  Inter yiational  Union,  etc.,  (supra). 

Columbia  River  Packers  Association,  Inc.  v.  Hin- 
ton,  315  U.S.  143,  86  L.  Ed.  750,  62  S.  Ct.  520,  has  no 
application  to  the  facts  of  the  instant  case.  The  Court 
in  that  case  held  that  the  alleged  '^ union"  was  not  a 
labor  union  but  an  association  of  business  men  similar 
to  petitioner  appellant.  There  is  no  such  allegation  in 
petitioner's  complaint  (R.  2-44),  in  fact,  the  opposite 
appears,  namely  that  the  dispute  is  between  employers 
and  employees  and  the  labor  unions  of  which  the  em- 
ployees are  members. 

Bakery  Sales  Drivers  Union  No.  33  v.  Wagshal,  33 
U.S.  437,  ,68  S.  Ct.  630,  92  L.  Ed.  792,  does  not  sup- 
port appellant's  position  that  a  "labor  dispute"  within 
the  meaning  of  the  Norris-LaGuardia  Act,  29  USCA 
101,  et  seq.,  is  not  set  out  in  appellant's  petition. 

The  portion  of  the  opinion  quoted  by  appellant 
(App.  Br.  12)  should  not  be  taken  from  its  contents. 
The  full  quotation  is  as  follows : 

"The  controversy  over  the  hour  of  delivery. 
The  petitioners  claim  that  this  was  a  dispute 
'concerning  terms  or  conditions  of  (the  driver's 
employment)'   thereby   raising   a   labor  dispute, 
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'whether  or  not  the  disputants  stand  in  the  prox- 
imate relation  of  employer  and  employee.'  Section 
13(c)  of  the  Norris-LaGuardia  Act.  But  the  re- 
spondent had  nothing  to  do  with  the  working  con- 
ditions of  Hinkle's  employees,  individually  or  col- 
lectively. Her  only  desire  was  to  have  the  bread 
come  at  an  hour  suitable  for  her  business,  and 
she  had  no  interest  in  what  arrangements  Hinkle 
made  to  satisfy  that  desire  rather  than  run  the 
risk  of  losing  her  trade — to  have  the  bread  deliv- 
ered by  the  same  driver  at  a  diiferent  hour,  or 
by  another  driver,  by  an  independent  contractor, 
or  through  some  other  resourceful  contrivance. 
To  hold  that  under  such  circumstances  a  failure 
of  two  businessmen  to  come  to  terms  created  a 
labor  dispute  merely  because  what  one  of  them 
sought  might  have  affected  the  work  of  a  par- 
ticular employee  of  the  other,  would  be  to  turn  al- 
most every  controversy  between  sellers  and  buyers 
over  price,  quantity,  equality,  delivery,  payment, 
credit,  or  any  other  business  transaction  into  a 
'labor  dispute.'  CF.  Columbia  River  Packers 
Asso.  V.  Hinton,  ,315  U.S.  143,  86  L.  Ed.  750,  62 
S.  Ct.  520.  Furthermore,  on  the  basis  of  what  we 
have  before  us,  respondent's  disagreement  with 
Hinkle  over  the  delivery  hour  was  a  dead  contro- 
versy, not  involved  in  the  subsequent  dispute 
with  the  union,  or  in  the  boycott  against  which  the 
injunction  was  directed." 

Appellant  states: 

"The  Norris-LaGuardia  Act  would  be  applicable 
if,  and  only  if,  appellant  is  engaged  in,  or  af- 
fecting interstate  commerce.  The  court  ex  necessi- 
tate assumed  that  very  issue  to  arrive  at  its  de- 
cision."   (App.   Br.    13.) 
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The  Norris-LaGuardia  Act  is  not  so  limited. 

The  question  of  whether  or  not  a  labor  dispute  does 
or  does  not  affect  commerce  is  not  a  condition  prece- 
dent to  the  applicability  of  the  Norris-LaGuardia  Act. 
(29  USCA  101,  et  seq.) 

In  Bakery  Sales  Drivers  Union  No.  33  v.  Wagshal 
(supra),  the  Court  says: 

^'The  short  answer  to  the  argument  that  the  La- 
bor Management  Relations  Act  of  (June  23)  1947, 
PL  101,  80th  Cong.  1st  Sess.  §  10(h),  61  Stat.  136, 
146,  c  120,  29  USCA  §  160(h),  has  removed  the 
limitations  of  the  Norris-LaGuardia  Act  upon  the 
power  to  issue  injunctions  against  what  are  known 
as  secondary  boycotts,  is  that  the  law  has  been 
changed  only  where  an  injunction  is  sought  by 
the  National  Labor  Relations  Board,  not  where 
proceedings  are  instituted  by  a  private  party." 

The  case  of  United  States  v.  United  Mine  Work- 
ers, 330  U.S.  258,  91  L.  Ed.  884,  67  S.  Ct.  677, 
has  no  application  here.  The  defendants  complied  with 
the  temporary  restraining  order  until  the  District 
Court  had  an  opportunity  to  determine  its  own  juris- 
diction. The  United  Mine  Workers  did  not. 

Appellants  state: 

''Even  if  it  be  assumed  that  a  'labor  dispute' 
existed  within  the  defined  meaning  of  the  Norris- 
LaGuardia  Act,  the  District  Court,  upon  making 
necessary  findings  of  fact,  could  have  granted  an 
injunction.  29  U.S.C.A.,  Sec.  107."  (App.  Br. 
14.) 

There  are  no  allegations  in  the  complaint  (R.  2  et 
seq.)  that: 
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^'  (a)  That  unlawful  acts  have  been  threatened 
and  will  be  committed  unless  restrained  or  have 
been  committed  and  will  be  continued  unless  re- 
strained, but  no  injunction  or  temporary  restrain- 
ing order  shall  be  issued  on  account  of  any  threat 
or  unlawful  act  excepting  against  the  person  or 
persons,  association,  or  organization  making  the 
threat  or  committing  the  unlawful  act  or  actually 
authorizing  or  ratifying  the  same  after  actual 
knowledge  thereof; 

''(b)  That  substantial  and  irreparable  injury 
to  complainant's  property  will  follow; 

"(c)  That  as  to  each  item  of  relief  granted 
greater  injury  will  be  inflicted  upon  complainant 
by  the  denial  of  relief  than  will  be  inflicted  upon 
defendants  by  the  granting  of  relief; 

"(d)  That  complainant  has  no  adequate  rem- 
edy at  law;  and 

"(e)  That  the  public  officers  charged  with  the 
duty  to  protect  complainant's  property  are  unable 
or  unwilling  to  furnish  adequate  protection."  29 
U.S.C.A.  107. 

There  was  no  testimony  regarding  any  of  the 
above  offered  by  the  appellant  and  consequently  un- 
less the  Court  was  ready  and  willing  to  itself  violate 
the  act  and  its  oath  no  such  findings  could  be  made. 
(29  U.S.C.A.  107.) 

We  submit  the  District  Court  in  the  instant  case 
would  not  so  stultify  its  honor,  and  suggest  that  the 
statement  by  the  appellants  was  made  without  any 
real  miderstanding  of  its  implication  or  of  the  pro- 
visions of  the  Norris-LaGuardia  Act. 
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Appellant  states : 

'* Appellant's  theory  herein  has  been,  and  now 
is,  that  there  existed  no  'labor  dispute'  and,  there- 
fore, the  Norris-LaGuardia  Act  was  inapplica- 
ble." (App.  Br.  15.) 

But  appellant  alleges  in  his  complaint: 

u*  *  *  ^1^^^  your  petitioner  is  informed  and  be- 
lieves and  therefore  alleges  the  fact  to  be  that  the 
position  of  respondents  whereby  they  have  con- 
tended throughout  their  negotiations  that  they 
are  not  covered  by  said  Labor  Management  Re- 
lations Act  of  1947  is  not  in  good  faith,  hut  is  a 
subterfuge  for  the  purpose  of  coercing  the  peti- 
tioner into  complying  with  the  original  demands 
for  an  amendment  to  said  agreement  under  the 
master  agreement,  particularly  in  regard  to  wages 
for  the  reason  that  throughout  the  entire  negotia- 
tions aforesaid  respondents  have  made  the  same 
wage  demands,  and  it  is  therefore  the  belief  of 
your  petitioner  that  said  collective  bargaining 
has  not  been  in  good  faith  on  the  part  of  respond- 
ents, ayid  is  merely  a  subterfuge  to  compel  the 
petitioner  and  its  members  to  meet  such  increased 
wage  demands  or  to  be  subjected  to  economic  co- 
ercion by  reason  of  (10)  strikes,  slow  downs  and 
other  tactics  normally  employed  by  such  unions 
under  such  circiunstances. "  (R.  11-12.)  (Italics 
ours.) 

This  portion  appellant  refused  to  strike  from  its 
complaint.  (R.  171.) 

That  a  labor  dispute  regarding  wages  existed,  is 
a  fact.  No  Court  is  going  to  close  its  eyes  to  the  facts 
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in  order  to  support  a  theory  which  must  fail  once  the 
facts  are  knowTi.  Such,  however,  is  the  request  of  ap- 
pellant here. 


THE  APPEAL  SHOULD  BE  DISMISSED  BECAUSE  THE  GROUNDS 
UPON  WHICH  IT  IS  FOUNDED  ARE  NOW  MOOT.  NO 
ACTUAL  CONTROVERSY  EXISTS  AND  THE  COMPLAINT 
DOES  NOT  ALLEGE  AN  ACTUAL  CONTROVERSY. 

Respondents,  with  the  exception  of  the  respondent 
Local  Union  of  Operating  Engineers  No.  3,  filed  mo- 
tion to  dismiss  the  complaint  upon  the  above  stated 
grounds.  See  Transcript  of  Record,  pp.  155  to  157, 
both  inclusive. 

It  will  l)e  noted  that  attached  to  the  motion  was 
the  affidavit  of  the  Secretary  of  the  Building  Trades 
Council  of  Reno  wherein,  under  oath,  he  states  among 
other  things: 

''None  of  the  said  Unions,  individually  or  as  a 
group,  are  employed  under  or  by  virtue  of  the 
terms  of  said  contract,  and  no  members  of  any  of 
said  Unions  are  being  paid  or  employed  by  rea- 
son and  by  virtue  of  said  contract;  that  both  em- 
ployers and  employees  have  cancelled  said  con- 
tract and  that  the  said  contract,  by  its  own  terms 
_  and  by  reason  of  notices  given,  has  been  can- 
P      celled  or  is  terminated."  (R.  157.) 

No  further  or  other  affidavits  are  contained  in  the 
Transcript  of  Record,  particularly  in  opposition  to 
the  affidavit  from  which  the  above  quotation  is  taken. 

During  the  argument  of  September  16,  1948, 
wherein  the  motion  of  respondents  was  presented  to 
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the  Honorable  District  Court,  the  motion  to  dismiss 
on  the  grounds  that  the  question  was  moot  was  re- 
ferred to  several  times,  but  no  decision  was  rendered 
by  the  lower  Court.  (R.  166,  169,  175-178.)  Also  coun- 
sel for  the  appellant  admitted  the  correctness  of  the 
affidavit.  (R.  168,  169).  Also  statement  of  Mr.  Gris- 
wold  (R.  175-178)  wherein,  among  other  things,  it  was 
stated,  and  not  denied,  as  follows,  p.  177 : 

*'Now  the  complaint  itself,  may  it  please  the 
Court,  states  that  the  contract  which  is  the  basis 
of  the  complaint  was  discontinued  on  May  21st 
and  would  be  discontinued  miless  your  Honor  had 
restrained  it,  and  then  the  complaint  says  that 
these  people,  the  unions,  are  the  proper  parties 
to  bargain  on  wages  and  hours." 

The  record  shows  that  the  complaint  on  file  in  this 
action  prays  for  an  advisory  opinion  only  and  for 
legal  advice  on  a  contract  that  not  only  expired  by 
its  own  terms  but  has  also  terminated  by  the  acts 
of  the  parties. 

The  record  shows  that  there  are  no  issues  to  be  de- 
termined or  settled  between  the  parties  hereto  for  the 
reason  that  the  contract  alleged  in  the  complaint  filed 
herein  has  by  its  own  terms  expired  and  by  the  acts 
of  the  parties  has  been  cancelled,  and  new  contracts 
entered  into  by  the  parties.  Therefore,  any  decision  in 
this  case  would  settle  nothing  as  there  is  no  actual 
or  existing  controversy  between  the  parties  arising 
from  the  contract. 

The  question  of  mootness  and  the  lack  of  a  justi- 
ciable controversy  may  be  considered  at  any  time.  The 
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Supreme  Court  in  the  recent  case  of  Oklahoma  v. 
U.  S.  Civil  Service  Commission,  330  U.S.  127,  91  L. 
Ed.  794,  said  that  such  an  objection  questions  the  judi- 
cial power  to  act  and  may  be  raised  for  the  first  time 
in  that  Court.  The  following  is  quoted  from  the 
opinion  of  the  Court: 

*'***,  if  the  contention  is  treated  as  meaning 
that  no  justiciable  controversy  as  to  the  constitu- 
tionality of  Sec.  12(a)  exists  because  petitioner 
suffers  no  injury  which  it  may  protect  legally 
from  the  withdrawal  by  the  U.S.  of  a  portion  of  a 
grant  in  aid,  the  objection,  as  it  questions  jtidi- 
cial  power  to  act  on  this  point,  is  timely  although 
first  made  in  this  Court."  (Italics  supplied.) 

I 
'     The  rule  that  where  an  existing  controversy  has 

come  to  an  end,  either  by  an  act  of  the  parties,  or  by 
operation  of  law,  the  case  becomes  moot  and  should 
be  dismissed,  is  well  established  by  a  long  line  of 
decisions  of  the  United  States  Supreme  Court.  These 
decisions  are  collected  and  cited  in  the  case  of  The 
Aussa,  52  Fed.  Supp.  927,  wherein  on  page  930  the 
Court  said: 

''It  is  well  established  that  where,  as  here,  the 

existing  controversy  has  come  to  an  end,  either 

hy  an  act  of  the  parties  or  hy  operation  of  law, 

the  case  becomes  moot  and  should  he  dismissed. 

^     Duke  Power  Co.  v.  Greenwood  County,  299  U.  S. 

Wk    259,  267;  57  S.  Ct.  202;  81  L.  Ed.  178;  U.  S.  v. 

■    Anchor  Coal  Co.,  279  U.  S.  812;  49  S.  Ct.  262; 

73  L.  Ed.  971 ;  Brownlow  v.  Schwartz,  261  U.  S. 

216,  217;  43  S.  Ct.  263;  67  L.  Ed.  620;  Hertmuel- 

ler  V.  Stokes,  256  U.  S.  359,  361;  41  S.  Ct.  522; 

65  L.  Ed.  990;  U.  S.  v.  Alaska  S.  S.  Co.,  253  U.  S. 
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113,  116;  40  S.  Ct.  448,  64  L.  Ed.  808;  U.  S.  v. 
Hamburg-Americanishe,  etc.,  Co.,  239  U.  S.  466, 
475;  36  S.  Ct.  212;  60  L.  Ed.  387;  Cover  v. 
Schwartz,  2  Cir.,  133  Fed.  2  541,  546;  Spreckels 
Sugar  Co.  v.  Wickard,  75  U.  S.  App.  D.  C.  44, 
131  Fed.  2d  12,  14 ;  Otis  v.  International  Mercan- 
tile Marine  Co.,  9  Cir.,  95  Fed.  2d  539,  541." 

In  the  case  of  Walling  v.  Shenandoah-Dives  Mining 
Co,  (CCA  Colorado)  134  Fed.  (2d)  395,  396,  the  Court 
said: 

''When  in  course  of  a  trial  the  matter  in  con- 
troversy comes  to  an  end,  either  by  an  act  of  one 
or  both  of  the  parties,  or  by  operation  of  law,  the 
question  becomes  'moot'." 

In  distinguishing  between  cases  involving  actual 
controversies  and  those  calling  for  an  advisory  decree 
upon  a  hypothetical  statement  of  facts  the  Supreme 
Court  in  the  case  of  Ashwander  v.  Tennessee  Valley 
Authority,  297  U.  S.  288,  80  L.  Ed.  688,  said: 

"The  act  of  June  14,  1934,  providing  for  de- 
claratory judgments  does  not  attempt  to  change 
the  essential  requisites  for  the  exercise  of  judicial 
power.  By  its  terms,  it  applies  to  '  cases  of  actual 
controversy',  a  phrase  which  must  be  taken  to 
connote  a  controversy  of  justiciable  nature,  thus 
excluding  an  advisory  decree  upon  a  hypothetical 
state  of  facts.  See  Nashville,  C.  &  St.  L.  R.  Co. . 
V.  Wallace,  288  U.  S.  249,  77  L.  Ed.  730,  53  S.  Ct. 
345,  87  A.  L.  R.  1191,  supra." 

Petition  for  rehearing  was  denied  March  2,  1936, 
80  L.  Ed.  1011. 
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In  the  case  of  Kecly  v.  Ophir  Hill  Consol.  Mining 
Co.,  et  al.  (CCA  8th),  169  Fed.  601,  a  motion  to  dis- 
miss the  appeal  on  the  ground  that  the  question  had 
become  "moot"  was  sustained  in  a  well  considered 
opinion.  The  Court  held  that  it  may  take  knowledge 
of  facts  appearing  alimide  the  record  which  discloses 
the  moot  character  of  a  question  presented  to  it  and 
decline  to  enter  upon  its  consideration.  In  considering 
the  procedure  to  be  followed  when  it  had  been  made 
to  appear  that  the  question  involved  had  become  moot, 
the  Court  said: 

"Nevertheless  it  is  certain  that  the  only  issue 
now  before  us  has  been  actually  and  finally  ad- 
judicated by  a  court  of  competent  jurisdiction. 
The  present  record  and  the  record  in  the  action 
at  law  which  has  just  been  before  us  conclusively 
show  this.  Must  we  shut  our  eyes  to  these  obvious 
facts  and  sagely  proceed  to  an  idle  and  bootless 
investigation  and  to  a  determination  of  a  mere 
moot  question  f  The  forms  of  a  judicial  procedure 
are  not  so  unyielding  as  to  require  us  to  do  this 
vain  thing.  In  the  case  of  Mills  v.  Green,  159 
U.  S.  651,  16  Sup.  Ct.  132,  40  L.  Ed.  293,  the 
Supreme  Court  passed  upon  a  motion  to  dismiss 
an  appeal  because  no  actual  controversy  existed. 
It  there  said: 

"  'The  duty  of  this  court,  as  of  every  other 
judicial  tribunal,  is  to  decide  actual  controver- 
sies by  a  judgment  tvhich  can  be  carHed  into 
effect,  and  not  to  give  opinions  upon  moot  ques- 
tions or  abstract  propositions,  or  to  declare 
principles  or  rules  of  law  which  cannot  affect 
the  matter  in  issue  in  the  case  before  it.' 
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"To  the  same  effect  are  Washington  Market 
Co.  V.  District  of  Cohimbia,  137  U.  S.  62,  11  Sup. 
Ct.  4,  34  L.  Ed.  572;  Kimball  v.  Kimball,  174 
U.  S.  158,  19  Sup.  Ct.  639,  43  L.  Ed.  932;  Tennes- 
see V.  Condon,  189  U.  S.  64,  23  Sup.  Ct.  579,  47 
L.  Ed.  709;  In  re  James  Lincohi,  202  U.  S.  178, 
26  Sup.  Ct.  602,  50  L.  Ed.  984;  Faucher  v.  Grass, 
60  Iowa  505,  15  N.  W.  302 ;  Board  of  Freeholders 
V.  Board  of  Freeholders,  44  N.  J.  Law  438 ;  Blythe 
Estate,  102  Cal.  350,  37  Pac.  392. 

''The  court  may  take  knowledge  of  facts  ap-  |i 
pearing  aliunde  the  record  which  disclose  the 
moot  character  of  a  question  presented  to  it  and 
decline  to  enter  upon  its  consideration.  Cleveland 
V.  Chamberlain,  1  Black  419,  17  L.  Ed.  93;  Lord 
V.  Veazie,  8  How.  251,  254,  12  L.  Ed.  1067 ;  Wood- 
Paper  Co.  V.  Heft,  8  Wall.  333;  336,  19  L.  Ed.  | 
379;  Dakota  Comity  v.  Ghdden,  113  U.  S.  222, 
5  Sup.  Ct.  428,  28  L.  Ed.  981;  Butler  v.  Eaton, 
141  U.  S.  240,  11  Sup.  Ct.  985,  35  L.  Ed.  713; 
Kimball  v.  Kimball  and  In  re  James  Lincoln,  su- 
pra." (Italics  supplied.) 

In  the  last  mentioned  case  the  Court  in  support  of 
its  decision  quoted  the  following  from  the  case  of 
KimUll  V.  Kimball,  174  U.  S.  158,  19  Sup.  Ct.  639, 
43  L.  Ed.  932 : 

''From  the  necessity  of  the  case,  this  court  is 
compelled,  as  all  other  courts  are,  to  allow  facts 
which  affect  its  rights  and  its  duty  to  proceed  in 
the  exercise  of  its  appellate  jurisdiction,  but 
which  do  not  appear  upon  the  record  before 
it,  to  be  proved  by  extrinsic  evidence." 

The  case  of  In  re  James  Lincoln,  202  U.  S.  178, 
26  Sup.  Ct.  602,  50  L.  Ed.  984,  was  also  quoted  from, 
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wherein  the  Supreme  Court,  after  adverting  to  several 

other  cases  said: 

**In  each  of  which,  intermediate  the  ruling  be- 

L      low  and  the  time  for  decision  here,  events  had 

"  happened  which  prevented  the  granting  of  the 
relief  sought,  and  the  appeals  or  writs  of  error 
were  dismissed  on  the  ground  that  this  court  did 
not  spend  its  time  deciding  a  moot  case." 

The  case  of  Morris  Plan  Bank  of  Ft.  Worth  v.  Og- 
den  (Texas),  144  S.  W.  (2d)  998,  is  very  much  in 
point.  In  that  case  the  relief  sought  was  the  cancel- 
lation of  a  lease  which  had  already  been  cancelled, 
where  in  the  case  now  before  this  Honorable  Court 
the  relief  sought  is  an  advisory  opinion  on  a  contract 
which  has  already  been  terminated  by  its  own  terms 
and  by  the  acts  of  the  parties.  On  page  1004  the  Court 
said: 

"A  case  is  said  to  be  a  'moot  case'  when  the 
question  to  be  determined  is  'abstract'.  The  case 
is  clearly  a  'moot  case'  when  the  sole  relief  sought 
is  the  cancellation  of  a  lease  which  already  has 
been  cancelled." 

In  Diedncksen  v.  Sutch  (Cal.),  118  Pac.  (2d)  863, 
the  Court  said: 

"Questions  involved  in  an  appeal  may  become 
1^  moot  by  reason  of  the  acts  of  the  legislature,  of 
m  the  parties,  or  by  lapse  of  time."  (Italics  sup- 
r    plied.) 

In  Chicago  City  Bank  <£•  Trust  Co.  v.  Board  of 
Education  of  City  of  Chicago,  54  N.  E.  (2d)  498,  503, 
386  111.  508,  it  was  held: 
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'*A  question  is  'moot',  requiring  dismissal  of 
appeal,  when  it  involves  no  actual  controversy, 
interests,  or  rights  of  parties,  or  when  issues  have 
ceased  to  exist." 

In  the  case  of  McDonald  v.  Brewery  d  Beverage 
Drivers  d  Helpers  and  Warehousemen  Local  Union 
No.  792,  9  N.  W.  (2d)  770,  772,  215  Minn.  274,  it  was 
held  that  the  termination  of  a  contract  caused  the 
question  of  breach  of  the  contract  to  become  a  moot 
question. 

In  the  case  of  Walling  v.  Lacy,  D.  C.  Colo.,  51  Fed. 
Supp.  1002,  it  was  held. 

''Where,  in  the  course  of  proceedings  in  a  liti- 
gated matter,  the  controversy  between  the  parties 
has  come  to  an  end  hy  the  act  of  either,  the  ques- 
tion is  'moot'." 


The  case  of  Mountain  States  Beet  Groovers  Market- 
ing Association  v.  Wagner  (Colorado  1926),  247  Pac. 
804,  is  another  case  which  is  very  much  in  point.  I; 
this  case  plaintiff  brought  suit  in  March,  1925,  t 
annul  his  contract  (a  co-operative  marketing  con 
tract)  and  enjoin  its  enforcement  for  that  year.  The 
contract  between  the  association  and  grower  was  un- 
limited as  to  time,  but  contained  a  provision  that 
either  party  might  cancel  it  by  written  notice  given  on 
or  before  November  1  of  any  year.  The  Court  found  the 
contract  void  but  did  not  expressly  cancel  it.  A  decree 
was  ordered  on  March  31  and  entered  May  5,  1925, 
enjoining  its  enforcement  for  the  year  1925.  The  ap- 
pellate court  in  its  opinion  said: 
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''The  cause  did  not  reach  an  issue  here  until 
December  27,  1925.  It  was  orally  argued  and 
reversed.  A  re-hearing  was  granted,  additional 
briefs  filed,  and  it  was  again  orally  argued.  Not 
until  final  consideration  did  it  appear  to  the  court, 
as  now  seems  certain,  that  the  cause  is  moot.  Nei- 
ther side  suggested  the  point;  otherwise  the  writ 
would  have  been  dismissed  in  the  first  instance." 
(Italics  supplied.) 

In  the  same  case  it  was  further  said: 

''The  season  of  1925  had  passed  before  this 
cause  reached  us.  There  was  neither  contract  nor 
crop  for  that  year  upon  which  a  judgment  could 
operate.  When  no  judgment  rendered  can  be 
carried  into  effect,  the  cause  is  moot  and  the 
courts  will  not  consider  it.  Mills  v.  Green,  159 
U.  S.  651,  16  Sup.  Ct.  132,  40  L.  Ed.  293;  Keely 
V.  Ophir  Hill,  169  Fed.  601,  605;  Nail  v.  McCul- 
lough,  88  Okla.  243,  212  Pac.  981." 

In  New  Discoveries  v.  Wisconsin  Aluminum  Re- 
search Foundation,  13  Fed.  Supp.  596,  on  page  598, 
the  Court  said: 

"The  insertion  of  the  word  'actual'  in  the 
statute  means  that  the  court  is  to  deal  with  reali- 
ties, and  not  with  an  imaginary  set  of  facts  *  *  * 
The  dispute  between  the  parties,  if  any,  is  purely 
academic,  and  based  upon  a  purely  hypothetical 
statement  of  facts  that  are  contingent,  uncertain, 
and  may  never  exist." 

On  page  599  it  is  further  stated : 

"The  court  should  not  be  asked  to  decide  moot 
cases,  give  legal  advice,  or  render  an  advisory 
opinion.  The  declaratory  judgment  statute  was 
not  enacted  for  that  purpose." 
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In  Aetna  Cas.  d-  Sur.  Co.  v.  Quarles,  CCA  (S.  C. 
1937),  92  Fed.  (2d)  321,  it  was  held:  A  declaratory 
judgment  should  be  denied  when  another  Court  has 
jurisdiction  of  issue,  where  proceeding  invohdng  iden- 
tical issues  is  already  pending  in  another  tribimal, 
where  special  statutory  remedy  has  heen  provided,  or 
tvhere  another  remiedy  will  he  more  effective  or  appro- 
priate under  the  circumstances. 

In  Chicago  Furniture  Forwarding  Co.  v.  Bowles 
(CCA  111.  1947),  161  Fed.  (2d)  411,  it  was  held  that 
the  District  Court  in  dismissing  action  for  declara- 
tory relief  is  a  proper  exercise  of  discretion  when 
it  is  apparent  that  it  would  serve  no  useful  purpose. 

In  Doehler  Metal  Furniture  Co.  v.  Warren  (App. 
D.  C.  1942),  129  Fed.  (2d)  43,  it  was  held  that  the 
District  Court  has  discretion  to  dismiss  action  for 
declaratory  judgment  where  it  feels  that  not  enough 
can  be  settled  by  the  action. 

In  the  case  of  Imperial  Irrigatioyi  District  v.  Ne- 
vada-California Electric  Corp.  (CCA  9),  111  Fed 
(2d)  319,  the  parties  entered  into  a  stipulation  that 
any  judgment  rendered  in  this  case  for  declaratory 
relief  would  not  be  res  judicata  and  the  Court  in  hold- 
ing that  a  decision  could  not  be  rendered  on  a  moot 
question  said: 

' '  This  stipulation  specifically  provides  that  any ; 
judgment  thereon  shall  not  be  res  judicata,  and 
undertakes  to  request  an  opinion  of  the  court 
upon  a  hypothetical  question.  The  parties  ask 
the  couii;  to  assume  and  act  upon  the  assumption 
that  the  plaintiff  has  title  to  the  property  in- 
volved, at  the  same  time  stipulating  that  no  one 
is  to  be  bound  by  the  assumption." 
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The  case  of  Ashwander  v.  Tennessee  Valley  Au- 
thority was  cited  and  quoted  from  in  support  of  the 
decision  in  this  case. 

i  In  the  case  of  State  v.  Jones  (Wyo.),  157  Pac.  (2d) 
993,  the  Court  in  considering  the  question  of  what 
the  courts  regard  as  a  moot  case,  examined  and  cited 
with  approval  several  cases  which  are  quoted  from 
its  opinion: 

"What  do  the  courts  regard  as  a  moot  case? 
As  regards  the  matter  at  bar  the  concise  state- 
ment of  the  Supreme  Court  of  Colorado,  in  Moun- 
tain States  Beet  Growers'  Marketing  Ass'n.  v. 
Wagner,  79  Colo.  604,  247  P.  804,  would  appear  to 
supply  as  good  a  definition  as  could  be  framed. 
In  that  case  the  court  said:  'When  no  judgment 
rendered  can  be  carried  into  effect,  the  cause  is 
moot,  and  the  courts  will  not  consider  it.  Mills  v. 
Green,  159  U.  S.  651,  16  S.  Ct.  132,  40  L.  Ed.  293; 
Keely  v.  Ophir  Hill,  9  Cir.,  169  F.  601,  605, 
95  C.  C.  A.  (96),  99;  Nail  v.  McCullough  {&  Lee), 
88  Okl.  243,  212  P.  981.' 

*' Citing  an  extended  list  of  decisions  the  Court 
of  Appeals  of  Kentucky,  in  Hudspeth  v.  Com- 
monwealth, 204  Ky.  606,  265  S.  W.  18,  more 
elaborately  says:  'It  is  the  universal  rule  that 
courts  will  not  consume  their  time  in  deciding 
abstract  propositions  of  law  or  moot  cases,  and 
have  no  jurisdiction  to  do  so.  A  moot  case  is  one 
which  seeks  to  get  a  judgment  on  a  pretended 
controversy,  when  in  reality  there  is  none,  or  a 
decision  in  advance  about  a  right,  before  it  has 
been  actually  asserted  and  contested,  or  a  judg- 
ment upon  some  matter  which,  when  rendered,  for 
any  reason  cannot  have  any  practical  legal  effect 
upon  a  then  existing  controversy.  As  falling 
within  that  category  it  is  well  established  that 
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where,  pending  an  appeal,  an  event  occurs  which 
makes  a  determination  of  the  question  unneces- 
sary or  which  would  render  the  judgment  that 
might  be  pronounced  ineffectual,  the  appeal 
should  be  dismissed.' 

'*To  the  same  effect  is  the  statement  in  McNeill 
V.  Hubert,  119  Tex.  18,  23  S.  W.  2d  331,  333:  'A 
case  becomes  moot  when  it  appears  that  one 
seeks  to  obtain  a  judgment  upon  some  pretended 
controversy  when  in  reality  none  exists,  or  when 
he  seeks  judgment  upon  some  matter  which,  when 
rendered,  for  any  reason,  cannot  have  any  prac- 
tical legal  effect  upon  a  then  existing  controversy.: 
City  of  Dallas  v.  Rutledge,  Tex.  Civ.  App.,  258 
S.  W.  534,  537;  Adams  v.  Union  R.  Co.,  21  R.  I. 
134,  42  A.  515,  517,  44  L.  R.  A.  273;  State  v. 
Dolley,  82  Kan.  533,  108  P.  846.  Courts  do  not 
sit  for  the  purpose  of  expounding  the  law  upon 
abstract  questions,  but  to  determine  the  rights 
of  litigants  by  the  rendition  of  effective  judg- 
ment. Ex  parte  Steele,  D.  C,  162  F.  694.' 

''It  is  also  indicated  in  Diedricksen  v.  Sutch, 
47  Cal.  App.  2d  646,  118  P.  2d  863,  865,  that:  j 
'Questions   involved   in   an   appeal  may  become  ■ 
moot  by  reason  of  the  acts  of  the  legislature,  of 
the  parties,  or  by  lapse  of  time.'  " 

The  respondents  should  prevail  in  this  appeal  and 
it  should  be  dismissed  because  the  grounds  upon  which  ' 
the  action  is  founded  and  this  appeal  is  taken  are 
now,  and  at  the  time  of  the  hearing  before  the  lower 
court  on  September  16,  1948,  were  moot.  No  actual  I 
controversy  exists  and  the  complaint  does  not  allege 
an  actual  controversy.  Appellant  herein  is  asking  for 
nothing  more  than  an  advisory  opinion,  no  actual 
controversy  being  present,  or  alleged  in  the  pleadings 
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which  is  ripe  for  judicial  determination.  The  action, 
therefore,  does  not  come  within  the  purview  of  the 
Declaratory  Judgment  Act. 

The  Declaratory  Judgment  statute  §  274(d)  of  the 
Judicial  Code,  28  U.S.C.A.  400,  is  procedural  and 
provides  an  additional  remedy  in  cases,  only  where 
the  Federal  Courts  already  have  jurisdiction.  In 
Tennessee  Coal,  Iron  dc  R.  Co.  v.  Muscoda  Local  No. 
123,  etc.,  137  Fed.  (2d)  176,  affirmed  64  S.  Ct.  1257, 
322  U.S.  771,  88  L.  Ed.  1596,  the  Court,  on  page  179, 
column  2,  said: 

"This  is  a  procedural  statute  that  provides  an 
additional  remedy  for  use  in  cases  of  which  the 
federal  courts  already  have  jurisdiction.  *  *  * 
The  courts  are  limited  in  their  jurisdiction  to 
cases  of  actual  controversy  of  a  justiciable  na- 
ture, thus  excluding  an  advisory  decree."  (Italics 
supplied.) 

In  the  foregoing  case  there  was  an  actual  contro- 

I  versy  in  which  both  sides  joined  in  the  petition  for  a 

judicial  declaration  of  the  legal  rights  and  legal  rela- 

!;  tions  of  the  parties.    The  parties  agreed  that  if  the 

issue  as  to  working  time  should  be  determined  against 

appellants,  the  Court  should  then  determine  whether 

;  or  not  the  employees  were  entitled  to  recover  and,  if 

so,  how  much.   The  Court  further  stated : 

''A  declaratory  judgment  is  for  the  purpose  of 
finally  settling  an  actual  controversy,  and  ordi- 
narily should  not  he  entered  if  it  will  not  do  so.'' 
(Italics  supplied.) 

On  page  180,  column  2,  the  Court  said: 

"We  cannot  enter  advisory  judgments  upon 
hypothetical   facts.     The   declaratory   judgments 
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procedure  does  not  change  the  essential  requisites 
for  the  exercise  of  judicial  power.  The  courts  are 
limited  in  their  jurisdiction  to  cases  of  actual 
controversy  of  a  justiciable  nature."  (Italics  sup- 
plied.) 

The  contract  involved  in  the  case  now  before  this 
Court  having  expired  by  its  own  terms  and  also  by 
the  acts  of  the  parties,  what  substantive  right  is  avail- 
able thereunder  to  the  appellant  herein?  In  the  case 
of  Hargrove  v.  American  Cent.  Ins.  Co.  (10  CCA), 
1942,  125  Fed.  (2d)  225,  the  Court,  on  page  228, 
column  1,  in  rendering  its  opinion  on  the  Declaratory 
Judgment  Act,  said: 

''It  affords  a  complete  and  expeditious  remedy 
whereby  a  party  to  a  justiciable  controversy  may 
affirmatively  assert  any  substantive  right  other- 
wise available  to  it  in  a  civil  action.'^  (Italics 
supplied.) 

The  Declaratory  Judgment  Act  is  merely  proced- 
ural, which  provides  an  additional  remedy  for  use  in 
those  controversies  of  which  the  District  Courts  al- 
ready have  jurisdiction. 

American  Chemical  Paint  Co.  v.  Bow  Chemical 

Co.  (CCA  Mich.,  1947),  161  Fed.  (2d)  956; 
Magic  Foam  Sales  Corp.  v.  Mystic  Foam  Corp. 

(CCA  Ohio,  1948),  167  Fed.  (2d)  88; 
Guardian  Life  Ins.  Co.  of  America  v.  Kortz 
(CCA  Colo.,  1945),  151  Fed.  (2d)  582. 

The  Declaratory  Judgment  Act  does  not  create  new 
rights  or  increase  or  extend  jurisdiction  of  courts. 

Miles  Laboratories  v.  Federal  Trade  Commis- 
sion (1944),  140  Fed.  (2d)  683,  78  U.S.  App. 
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D.C.  326,  certiorari  denied  64  S.  Ct.  1263,  322 
U.S.  752,  88  L.Ed.  1582; 
Chicago  Pneumatic  Tool  Co.  v.  Biegler  (CCA 
Pa.  1945),  151  Fed.  (2d)  784. 

This  Honorable  Court  in  the  case  of  West  Pub- 
lishing Co,  V.  M.  C.  Colgan,  138  Fed.  (2d)  320,  said, 
at  page  324 : 

''The  Federal  Declaratory  Judgment  Act  was 
not  a  jurisdiction-conferring  statute,  but  an  act 
to  establish  a  new  procedure  in  the  federal  courts, 
remedial  in  its  nature.  Mississippi  Power  &  Light 
Co.  V.  City  of  Jackson,  5  Cir.,  116  F.  2d  924,  925; 
Aetna  Casualty  &  Surety  Co.  v.  Quarles,  4  Cir., 
92  F.  2d  321,  323.  'Thus  the  operation  of  the 
Declaratory  Judgment  Act  is  procedural  only.' 
Aetna  Life  Ins.  Co.  v.  Haworth,  300  U.  S.  227, 
240,  57  S.  Ct.  461,  463,  81  L.  Ed.  617,  108  A.L.R. 
1000.  As  this  court  once  said,  in  Southern  Pacific 
Co.  V.  McAdoo,  9  Cir.,  82  F.  2d  121,  122:  'The 
Declaratory  Judgment  Act  (Judicial  Code  §  274d, 
28  U.S.C.A.  §  400  and  note)  is  limited  in  its 
operation  to  those  cases  which  would  be  within 
the  jurisdiction  of  the  federal  courts  if  affirma- 
tive relief  were  being  sought  (Cases  cited.)  The 
mere  fact  that  a  declaratory  judgment  is  sought  is 
not,  of  itself,  a  ground  of  federal  jurisdiction.' 
See,  also  Borchard  on  Declaratory  Judgments,  2d 
Ed.,  p.  231,  et  seq.,  where,  at  p.  233,  the  author 
says,  'It  is  an  axiom  that  the  Declaratory  Judg- 
ment Act  has  not  enlarged  the  jurisdiction  of 
the  courts  over  subject  matter  and  parties,  al- 
though it  manifestly  has  opened  to  prospective 
defendants — and  to  plaintiffs  at  an  early  stage 
^M  of  the  controversy — a  right  to  petition  for  relief 
^m     not   heretofore   possessed.'   In   other  words,  the 
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only  to  a  cause  which  the  district  court  might 
otherwise  be  empowered  to  hear  and  determine. 
This  is  not  gainsaid  by  appellant." 

The  case  of  Aetna  Life  Ins.  Co.  v.  Haworth,  300 
U.S.  227,  57  S.  Ct.  461,  81  L.  Ed.  617,  cited  by  appel- 
lant does  not  support  the  position  taken  by  appellant. 
In  that  case  there  was  an  actual  controversy  arising 
out  of  contracts  of  insurance.  On  page  622  of  the 
L.  Ed.  citation,  the  Court  said : 

*' There  is  here  a  dispute  between  parties  who 
face  each  other  in  an  adversary  proceeding.  The 
dispute  relates  to  legal  rights  and  obligations 
arising  from  the  contracts  of  insurance.  The  dis- 
pute is  definite  and  concrete,  not  hypothetical  or 
abstract.  Prior  to  this  suit,  the  parties  had  takem 
adverse  positions  with  respect  to  their  existing 
obligations.  Their  contentions  concerned  the  dis- 
ability benefits  which  were  to  be  payable  upon 
prescribed  conditions.  *  *  *  It  was  a  claim  of  a 
present,  specific  right.  *  *  *  Such  a  dispute  is 
manifestly  susceptible  of  judicial  determination. 
It  calls,  not  for  an  advisory  opinion  upon  a  hypo- 
thetical basis,  but  for  an  adjudication  of  present 
right  upon  established  facts. 

The  Supreme  Court  in  the  foregoing  case  in  de 
fining  the  term  '^ controversy"  as  used  in  the  Declara 
tory. Judgment  Act,  said,  quoting  from  page  621  of 
the  L.  Ed.  citation : 

"A  'controversy  in  this  sense  must  be  one  that 
is  appropriate  for  judicial  determination.'  (Cit- 
ing case.)  'A  justiciable  controversy  is  thus  dis- 
tinguished from  a  difference  or  dispute  of  a  hypo- 
thetical or  abstract  character;  from  one  that  is 
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academic  or  moot.  U.  S.  v.  Alaska  S.  S.  Co.,  253 
U.  S.  113,  116,  64  L.  Ed.  808,  809,  40  S.  Ct.  448. 
The  controversy  must  he  definite  and  concrete, 
touching  the  legal  relations  of  parties  having  ad- 
verse legal  interests.  (Citing  cases.)  It  must  he  a 
real  and  substantial  controversy  admitting  of  spe- 
cific relief  through  a  decree  of  a  specific  character 
as  distinguished  from>  an  opinion  advising  what 
the  law  would  he  upon  a  hypothetical  state  of 
facts.  (Citing  many  Supreme  Court  decisions.)" 
(Italics  supplied.) 

I  It  is  clear  that  the  complaint  filed  herein  by  appel- 
j  lant  and  as  amended  in  the  District  Court  alleges  a 
["labor  dispute",  otherwise  no  dispute  is  alleged  and 

there  exists  no  actual  controversy  between  the  parties 
!  involving  the  legal  interests  and  legal  relationships 

of  the  parties.  Any  judgment  rendered  thereon  would 
i  not  adjudicate  any  legal  right,  relationship  or  obliga- 
I  tion  of  the  parties. 

The  Congress  has  provided  a  specific  remedy  for 

appellant  and  that  remedy  must  first  be  exhausted. 

:  This  Honorable  Court  in  the  case  of  International 

Brotherhood,   etc.   v.   International   Union,   etc.,  106 

Fed.  (2d)  871,  said: 

"*  *  *  Here  is  a  violent  'controversy'  in  all  the 
producing  units  of  a  wide  flung  industry  of  the 
exact  kind  the  National  Labor  Relations  Act  is 
purposed  to  settle.  *  *  * 

"Since  both  the  Employees  and  the  Brewery 
Workers  Union  and  also  the  Breweries  have  an 
administrative  tribunal  established  by  Congress 
for  the  specific  purpose  of  determining  the  con- 
troversy concerning  the  bargaining  agent,  the  de- 
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cision  of  that  tribunal,  and  not  the  federal  court  |r 
first  should  have  been  sought.  Myers  v.  Bethle- 
hem Shipbuilding  Corporation,  303  U.  S.  41,  50, 
58  S.  Ct.  459,  82  L.  Ed.  638.  €F  Fur  Workers 
Union,  Local  No.  72,  v.  Fur  Workers  Union,  No. 
21238,  70  App.  D.  C.  122,  105  F.  2d  1,  12." 
(Italics  supplied.) 


CONCLUSION. 

Respondents  respectfully  submit: 

1.  That  an  action  for  declaratory  relief  will  not 
lie  in  the  instant  case; 

2.  That  the  Court  in  the  instant  case  has  no  juris* 
diction  to  grant  an  injunction  pendente  lite  as  re- 
quested by  appellants  by  reason  of  the  Norris-La 
Guardia  Act; 

3.  That  the  action  is  moot. 

Wherefore,  respondents  pray  that  the  judgment 
be  affirmed. 

Dated,  San  Francisco,  California, 
May  16, 1949. 

Respectfully  submitted, 

MORLEY  GrISWOLD, 

George  L.  Vargas, 
Leslie  E.  Riggins, 
P.  H.  McCarthy,  Jr., 

Attorneys  for  Appellees. 
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Labor  Relations  Board,  appellees 


ON  APPEAL  FROM   THE   UNITED   STATES   DISTRICT   COURT  FOR 
THE  DISTRICT  OF  NEVADA 


BRIEF  FOR  THE  NATIONAL  LABOR  RELATIONS  BOARD 


I 


JURISDICTION 

This  case  is  before  the  Court  on  appeal  from  an 
order  of  the  United  States  District  Court  for  the  Dis- 
trict of  Nevada  (R.  267-268),  dismissing  an  action 
brought  by  the  California  Association  of  Employers 
(appellant  herein)'  for  a  declaratory  judgment  and 
injunctive  relief  (R.  2-44). 

^  The  Association  is  a  California  corporation,  doing  business  in 
the  State  of  Nevada  under  the  fictitious  name  of  Reno  Employers 
Council  (R.  3) .  It  represents,  for  collective  bargaining  purposes, 
"the  vast  majority  of  firms  supplying  [building]  materials  and 
doing  construction  work  in  the  Northwestern  part  of  the  State  of 
Nevada  and  in  the  Northwestern  part  of  the  State  of  California" 
(R.  5-7) .  The  California  Association  of  Employers  is  hereinafter 
referred  to  as  "the  Association''  or  "the  appellant." 

(1) 


The  action  below  named  as  defendants  the  Building 
and  Construction  Trades  Council  of  Reno,  Nevada, 
and  sixteen  individual  labor  organizations  affiliated 
with  the  Council  (R.  2-3)/  The  jurisdiction  of  the 
District  Court  was  predicated  on  Article  I,  Section  8, 
Clause  3  of  the  Constitution  of  the  United  States,  the 
National  Labor  Relations  Act  as  amended  (61  Stat. 
136,  29  U.  S.  C,  Supp.  I,  Sees.  141  et  seq.),  Section 
24  (8)  of  the  Judicial  Code,'  and  the  Declaratory 
Judgment  Act^  (R.  5,  63-64;  Appellant's  Br.,  pp. 
2-3). 

After  conmiencement  of  the  action  below,  the  Na- 
tional Labor  Relations  Board  (hereinafter  called  *'the 
Board")  petitioned  the  District  Court  for  leave  to 
intervene  (R.  149-151).  The  Association  and  the 
Union  consented  to  such  intervention  (R.  153-154), 
and,  on  September  16,  1948,  the  court  granted  the 
Board  leave  to  intervene   (R.  15S). 

Both  the  Union  and  the  Board  filed  motions  to 
dismiss  the  complaint  (R.  145-149,  155-159).  The 
District  Court,  after  hearing  (R.  160-267),  granted 
the  Board's  motion  '^upon  all  the  gromids  urged" 
therein,  and  entered  an  order  dismissing  the  com- 
plaint  (R.  267-268).     The  decision  of  the  court,  ac- 

-The  Building  and  Construction  Trades  Council  represents, 
for  collective  bargaining  purposes,  the  labor  organizations  affili- 
ated therewith.  The  members  of  these  labor  organizations  are  em- 
ployed in  the  industry  represented  by  the  Association.  (R.  3, 
18-19;  Appellant's  Br.,  p.  3.)  The  Trades  Council  and  its  affiU- 
ated  unions  are  hereinafter  referred  to  as  "the  Union." 

3  Now  28  U.  S.  C.  §  1337. 

*  28  U.  S.  C,  Sec.  400.    Now  28  U.  S.  C.  §§  2201, 2202. 


companying  the  order,  appears  in  the  record  at  R. 
268-272. 

This  Court  has  jurisdiction  of  the  appeal  pursuant 
to  28  U.  S.  C.  §  1291. 

STATEMENT   OF   THE  CASE 

I.  The  complaint  in  the  court  below 

The  complaint  (R.  2-44),  filed  on  May  21,  1948, 
insofar  as  is  here  pertinent,  alleged  in  substance  as 
follows : 

1.  On  May  24,  1947,  the  Association  and  the  Union 
entered  into  a  master  industry  collective  bargaining 

:  contract,  which  provided  that  it  shall  remain  in  effect 
through  ''May  21,  1948,  and  shall  continue  to  remain 
in  full  force  and  effect  thereafter,  except  as  to  wages 
and  hours,  which  may  be  subject  to  change  or  modi- 
fication" on  thirty  days'  written  notice  by  either  party 
(R.  4,  29).  The  contract  contained  a  closed  shop 
or  "union  referral  slip"  clause,  under  which  no  em- 
ployee could  be  hired  unless  he  exhibited  a  slip  cer- 
tifying in  effect  that  the  ''employee  is  a  member  of 
the  proper  affiliated  union  and/or  recommended  by 
said  union  to  the  employer"  (R.  10-11,  20-21). 

2.  About  March  15,  1948,  the  Association  notified 
!  the  Union  that  it  desired  to  negotiate  concerning  the 

contract,  "in  order  to  bring  about  certain  changes 

which  will  make  our  agreement  in  accordance  with 

I  the  provisions  of  the"  amended  National  Labor  Re- 

;  lations  Act'  (R.  7-8,  35).     Negotiations  were  there- 

5  61  Stat.  136,  29  U.  S.  C,  Supp.  I,  Sees.  141  et  seq;  hereinafter 
called  "the  Act." 


upon  undertaken,  wherein  the  Association  advised 
the  Union  that  in  its  view,  the  contract  was  subject 
to  the  provisions  of  the  Act;  that  the  Act  prevented 
continuation  of  the  contract  beyond  May  21,  1948 
without  revision  of  the  present  union  security  clause; 
and  that  the  Union  should  immediately  take  steps  to 
comply  with  the  Act  *^by  filing  the  necessary  petitions 
so  that  proper  elections  may  be  held  prior  to  May  21, 
1948  for  the  purpose  of  securing  proper  authority  to 
request  union  security  provision"  in  the  contract" 
(R.  8). 

3.  The  Union  replied  that  it  did  not  believe  that  the 
Act  applied  to  the  construction  industry,  and  that, 
until  a  court  determined  this  question  and  the  Board 
established  feasible  procedures  for  union  shop  elec- 
tions, further  negotiations  would  occur  only  on  con- 
dition that  the  present  closed-shop  clause  be  continued 
(R.  9,  36-38) .  At  this  point,  all  negotiations  between 
the  Association  and  the  Union  terminated  (R.  9-10). 

4.  During  the  course  of  the  aforesaid  negotiations, 
the  Association  requested  the  General  Counsel  of  the 
Board  for  an  opinion  as  to  whether  the  Act  applied 
to  employment  relations  in  the  industry  (R.  10,  39- 
41).  He  declined  to  render  such  opinion,  because  the 
problem  posed  was  "a  controversial  one"  which  had 
not  yet  been  *^the  subject  of  Board  and  Court 
decisions"  (R.  10,  42). 

5.  The  firms  represented  by  the  Association  are  en- 
gaged in,  and  use  materials  which  flow  in,  interstate 
commerce  (R.  7). 

^  See  Sections  9  (e)  (1)  and  8  (a)  (3)  of  the  Act,  which  are  set 
forth  in  the  Appendix,  infra^  pp.  27-39. 


6.  The  refusal  of  the  Union  to  negotiate  except  on 
the  assumption  that  the  Act  is  inapplicable  is  not  in 
good  faith,  but  merely  a  subterfuge  to  coerce  the  As- 
sociation into  agreeing  to  increase  existing  wage  rates 
(R.  11-12).  Further,  the  continuation  of  the  existing 
closed-shop  clause,  as  demanded  by  the  Union,  would 
be  in  direct  violation  of  the  Act  (R.  11) . 

7.  In  view  of  the  impasse  reached,  the  contract 
would  expire  on  May  21,  1948,  and  the  renewal  or  sub- 
stitution thereof  would  be  precluded  (R.  12-13) .  The 
termination  of  the  contract  would  be  followed  by  an 
interruption  in  the  free  flow  of  interstate  commerce, 
for  the  Union  would  immediately  resort  to  strikes, 
slow-downs  and  other  forms  of  economic  coercion 
(R.  12-14). 

Accordingly,  the  complaint  requested,  inter  alia,  that 
the  court  render  a  declaratory  judgment  as  to  whether 
the  Act  governs  any  collective  bargaining  contract 
between  the  Association  and  the  Union;  and  that, 
pending  this  judgment,  the  court  issue  a  temporary 
restraining  order  (and  then,  after  due  notice,  a  pre- 
liminary injunction)  enjoining  the  Union  "from  using 
coercion  of  any  kind  to  prevent  the  maintenance  of 
the  status  quo"  (R.  15-16). 

II.  The  motions  to  dismiss 

On  the  day  the  complaint  was  filed  (May  21,  1948), 
the  District  Court  issued  an  ex  parte  temporary  re- 
straining order  (enjoining  the  Union  as  prayed  in  the 
complaint),  and  a  rule  requiring  the  Union  to  show 
cause  why  a  preliminary  injunction  should  not  issue 
(R.  45-57).  On  May  28,  1948,  the  Union  filed  a  mo- 
tion to  vacate  the  restraining  order  and  the  rule,  for 
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tlie  reason,  inter  alia,  that  the  Norris-LaGuardia  Act 
(47  Stat.  70,  29  U.  S.  C.  Sees.  101  et  seq.)  deprived 
the  court  of  jurisdiction  to  grant  injunctive  relief 
(R.  47-49).  After  hearing,  the  court  dissolved  and 
vacated  the  temporary  restraining  order  previously 
issued,  and  denied  the  Association's  application  for  a 
preliminary  injunction  (R.  50).  The  court  held  (R. 
140-144)  that  the  Norris-LaGuardia  Act  precluded  a 
preliminary  injunction,  and  that  the  ban  imposed  by 
this  Act  was  not  lifted  by  the  amended  National  Labor 
Relations  Act. 

Thereafter  the  Union  filed  motions  to  dismiss  the 
complaint  (R.  145-149),  on  the  ground,  inter  alia, 
that  the  court  lacked  jurisdiction  because  the  subject 
matter  of  the  action  was  exclusively  within  the  juris- 
diction of  the  National  Labor  Relations  Board,  and 
was  not  within  the  provisions  of  the  Declaratory  Judg- 
ment Act.  The  Board,  which  had  been  granted  leave 
to  intervene  (R.  149-151,  158,  153-154),  also  filed  a 
motion  to  dismiss  the  complaint  (R.  158-159). 

The  Board's  motion  pointed  out  (R.  158)  that  the 
gravamen  of  the  complaint  was  that  *'the  collective 
bargaining  agreement  between  [the  Association  and 
the  Union]  is  subject  to  the  provisions  of  the  National 
Labor  Relations  Act,  as  amended  *  *  *  and  that 
[the  Union  is]  engaging  in,  or  threaten  [s]  to  engage 
in,  certain  conduct  which  constitutes  unfair  labor 
practices  under  Section  8  (b)  (2)  and  (3)  of  that 
Act." '     The  Board  urged  that  the  court  was  without 

^  These  provisions  are  set  forth  in  the  Appendix,  infra,  pp.  27-39. 
The  allegations  of  the  complaint  which  suggest  violations  of  these 
provisions  are  summarized  in  "6"  and  "7,"  supra,  p.  5. 


jurisdiction  of  the  subject  matter  of  the  complaint 
because  (R.  159)  : 

1.  The  Act  vests  the  Board  ''with  exclusive  initial 
jurisdiction  of  matters  involving  imfair  labor  prac- 
tices." 

2.  ''The  federal  district  courts  do  not  have  jurisdic- 
tion, at  the  suit  of  private  parties,  to  determine 
whether  the  operations  of  employers  and  labor  organi- 
zations affect  commerce  within  the  meaning  of  the 
[Act],  to  determine  whether  unfair  labor  practices 
within  the  meaning  of  the  Act  have  been  committed,  or 
to  remedy,  by  injunction  or  otherwise,  unfair  labor 
practices.  The  jurisdiction  of  the  federal  district 
courts  over  unfair  labor  practices  has  been  expressly 
limited  by  Sections  10  (j)  and  10  (1)  of  the  [Act]  to 
those  situations  where  the  Board,  or  an  officer  or  re- 
gional attorney  thereof,  petitions  such  courts  for  pre- 
liminary injunctive  relief,  pending  a  determination  by 
the  Board  as  to  whether  unfair  labor  practices  have 
been  committed." 

3.  The  Association  "has  failed  to  exhaust  its  ad- 
ministrative remedy  under  the  provisions  of  the 
[Act]." 

The  Union  filed  a  further  motion  to  dismiss  the 
complaint  (R.  155-157),  for  the  reason  that  the  action 
had  become  moot  and  therefore  there  was  no  actual 
controversy  between  the  parties  upon  which  the  court 
could  render  a  declaratory  judgment.  The  affidavit 
aimexed  to  this  motion  (R.  156-157)  stated  that  the 
May  1947  contract  (R.  17-30)  has  since  expired  and 
was  no  longer  of  "force  and  effect;"  that  new  and 
different  contracts  had  been  entered  into  by  each  of 
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the  labor  organizations  affiliated  with  the  Buildiag 
and  Trades  Council;  that  the  employees  and  employ- 
ers were  then  operating  mider  these  ''new,  separate 
and  distinct  contracts;"  and  that  there  was  then  no 
''labor  dispute  or  trouble  *  *  *  in  the  City  of 
Reno  between  parties  plaintiff  and  any  of  the  parties 
defendant  and  covered  by  any  of  the  provisions"  of 
the  May  1947  contract. 

III.  The  proceedings  in  the  District  Court  on  the  Board's 
motion  to  dismiss  the  complaint 

A  hearing  on  the  Board's  motion  to  dismiss  the 
complaint  was  held  on  September  16,  1948  (R.  160- 
267).  At  the  start  of  the  hearing,  the  Association 
conceded  that  all  allegations  in  the  complaint  regard- 
ing unfair  labor  practices  on  the  part  of  the  Union 
and  irreparable  injury  (see  "6"  and  "7,"  supra,  p. 
5)  were  no  longer  in  the  case,  and  agreed  to  with- 
draw those  portions  of  the  prayer  which  requested 
injunctive  relief  (R.  162-164.  169-175).  In  short, 
the  Association  stated  that  it  was  not  asking  the  court 
to  determine  whether  certain  past  or  threatened  con- 
duct by  the  Union  constituted  unfair  labor  practices 
mider  the  Act,  or  to  remedy  such  practices;  it  was 
merely  asking  the  court  to  render  a  declaratory  judg- 
ment as  to  whether  any  collective  bargaiuing  contract 
between  the  Association  and  the  Union  was  governed 
by  the  Act  (R.  173-175).^ 

*The  Association  denied,  however,  that  the  controversy  had 
ceased,  as  alleged  by  the  Union  in  its  affidavit  (stipra,  p.  7).  The 
Association  contended  that  certain  of  the  labor  organizations 
had  not  entered  into  new  contracts,  and  that,  as  to  those  that  had, 
the  matter  of  union  security  had  been  left  open  pending  the  court's 


At  the  close  of  the  hearing,  the  court  granted  the 
Board's  motion  to  dismiss  the  complaint,  ''upon  all 
the  grounds  urged  in  the  motion"  (R.  266).  The  or- 
der of  the  court  dismissing  the  complaint  was  entered 
on  October  18,  1948  (R.  267-268).  In  its  accompany- 
ing decision  (R.  268-272),  the  court  stated  (R.  270)  : 

The  whole  question  resolves  itself  around  the 
point  as  to  whether  or  not  the  unions  here  are 
engaged  in  interstate   commerce.     This   Court 
might  hold  they  were     *     *     *     and  they  might 
get  a  decision  in  the  district  court  in  Sacra- 
mento   or    San    Francisco    contrary     *     *     * 
There  would  be  appeals  to  Circuit  Court  of 
Appeals  in  both  cases.     That  might  go  on  all 
over  the  Circuit  and  continue  throughout  the 
United  States    *     *     * 
This,  the  court  added  (R.  270-271,  would  be  contrary 
to  the  intention  of  Congress  to  ''establish  a  single 
paramount  administrative  or  quasi- judicial  authority" 
for  the  purpose  of  determining  "questions  of  unfair 
labor  practices  and  also  the  question  of  jurisdiction 
imder  the  Act"   (citing  Amazon  Cotton  Mill  Co.  v. 
Textile  Workers,  167  F.  2d  183,  186  (C.  A.  4)).    "I 
think  it  is  conceded  that  the  National  Labor  Relations 
Board  has  the  jurisdiction  to  determine  whether  or 
not  these  unions  are  subject"  to  the  Act  (R.  271).    If 
the  court  were  to  decide  this  matter:  "This  would  be 
a  case  where  the  court  steps  in  before  an  administra- 
tive body,  created  primarily  and  specifically  for  the 

decision  (R.  165-169).  Although  the  Association  stated  that  it 
had  filed  an  affidavit  summarizing  these  facts  (R.  168),  a  copy  of 
such  affidavit  is  not  contained  in  the  record. 
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purpose  of  deciding  such  questions,  has  an  opportu- 
nity to  act''  (ibid.). 

ARGUMENT 

Preliminary  statement 

From  the  face  of  the  complaint  (R.  5,  8,  11-13,  16) 
it  is  apparent  that  the  relief  sought  by  the  Association 
in  the  court  below  was  a  determination  whether  the 
action  of  the  Union  in  refusing  to  negotiate,  except 
upon  condition  that  a  union  security  clause  not  ex- 
ecuted in  conformity  with  Section  9  (e)  (1)  of  the 
National  Labor  Relations  Act,  as  amended,  be  in- 
cluded in  any  agreement  reached,  was  an  unfair  labor 
practice.^  The  complaint  further  discloses  that  reso- 
lution of  this  question  depends  upon  whether  the  Na- 
tional Labor  Relations  Act  is  deemed  to  govern  em- 
ployment relations  in  the  particular  segment  of  the 
construction  industry  in  which  the  Association  and  the 
Union  are  engaged.  Thus,  the  Association's  conten- 
tion, that  any  union  security  agreement  executed  by 
the  parties  must  conform  to  Section  9  (e)  (1),  rests 
upon  its  view  that  the  operations  of  its  members  affect 
commerce  within  the  meaning  of  that  Act."^"  The 
Union's  position,  that  Section  9  (e)   (1)  need  not  be 

^  Although  at  the  hearing  the  Association  withdrew  its  request 
for  a  declaration  that  the  union's  conduct  was  an  unfair  labor  prac- 
tice, together  with  its  request  for  injunctive  relief,  this  withdrawal 
does  not  obscure  the  fact  that  the  sole  j)urpose  of  the  complaint 
was  to  obtain  relief  against  conduct  which  the  Association  believed 
to  constitute  unfair  labor  practices. 

"  See  Sections  2(6)  and  (7)  set  forth  in  the  Appendix,  infra, 
pp.  27-39.  Cf.  United  Brotherhood  of  Carpenters  <&  Joiners  v. 
S ferry,  170  F.  2d  863  (C.  A.  10) ;  Shore  v.  Bldg.  Trades  Council, 
23  L.  K.  R.  M.  2417  (C.  A.  3,  March  4, 1949) . 
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complied  with,  rests  upon  its  contention  that  the  Act 
as  a  whole  is  inapplicable  to  the  activities  of  the  Asso- 
ciation and  its  constituent  members. 

Congress,  in  Section  10  of  the  Act,  established  pro- 
cedures for  the  resolution  of  questions  such  as  these 
concerning  the  effect  and  applicability  of  the  National 
Labor  Relations  Act.  Pursuant  to  those  procedures 
the  Association  could  have  filed  charges  with  the  Na- 
tional Labor  Relations  Board  alleging  that  the  Union ^s 
insistence  upon  incorporation  of  an  illegal  clause  in 
the  agreement  between  the  parties  constituted  a  re- 
fusal to  bargain  within  the  meaning  of  Section  8  (d) 
of  the  amended  Act,  and  was  therefore  an  unfair  labor 
practice  within  the  meaning  of  Section  8  (b)  (3) 
thereof.  The  Association  might  also  have  alleged 
that  the  action  of  the  Union  in  seeking  to  induce  the 
Association  to  retain  such  a  union  security  clause  in 
the  agreement  constituted  an  attempt  to  cause  the  As- 
sociation and  its  members  *'to  discriminate  against  an 
employee  in  violation  of  Section  8  (a)  3,"  and  was 
an  unfair  labor  practice  under  Section  8  (b)  (2)  of 
the  Act.  Charges  such  as  these,  setting  in  motion  the 
remedial  procedures  specified  in  Section  10  of  the 
Act,  would  culminate,  as  in  other  cases,  in  decision 
by  the  National  Labor  Relations  Board  of  the  ques- 
tions xjresented."  Disposition  of  such  charges  by  the 
Board,  in  the  circumstances  shown  by  the  complaint 


"  See,  e.  g.,  Matter  of  Nafl  Maritime  Union,  78  N.  L.  K.  B.  971 ; 
Ihid.,  82  N.  L.  R.  B.  No.  152,  decided  April  19,  1949;  Matter  of 
American  Radio  Ass^n,  82  N.  L.  R.  B.  No.  151,  decided  April  19, 
1949 ;  Matter  of  Amalgamated  Meat  Cutters,  81  N.  L.  R.  B.  No. 
164,  decided  March  1, 1949. 
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filed  herein,  would  require  that  the  Board  decide 
whether  the  Act  is  applicable  to  the  operations  of  the 
Association  and  the  Union,  as  a  condition  to  determin- 
ing whether  unfair  labor  practices  were  committed  by 
the  Union.  Upon  the  issuance  of  a  decision  and  order 
by  the  Board,  the  matter  could  be  presented  to  the 
appropriate  Court  of  Appeals  for  review,  either  on 
the  Board's  petition  for  enforcement  (Section  10  (e)) 
or  on  the  Union's  or  the  Association's  petition  for  re- 
view (Section  10  (f)).  Cf.  N.  L.  R.  B.  v.  Nat'l 
Maritime  Union,  now  pending  before  the  Court  of 
Appeals  for  the  Second  Circuit  on  the  Board's  petition 
for  enforcement  of  its  order  issued  in  Matter  of  Nat'L 
Maritime  Union,  78  N.  L.  E.  B.  971. 

Instead  of  resorting  to  this  statutory  procedure  to 
secure  the  relief  it  desired,  the  Association  attempted 
to  circumvent  it  by  first  seeking  an  advisory  opinion 
from  the  General  Counsel,  and  then,  on  the  latter 's 
refusal  to  give  one,  seeking  relief  in  the  District  Court 
of  the  United  States,  not  upon  the  basis  of  any 
jurisdiction  conferred  by  the  National  Labor  Rela- 
tions Act,  which  is  the  governing  statute,  but  upon 
the  Declaratory  Judgment  Act,  which  contemplates  a 
pre-existing  basis  of  jurisdiction,  here  lacking. 

We  show  hereafter  that  the  District  Court  properly 
dismissed  the  complaint  because  jurisdiction  of  the 
subject  matter  was  lacking,  and,  independently 
thereof,  the  complaint  was  demurrable  because  of  the 
absence  of  indispensable  bases  for  equitable  or  declara- 
tory relief. 
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Point  I 

The  District  Court  was  without  jurisdiction  of  the  subject 
matter  of  the  action 

A.  The  National  Labor  Relations  Act  vests  the  Board  with  exclusive  pri- 
mary jurisdiction  to  determine  whether  unfair  labor  practices  have  been 
committed  and  to  decide  subsidiary  questions  such  as  whether  the  Act 
is  applicable  to  particular  persons  or  controversies 

It  is  perfectly  clear  from  the  legislative  history  of 
the  original  National  Labor  Relations  Act  (49  Stat. 
449,  29  U.  S.  C,  Sees.  151  et  seq.)  that  Congress 
intended  "to  establish  a  single  paramount  adminis- 
trative or  quasi-judicial  authority  in  connection  with 
the  development  of  the  Federal  American  law  regarding 
collective  bargaining"  (S.  Rep.  No.  573,  74th  Cong.,  1st 
Sess.,  p.  15),  and  that,  instead  of  conferring  private 
rights  enforceable  in  the  courts  at  the  suit  of  private 
parties,  it  intended  to  create  only  ^'public"  rights 
enforceable  by  the  Board.  H.  Rep.  No.  1147,  74th 
Cong.,  1st  Sess.,  p.  24.  The  Act  implemented  this 
congressional  intent  in  the  following  manner:  Section 
10  (a)  expressly  provided  that  the  Board's  power  ''to 
prevent  any  person  from  engaging  in  any  unfair  labor 
practice  (listed  in  Section  8)  affecting  commerce 
*  *  *  shall  he  exclusive,  and  shall  not  be  affected 
by  any  other  means  of  adjustment  or  prevention  that 
has  been  or  may  be  established  by  agreement,  code, 
law,  or  otherwise.'"'     [Italics  added.]     Judicial  re- 

^''  The  bill  as  originally  drafted  contained  a  provision  granting 
concurrent  jurisdiction  to  the  Board  and  the  federal  district  courts 
to  prevent  unfair  labor  practices,  but  this  provision  was  deleted 
by  Committee  amendment  on  the  floor  of  the  Senate.  29  Cong. 
Rec.  7651-7652. 

835960 — 49 -3 
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view  was  provided  for,  but  it  was  expressly  limited 
to  review  of  final  orders  of  the  Board,  and  jurisdic- 
tion to  review  such  orders  was  vested  exclusively  in 
the  United  States  Courts  of  Appeals  (Sections  10  (e) 
and  (f)). 

In  consequence  of  this  background,  the  courts  rec- 
ognized that  the  Board  was  vested  with  exclusive 
primary  jurisdiction  to  determine  whether  mifair 
labor  practices  had  been  committed,  and  to  provide 
redress  against  such  practices.  The  courts  imple- 
mented this  recognition  by  holding  that  both  the 
federal  district  courts  and  state  courts  were  precluded 
from  affording  private  parties  relief  against  alleged 
unfair  labor  practices.  Amalgamated  Utility  Work- 
ers V.  Consolidated  Edison  Co.,  309  U.  S.  261,  265-270; 
Natn  Licorice  Co.  v.  N.  L.  R.  B.,  309  U.  S.  350,  362, 
366;  Myers  v.  Bethlehem  Shiphuilding  Corp.,  303 
U.  S.  41;  Blankenship  v.  Kurfman,  96  P.  2d  450 
(C.  A.  7)  ;  Fur  Workers  v.  Fur  Workers,  105  F.  2d  1, 
12-16  (C.  A.  D.  C),  affirmed,  308  U.  S.  522;  Int'l 
Brotherhood  v.  Int'l  Union,  106  F.  2d  871  (C.  A.  9)  ; 
U.  E.  R.  &  M.  Workers  v.  I.  B.  E.  W.,  115  F.  2d  488 
(C.  A.  2)  ;  United  Brick  <&  Clay  Workers  v.  Junction 
City  Clay  Co.,  158  F.  2d  552  (C.  A.  6).  See  also, 
Bethlehem  Steel  Corp.  v.  A^  Y.  S.  L.  R.  B.,  330  U.  S. 
767 ;  La  Crosse  Telephone  Corp.  v.  Wisconsin  E.  R.  B., 
336  U.  S.  18.  Moreover,  because  the  statutory  pro- 
cedure was  deemed  exclusive,  it  was  held  that  private 
parties  could  seek  redress  against  allegedly  unlawful 
action  by  the  Board  only  after  the  Board  had  issued 
a  final  order  in  an  unfair  labor  practice  proceeding, 
and  then  only  in  the  Courts  of  Appeals.    N.  L.  R.  B. 
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V.  Jones  &  Laughlin  Steel  Corp.,  301  U.  S.  1,  46-47; 
Myers  v.  Bethlehem  Shipbuilding  Corp.,  303  U.  S.  41 ; 
Newport  News  SMpbuilcliyig  &  Dry  Dock  Co.  v. 
Schauffler,  303  U.  S.  54;  A.  F.  of  L.  v.  N.  L.  R.  p., 
308  U.  S.  401 ;  Madden  v.  Brotherhood,  147  F.  2d  439 
(C.  A.  4). 

Early  in  the  history  of  the  National  Labor  Relations 
Act  the  Supreme  Court  held  that  the  exclusive  pri- 
mary jurisdiction  of  the  Board  extended  not  only  to 
determining  whether  unfair  labor  practices  had  been 
committed,  but  also  to  determining  whether  particular 
persons  or  enterprises  were  subject  to  the  Act.    Myers 
V.  Bethlehem  Shipbuilding  Corp.,  303  U.  S.  41;  New- 
port  News  Shipbuilding  d  Drydock  Co.  v.  Schauffler, 
303  U.  S.  54;  Int'l.  Brotherhood  v.  Int'l.  Union,  106 
F.  2d  871  (C.  A.  9).     Cf.  Greenebaum  Tanning  Co.  v. 
N.  L.  R.  B.,  129  F.  2d  487,  488-489  (C.  A.  7).    Power 
to  determine  this  question,  of  course,  is  a  necessary 
j   incident  of  the  power  to  determine  whether  unfair 
labor  practices  have  been  committed.     To  deprive  the 
i   Board  of  power  to  pass  upon  questions  of  jurisdic- 
tion would  nullify  the   ''specific   and   all-embracing 
powers''  conferred  upon  the  Board  by  Section  10  (a), 
i    and  would  run  counter  to  ''the  general  rule  that  a 
tribunal  empowered  to  hear  controversies  is  em^oow- 
I   ered  to  pass  upon  its  jurisdiction  to  hear  those  con- 
1    troversies."    Thompson  Products,  Inc.  v.  N.  L.  R.  B., 
\    133  F.  2d  637,  640  (C.  A.  6).     Since  Congress  had  con- 
ferred power  upon  the  Board  to  determine  questions 
of  jurisdiction  initially,  and  since  that  power  was  ex- 
clusive, the  Supreme  Court,  in  the  cases  cited  above, 
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specifically  held  that  the  district  courts  were  without 
jurisdiction  to  determine  whether  particular  persons 
or  controversies  were  subject  to  the  Act. 

Title  I  of  the  Labor  Management  Relations  Act, 
1947  (61  Stat.  136,  29  U.  S.  C,  Supp.  I,  Sees.  141 
et  seq.),  which  amended  the  National  Labor  Relations 
Act,  did  not  broaden  the  power  of  the  district  courts 
in  this  respect.  In  that  Act,  it  is  true.  Congress  con- 
ferred upon  the  federal  district  courts  jurisdiction  to 
afford  temporary  relief  against  certain  types  of  unfair 
labor  practices.  But  it  is  clear  that  the  jurisdiction 
thus  conferred  permits  the  granting  of  relief  only 
upon  a  petition  filed  by  the  Board,  not  upon  a  suit 
brought  by  private  parties.  And  it  is  also  clear  that 
such  relief  is  to  serve  as  an  incident  to  proceedings 
before  the  Board,  to  be  effective  only  until  entry  of  a 
decision  by  the  Board — it  is  not,  as  appellant  would  have 
it,  available  as  a  substitute  for  Board  proceedings.^^ 

"  The  only  provisions  of  the  amended  National  Labor  Relations 
Act  (Title  I  of  the  Labor  Management  Relations  Act)  which  deal 
with  the  jurisdiction  of  the  federal  district  courts  are  Sections  10 
(j)  and  (1).  Section  10  (j)  gives  the  federal  district  courts  juris- 
diction to  grant  temporary  injunctions  upon  application  of  the 
Board.,  after  the  latter  has  issued  a  complaint  charging  an  unfair 
labor  practice.  Section  10  (1),  which  is  limited  to  certain  strikes  ' 
and  secondary  boycotts  (declared  by  Section  8  (b)  to  be  unfair 
labor  practices  on  the  part  of  labor  organizations),  empowers  the 
federal  district  courts  to  grant  temporary  injunctive  relief  upon 
application  of  an  officer  or  regional  attorney  of  the  Boa<rd^  pend- 
ing the  Board's  final  determination  as  to  whether  an  unfair  labor 
practice  has  been  committed. 

The  remaining  provisions  of  the  Labor  Management  Relations 
Act  which  deal  with  the  jurisdiction  of  the  federal  district  courts 
are  in  Titles  II  and  III  of  that  Act,  involving  matters  separate  and 
apart  from  those  covered  by  the  National  Labor  Relations  Act 
Title  I ) .    These  provisions  are :  ( 1 )  Section  208  ( a ) ,  under  which 
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The  Court  of  Appeals  for  the  Fourth  Circuit,  after 
an  exhaustive  analysis  of  the  text  and  legislative  his- 
tory of  the  Labor  Management  Relations  Act,  rejected 
the  argument  that  the  Act  expanded  the  power  of 
the  federal  district  courts  to  deal  with  matters  com- 
mitted to  the  primary  jurisdiction  of  the  Board. 
Amazon  Cotton  Mill  Co.  v.  Textile  Workers  Union, 
167  F.  2d  183.^^    The  Court  said  (p.  186)  : 

There  is  nothing  in  either  the  text  or  the  his- 
tory of  the  Labor  Management  Relations  Act 
to  indicate  *  *  *  any  intention  to  change 
the  method  by  which  unfair  labor  practices  were 

the  federal  district  courts  are  authorized  to  issue  injunctions,  not- 
■svithstanding  the  provisions  of  the  Norris-LaGuardia  Act,  in  cer- 
tain cases  involving  strikes  and  lockouts  affecting  interstate  com- 
merce and  imperiling  the  national  health  and  safety,  but  only  upon 
petition  of  the  Attorney  General  following  a  report  of  a  board  of 
inquiry  and  direction  by  the  President ;  (2)  Section  301  (a)  which 
vests  such  courts  with  jurisdiction  to  adjudicate  suits  for  damages 
by  private  parties  arising  from  breach  of  contract,  and  Section 
303  (b)  which  confers  similar  authority  in  cases  involving  certain 
strikes  and  secondary  boycotts  engaged  in  by  labor  organizations ; 
and  (3)  Section  302  (e),  under  which  federal  district  courts  are 
authorized  to  enjoin  payments  by  employers  to  employee  repre- 
sentatives, made  in  violation  of  Section  302. 

"  The  Amazon  case  arose  out  of  a  suit  in  a  federal  district  court 
brought  by  a  union  against  an  employer.  The  union  alleged  that 
the  employer  had  committed  an  unfair  labor  practice  by  refusing 
to  bargain  with  the  union,  that,  as  a  result,  the  employees  had  gone 
on  strike,  and  that  they  had  sustained  damage  in  the  form  of  loss 
of  wages.  The  relief  asked  was  an  injunction  requiring  the  em- 
ployer to  bargain  with  the  union  and  an  award  of  damages.  Both 
the  employer  and  the  Board  (which  had  been  permitted  to  inter- 
vene) moved  to  dismiss  on  the  ground  that  the  Board  had  exclu- 
sive jurisdiction  of  the  subject  matter  of  the  action  and  the  District 
Court  was  accordingly  without  jurisdiction.  The  Court  of  Ap- 
peals sustained  these  contentions. 
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dealt  with  under  the  [original  National  Labor 
Relations]  act  or  to  vest  the  District  Courts 
with  jurisdiction  as  to  these  matters,  except  to 
the  limited  extent  that  such  jurisdiction  was 
expressly  conferred  [i.  e.,  upon  application  of 
the  Board  for  preliminary  injunction,  as  pro- 
vided in  Sections  10  (j)  and  (1)]. 

In  reaching  this  conclusion,  the  Court  specifically  con- 
sidered and  rejected  the  contention  here  urged  by 
appellant  (Br.  p.  6),  that,  in  eliminating  the  word 
** exclusive"  from  Section  10  (a)  of  the  National 
Labor  Relations  Act  (cf.  p.  13,  supra),  Congress 
manifested  an  intention  to  confer  a  concurrent  juris- 
diction on  the  federal  district  courts.  The  Court 
stated  (p.  187)  : 

The  change  in  the  statute  upon  which  reliance  is 
placed  was  clearly  intended,  not  to  vest  the 
courts  with  general  jurisdiction  over  unfair 
labor  practices,  but  to  recognize  the  jurisdiction 
vested  in  the  courts  by  section  10,  subsections 
(j)  and  (1),  section  208,  and  section  303 
*  *  *,  as  well  as  the  power  in  the  Board, 
conferred  by  the  proviso  in  section  10  (a)  to 
cede  jurisdiction  to  state  agencies  in  certain 
cases.  This  is  not  only  the  clear  meaning  of 
the  statute  when  its  language  is  considered  in 
the  light  of  existing  law,  but  it  is  also  the  mean- 
ing given  it  by  the  Conference  Committee  of  the 
House  and  Senate  (See  H.  R.  No.  510,  June  3, 
1947  [p.  52])." 

^^  The  Court  also  made  it  clear  that  Section  303  (b)  of  the  Labor 
Management  Relations  Act  (see  swpra,  p.  17,  n.  13)  did  not  confer 
jurisdiction  upon  the  federal  district  courts  of  unfair  labor  prac- 
tices under  the  National  Labor  Relations  Act.  Although  the 
strikes  and  boycotts,  for  which  Section  303  (b)  provides  a  private 
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The  broad  holding  of  the  Amazon  case — that  the 
Labor  Management  Relations  Act  made  no  such 
changes  in  the  original  National  Labor  Relations  Act 
as  would  vest  the  federal  district  courts  with  jurisdic- 
tion to  determine  questions  committed  to  the  primary 
jurisdiction  of  the  Board — ^was  also  articulated  by  the 
Supreme  Court  in  Bakery  Sales  Drivers  v.  Wag  shot, 
333  U.  S.  437,  442,  decided  two  weeks  before  Amazon. 
And  such  holding  has  been  uniformly  followed 
by  the  other  courts  which  have  considered  the 
question.  Amalgamated  Association  v.  Dixie  Motor 
Coach  Corp,,  170  F.  2d  902  (C.  A.  8)  ;  Packinghouse 
Workers  v.  Wilson  d  Co.,  80  F.  Supp.  563  (N.  D.  111.). 
Indeed  this  very  doctrine  was  successfully  urged  by  ap- 
pellant in  a  suit  in  which  it  was  a  defendant.  I.  L.  U. 
V.  Smiset  Line  &  Twine  Co.,  77  F.  Supp.  119  (N.  D. 
Cal.).^^  See  also,  Fitzgerald  v.  Douds,  167  F.  2d  714 
(C.  A.  2)  ;  Int'l  Union  \.  Int'l  Union,  —  F.  2d  —  23 

remedy  in  the  courts,  are  made  unfair  labor  practices  by  Section 
8  (b)  (4)  of  the  amended  National  Labor  Kelations  Act,  the  basis 
of  the  303  (b)  remedy  is  not  that  such  activities  are  unfair  labor 
practices  under  the  National  Labor  Relations  Act  but  rather  that, 
by  virtue  of  Section  303  (a)  of  the  Labor  Management  Relations 
Act,  they  are  independently  unlawful  for  purposes  of  that  section 
of  the  Labor  Management  Relations  Act  only.  Moreover,  the  303 
(b)  remedy  is  limited  to  damages;  the  courts  are  without  jurisdic- 
tion to  grant  injunctive  relief,  167  F.  2d  at  188-189.  See  also,  the 
Dixie,  Wagshal  and  Sunset  cases  cited  in  the  text. 

^^  The  Sunset  case  involved  an  action  similar  to  that  in  Amazon. 
Appellant  was  one  of  the  defendants.  The  defendants  therein,  as 
well  as  the  Board  (which  had  intervened),  moved  to  dismiss  on 
the  ground  that  the  subject  matter  of  the  action  was  within  the 
exclusive  jurisdiction  of  the  Board.  It  would  thus  seem  that  appel- 
lant is  in  the  anomalous  position  of  recognizing  the  Board's  exclu- 
sive primary  jurisdiction  and  the  District  Court's  lack  of  juris- 
diction when  it  is  advantageous  to  do  so  (Sunset),  and  of  failing 
to  recognize  it  when  it  is  not  advantageous  (the  instant  case) . 
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L.  R.  R.  M.  2517  (C.  A.  8  March  31, 1949).  Cf.  Gerry  v. 
Superior  Court,  194  P.  2d  689,  22  L.  R.  R.  M.  2279 
(Cal.  S.  Ct.  June  16,  1948)  ;  In  re  BeSilva,  23  L.  R. 
R.  M.  2085  (Cal.  S.  Ct.,  November  16,  1948)  ;  Alonzo  v. 
Industrial  Container  Corp.,  23  L.  R.  R.  M.  2169 
(N.  Y.  S.  Ct.,  December  22,  1948)  ;  Ind'l  Comm'n.  of 
Vtali  Y.  N.  L.  B.  B.,  172  F.  2d  389  (C.  A.  10). 

It  is  clear,  of  course,  that  if  the  amended  Act  did 
not  empower  the  federal  district  courts  to  determine, 
at  the  suit  of  private  parties,  whether  particular  con- 
duct constitutes  an  unfair  labor  practice,  it  did  not 
empower  them  to  decide  the  subsidiary  question 
whether  particular  persons  or  controversies  are  sub- 
ject to  the  Act.  Under  the  initial  Act,  as  we  have 
shown,  supra,  pp.  15-16,  the  district  courts  w^ere  with- 
out power  to  consider  or  decide  either  of  these  ques- 
tions in  any  circumstances.  The  sole  change  made  by 
the  amended  Act  empowers  the  district  courts  to  de- 
cide these  questions  preliminarily,  but  only  when  re- 
quested to  do  so  by  the  Board,  as  an  aid  to  proceed- 
ings pending  before  the  Board.''  The  failm-e  of 
Congress  to  expand  the  jurisdiction  of  the  district 
courts  beyond  this  is  further  evidence  of  the  purpose 
of  Congress  to  reaffirm  the  exclusive  nature  of  the 
power  conferred  upon  the  Board  to  determine  con- 
troversies concerning  the  coverage  and  meaning  of 
the  Act. 

"Supra,  p.  16.  See  Madden  v.  United  Mine  Workers,  79  F. 
Siipp.  616  (D.  C.  D.  C.) ;  Evans  v.  /.  T.  U.,  76  F.  Supp.  881  (D. 
Ind.). 
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B.  The  Federal  Declaratory  Judgment  Act  does  not  confer  upon  District 
Courts  concurrent  jurisdiction  with  the  Board  to  determine  whether  the 
National  Labor  Relations  Act  is  applicable  to  particular  persons  or 
controversies 

That  the  Declaratory  Judgment  Act  does  not  en- 
large the  jurisdiction  of  federal  district  courts  so  as 
to  confer  upon  them  power  to  determine  the  appli- 
cability of  the  National  Labor  Relations  Act,  is 
demonstrated  by  the  Schauffler  case  (supra,  p.  15). 
There,  as  here,  an  employer  requested  a  District  Court  to 
render  a  declaratory  judgment  as  to  whether  its  em- 
ployment relations  were  governed  by  the  Act.  It  was 
alleged  that  the  Board  intended  to  hold  a  hearing  on 
an  unfair  labor  practice  complaint  which  had  been 
issued  against  the  employer,  that  such  hearing  was 
beyond  the  Board's  authority  because  the  employer's 
operations  did  not  ''affect  commerce,"  and  that,  if  the 
hearing  were  held,  the  employer  would  be  irreparably 
damaged  and  its  constitutional  rights  infringed.  The 
Supreme  Court  held  that,  for  the  same  reason  that 
the  District  Court  was  without  jurisdiction  to  deter- 
mine the  question  presented  in  an  equity  suit  (Myers 
case,  supra),  it  was  likewise  without  jurisdiction  to 
determine  it  in  a  declaratory  judgment  action. 

This  Court,  in  Int'l.  Brotherhood  v.  Int'l.  Union, 
106  F.  2d  871,  reached  the  same  conclusion.  There 
the  Brewery  Workers  Union  had  brought  suit  in  the 
District  Court  against  the  Teamsters  Union,  request- 
ing, inter  alia,  that  the  court,  by  declaratory  judg- 
ment, determine  the  Brewery  Workers  to  be  the  ex- 
clusive bargaining  agent  of  certain  employees.  This 
Court  held  that  the  District  Court  was  without  juris- 
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diction  to  grant  the  relief  requested,  because  the  sub- 
ject matter  of  the  action  was  within  the  exclusive 
primary  jurisdiction  of  the  Board. 

The  rationale  for  the  Scliauffler  and  Int'l  Brother- 
hood holdings  is  the  well-established  principle  that  the 
Declaratory  Judgment  Act  does  not  extend  the  jurisdic- 
tion of  the  federal  district  courts  ''over  an  area  not 
already  covered  or  expressly  forbidden."    JDi  Bene- 
detto V.  Morgenthau,  148  F.  2d  223,  225  (C.  A.  D.  C), 
certiorari  dismissed,  326  U.  S.  686.     See  also,  Bor- 
chard.  Declaratory  Judgments   (1941  ed.),  pp.  247- 
248;  Macaidey  v.   Waterm<in  Steamship  Corp.,  327 
U.  S.  540,  545,  n.  4;  Aetna  Life  Ins.  Co.  v.  Haivorth, 
300  U.  S.  227,  240 ;  Bradley  Liimher  Co.  v.  N.  L.  R.  B., 
84  F.  2d  97,  100    (C.  A.  5),  certiorari  denied,  299 
U.  S.  559;  Doehler  Metal  Furniture  Co.  v.  Warren, 
129  F.  2d  43,  45  (C.  A.  D.  C),  certiorari  denied,  317 
U.  S.  663;  Utah  Fuel  Co.  v.  Nat'l  Bituminous  Coal 
Comm'n.,   101   F.   2d  426,   429-431    (C.   A.   D.   C), 
affirmed  on  other  groimds,  306  U.  S.  56;  Puttmm  v. 
Ickes,  78  F.  2d  223,  226  (C.  A.  D.  C),  certiorari  de- 
nied, 296  U.  S.  612 ;  Carhides  Carbon  Corp.  v.  Industrial 
Chemicals  Co.,  140  F.  2d  47,  50  (C.  A.  4)  ;  Miles  Labora- 
tories V.  F.  T.  C,  140  F.  2d  683,  685  (C.  A.  D.  C), 
certiorari  denied  322  U.  S.  752.     In  other  words,  the 
federal  district  courts  could  grant  a  declaratory  judg- 
ment as  to  the  scope  or  coverage  of  the  National  La- 
bor Relations  Act  only  if,  independent  of  the  Declar- 
atory Judgment  Act,  they  had  concurrent  jurisdiction 
with  the  Board  to  determine  such  questions.    As  we 
have  shown,  however,  the  Board's  primary  jurisdic- 
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tion  to  decide  these  matters  is  exclusive  and  is  subject 
to  review  only  by  the  Court  of  Appeals.  This,  there- 
fore, is  an  area  in  which  the  Declaratory  Judgment 
Act  is  inoperative. 

If  appellant's  contention  that  the  Declaratory  Judg- 
ment Act  confers  jurisdiction  upon  the  district  courts 
independently  of  the  provisions  of  the  National  Labor 
Relations  Act  were  sound,  it  would  mean  that  the  dis- 
trict courts  are  empowered,  concurrently  with  the 
Board,  to  determine  whether  particular  conduct 
amounts  to  an  unfair  labor  practice,  as  well  as  to 
determine  whether  particular  enterprises  are  subject 
to  the  provisions  of  the  statute.  This  contention,  long 
foreclosed  under  the  National  Labor  Relations  Act 
(see  pp.  14-15,  supra),  has  now  been  laid  to  rest  by  the 
unanimous  decisions  of  the  courts  construing  the  Act, 
as  amended.     See,  cases  cited,  pp.  17-20,  supra. 

Point  II 

The  complaint  was  properly  dismissed  because  appellant  failed 
to  exhaust  the  complete  and  adequate  administrative  rem- 
edy given  by  the  governing  statute 

As  we  have  shown  (supra,  pp.  11-12) ,  appellant  could 
have  obtained  the  relief  it  sought  by  filing  unfair  labor 
practice  charges  against  the  Union  with  the  Board. 

Instead  of  following  the  statutory  procedure,  which 
would  have  afforded  it  a  complete  and  adequate  rem- 
edy, appellant  applied  directly  to  a  federal  district 
court  for  relief.  But,  as  the  District  Court  held,  it 
was  barred  from  granting  the  relief  requested  by  ^'the 
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long  settled  rule  of  judicial  administration  that  no  one 
is  entitled  to  judicial  relief  for  a  supposed  or  threat- 
ened injury  until  the  prescribed  administrative  remedy 
has  been  exhausted."  Myers  v.  Bethlehem  Shipbuild- 
ing Corp.,  303  U.  S.  41,  50-51 ;  Macauley  v.  Wate^^man 
Steamship  Corp.,  327  U.  S.  540;  Aircraft  &  Diesel 
Equipment  Corp.  v.  Hirsch,  331  U.  S.  752/* 

The  rule  requiring  exhaustion  of  administrative 
remedies  is  as  applicable  to  suits  for  declaratory  judg- 
ment, as  to  actions  for  other  types  of  relief.  It  is 
well  recognized  that  where  a  statute  provides,  as  does 
the  Act  in  Sections  10  (e)  and  (f),  a  special  and  ex- 
clusive administrative  procedure  whereby  redress  may 
be  secured,  relief  by  way  of  declaratory  judgment  is 
barred  unless  and  until  the  administrative  procedure 
has  been  complied  with.  Borchard,  Declaratory  Judg- 
ments, (1941  ed.),  p.  342;  Miles  Laboratories,  Inc.  v. 
F.  T.  C,  140  F.  2d  683,  685  (C.  A.  D.  C),  certiorari 
denied,  322  U.  S.  752;  Washington  Terminal  Co.  v. 
Bosivell,  124  F.  2d  235,  240,  251  (C.  A.  D.  C),  affirmed, 
319  U.  S.  732;  Elliott  v.  American  Mfg.  Co.,  138  F.  2d 
678,  679  (C.  A.  5)  ;  Joiies  d  Laughlin  Steel  Corp.  v. 
United  Mine  Workers,  159  F.  2d  18  (C.  A.  D.  C), 
certiorari  denied,  331  U.  S.  828. 

1^  See  also,  Fitzgerald  v.  Douds,  167  F.  2d  714,  717  (C.  A.  2) ; 
Florida  v.  Bellman,  149  F.  2d  890,  891  (C.  A.  5)  ;  United  Brick  <& 
Clay  Workers  v.  Junction  City  Clay  Co.,  158  F.  2d  552,  554  (C.  A. 
6)  ;  Thompson  Products  v.  N.  L.  R.  B.,  133  F.  2d  637,  640  (C.  A.  6) . 
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Point  III 

The  complaint  was  properly  dismissed  because  the  controversy 
was  not  subject  to  final  and  definitive  adjudication  by  the 
district  court 

Apart  from  the  exhaustion  of  administrative  reme- 
dies rule,  however,  the  Declaratory  Judgment  Act 
could  not,  in  any  event,  be  deemed  to  vest  jurisdiction 
in  the  federal  district  courts  to  entertain  the  action. 
Clearly,  that  Act  does  not  vest  in  the  district 
courts  jurisdiction  to  decide  a  controversy,  unless  it  is 
one  ''admitting  of  an  immediate  and  definitive  determi- 
nation of  the  legal  rights  of  the  parties."  Aetna  Life 
Ins.  Co.  V.  Haworth,  300  U.  S.  227,  241.  See  also, 
Borchard,  op.  cit.,  pp.  83-86;  Nashville,  G.  d  St.  L. 
By.  V.  Wallace,  288  U.  S.  249,  262.  Here,  a  ruling  by 
the  District  Court  on  the  question  presented  would  be 
purely  ''advisory"  and  in  no  way  "definitive"  of  the 
legal  rights  of  the  parties.  For,  no  matter  how  the 
court  ruled  on  the  question  whether  the  operations 
of  appellant's  members  affected  commerce  within  the 
meaning  of  the  Act,  both  appellant  and  the  Union 
would  be  free  to  seek  redetermination  of  the  matter  by 
the  Board.  The  Union,  notwithstanding  the  court's 
decision,  would  remain  free  to  petition  the  Board 
(pursuant  to  Section  9  (e))  for  a  union  shop  election. 
The  Board,  in  the  course  of  processing  such  petition, 
would  be  free  to  decide  the  matter  of  jurisdiction  res 
Integra.  Similarly,  if,  in  the  course  of  future  negotia- 
tions, one  party  engages  in  conduct  violative  of  the 
Act,  the  other  remains  free  to  file  imf air  labor  practice 
charges  with  the  Board,  and  the  Board,  unaffected  by 
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the  court's  decision,  would  be  free  to  entertain  such 
charges  and  to  impose  sanctions  against  the  offender. 
Cf.  Matter  of  Denver  Bldg.  dt  Construction  Trades 
Council,  82  N.  L.  E.  B.  No.  5,  23  L.  R.  B.  M.  1524, 
March  15,  1949;  Ibid.,  82  N.  L.  R.  B.  No.  137,  23 
L.  R.  R.  M.  1656,  April  13,  1949.  In  short,  irrespec- 
tive of  what  decision  the  District  Court  renders,  it 
would  not  conclusively  determine  the  question  of 
whether  the  labor  relations  of  appellant  and  the  Union 
are  governed  by  the  Act — only  the  Board,  subject  to 
review  by  the  appropriate  Court  of  Appeals,  has 
power  definitely  to  resolve  this  issue. 

CONCLUSION 

For  the  reasons  stated,  it  is  respectfully  submitted 
that  the  judgment  of  the  court  below  be  affirmed. 

David  P.  Findling, 
Associate  General  Counsel, 

A.  NoRMAN"  SOMERS, 

Assistant  General  Counsel, 
Mozart  G.  Ratner, 
Norton  J.  Come, 

Attorneys, 
National  Labor  Relations  Board. 

May  1949. 


APPENDIX 

The    relevant    provisions    of    the    National   Labor 

Relations  Act  (Act  of  July  5,  1935,  c.  372,  49  Stat. 

149,  29  U.  S.  C.  151,  et  seq.)  are  as  follows: 

***** 

PREVENTION   OF   UNFAIR  LABOR  PRACTICES 

Sec.  10.  (a)  The  Board  is  empowered,  as 
hereinafter  provided,  to  prevent  any  person 
from  engaging  in  any  unfair  labor  practice 
(listed  in  Section  8)  affecting  commerce.  This 
power  shall  be  exclusive,  and  shall  not  be 
affected  by  any  other  means  of  adjustment  or 
prevention  that  has  ])een  or  may  be  established 
by  agreement,  code,  law,  or  otherwise. 

***** 

(e)  The  Board  shall  have  power  to  petition 
any  circuit  court  of  appeals  of  the  United 
States  *  *  *  wherein  the  unfair  labor 
practice  in  question  occurred  or  wherein  such 
person  resides  or  transacts  business,  for  the 
enforcement  of  such  order  and  for  appropriate 
temporary  relief  or  restraining  order,  and  shall 
certify  and  file  in  the  court  a  transcript  of  the 
entire  record  in  the  proceeding,  including  the 
pleadings  and  testimony  upon  which  such  order 
was  entered  and  the  findings  and  order  of  the 
Board.  Upon  such  filing,  the  court  shall  cause 
notice  thereof  to  be  served  upon  such  person, 
and  thereupon  shall  have  jurisdiction  of  the 
proceeding  and  of  the  question  determined 
therein,  and  shall  have  power  to  grant  such 
temporary  relief  or  restraining  order  as  it 
deems  just  and  proper,  and  to  make  and  enter 
upon  the  pleadings,  testimony,  and  proceedings 

(27) 
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set  forth  in  such  transcript  a  decree  enforcing, 
modifying,  and  enforcing  as  so  modified,  or 
setting  aside  in  whole  or  in  part  the  order  of 
the  Board.  No  objection  that  has  not  been 
urged  before  the  Board,  its  member,  agent  or 
agency,  shall  be  considered  by  the  court,  imless 
the  failure  or  neglect  to  urge  such  objection 
shall  be  excused  because  of  extraordinary  cir- 
cumstances. The  findings  of  the  Board  as  to 
the  facts,  if  supported  by  evidence,  shall  be 
conclusive.     *     *     * 

(f)  Any  person  aggrieved  by  a  final  order 
of  the  Board  granting  or  denying  in  whole 
or  in  part  the  relief  sought  may  obtain  a  review 
of  such  order  in  any  circuit  court  of  appeals 
of  the  United  States  in  the  circuit  wherein  the 
unfair  labor  practice  in  question  was  alleged 
to  have  been  engaged  in  or  wherein  such  person 
resides  or  transacts  business,  or  in  the  Court 
of  Appeals  of  the  District  of  Columbia,  by 
filing  in  such  court  a  w^ritten  petition  praying 
that  the  order  of  the  Board  be  modified  or  set 
aside.  A  copy  of  such  petition  shall  be  forth- 
with served  upon  the  Board,  and  thereupon 
the  aggrieved  party  shall  file  in  the  court  a 
transcript  of  the  entire  record  in  the  proceed- 
ing, certified  by  the  Board,  including  the  plead- 
ing and  testimony  upon  which  the  order  com- 
plained of  was  entered  and  the  findings  and 
order  of  the  Board.  Upon  such  filing,  the  court 
shall  proceed  in  the  same  manner  as  in  the  case 
of  an  application  by  the  Board  under  sub- 
section (e),  and  shall  have  the  same  exclusive 
jurisdiction  to  grant  to  the  Board  such  tempo- 
rary relief  or  restraining  order  as  it  deems 
just  and  proper,  and  in  like  manner  to  make 
and  enter  a  decree  enforcing,  modifying,  and 
enforcing  as  so  modified,  or  setting  aside  in 
whole  or  in  part  the  order  of  the  Board;  and 
the  findings  of  the  Board  as  to  the  facts,  if 
supported  by  e^^idence,  shall  in  like  manner  be 
conclusive. 
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The  relevant  provisions  of  the  Labor  Management 
Relations  Act,  1947  (Act  of  June  23,  1947,  c.  120, 
61  Stat.  136,  29  U.  S.  C,  Supp.  I,  141,  et  seq.)  are  as 
follows : 


TITLE    I— AMENDMENT    OF   NATIONAL 
LABOR  RELATIONS  ACT 

Sec.  101.  The  National  Labor  Relations  Act 
is  hereby  amended  to  read  as  follows: 

***** 

^'definitions 

**Sec.  2.  When  used  in  this  Act — 

***** 

'*(6)  The  term  'commerce'  means  trade, 
traffic,  commerce,  transportation,  or  communi- 
cation among  the  several  States,  or  between  the 
District  of  Columbia  or  any  Territory  of  the 
United  States  and  any  State  or  other  Territory, 
or  between  any  foreign  country  and  any  State, 
Territory,  or  the  District  of  Columbia,  or 
within  the  District  of  Columbia  or  any  Terri- 
tory, or  between  points  in  the  same  State  but 
through  any  other  State  or  any  Territory  or  the 
District  of  Columbia  or  any  foreign  country. 

"(7)  The  term  'affecting  commerce'  means 
m  commerce,  or  burdening  or  obstructing  com- 
merce or  the  free  flow  of  commerce,  or  having 
led  or  tending  to  lead  to  a  lal)or  dispute  bur- 
dening or  obstructing  commerce  or  the  free  flow 
of  commerce. 

***** 

"unfair  labor  practices 

"Sec.  8.  (a)  It  shall  be  an  unfair  labor  prac- 
tice for  an  employer — 


* 


(3)  by    discrimination    in    regard    to    hire 
or  tenure  of  employment  or  any  term  or  con- 
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dition  of  emi3loyment  to  encourage  or  discour* 
age  membership  iii  any  labor  organization: 
Provided,  That  nothing  in  this  Act,  or  in  any 
other  statute  of  the  United  States,  shall  pre- 
clude an  employer  from  making  an  agreement 
wdth  a  labor  organization  (not  established, 
maintained,  or  assisted  by  any  action  defined 
in  section  8  (a)  of  this  Act  as  an  imfair  labor 
practice)  to  require  as  a  condition  of  employ- 
ment membership  therein  on  or  after  the  thir- 
tieth daj'  following  the  beginning  of  such  em- 
plo}^nent  or  the  effective  date  of  such  agree- 
ment, whichever  is  the  later,  (i)  if  such  labor 
organization  is  the  representative  of  the  em- 
ployees as  provided  in  section  9  (a),  in  the  ap- 
propriate collective-bargaining  unit  covered  by 
such  agTeement  when  made ;  and  (ii)  if,  follow- 
ing the  most  recent  election  held  as  provided 
in  section  9  (e)  the  Board  shall  have  certified 
that  at  least  a  majority  of  the  employees  eligi- 
ble to  vote  in  such  election  have  voted  to 
authorize  such  labor  organization  to  make  such 
an  agreement:  Provided  further,  That  no  em- 
ployer shall  justify  any  discrimination  against 
an  employee  for  nonmembership  in  a  labor 
organization  (A)  if  he  has  reasonable  grounds 
for  belieA^ng  that  such  membership  was  not 
available  to  the  employee  on  the  same  terms 
and  conditions  generally  applicable  to  other 
members,  or  (B)  if  he  has  reasonable  grounds 
for  believing  that  membership  was  denied  or 
terminated  for  reasons  other  than  the  failure 
of  the  employee  to  tender  the  ])eriodic  dues 
and  the  initiation  fees  uniformly  required  as  a 
condition  of  acquiring  or  retaining  member- 
ship; 

***** 

''(b)  It  shall  be  an  unfair  labor  practice  for 
a  labor  organization  or  its  agents — 
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''(2)  to  cause  or  attempt  to  cause  an  em- 
ployer to  discriminate  against  an  employee  in 
violation  of  subsection  (a)  (3)  or  to  discrimi- 
nate against  an  employee  with  respect  to 
whom  membership  in  such  organization  has 
been  denied  or  terminated  on  some  ground 
other  than  his  failure  to  tender  the  periodic 
dues  and  the  initiation  fees  uniformly  required 
as  a  condition  of  acquiring  or  retaining  mem- 
bership ; 

''(3)  to  refuse  to  bargain  collectively  with 
an  employer,  provided  it  is  the  representative 
of  his  employees  subject  to  provisions  of  section 
9  (a); 

*  *  *  *  * 

''(d)  For  the  purposes  of  this  section,  to 
bargain  collectively  is  the  performance  of  the 
mutual  obligation  of  the  employer  and  the  rep- 
resentative of  the  employees  to  meet  at  reason- 
able times  and  confer  in  good  faith  with  respect 
to  wages,  hours,  and  other  terms  and  conditions 
of  employment,  or  the  negotiation  of  an  agree- 
ment, or  any  question  arising  thereunder,  and 
the  execution  of  a  written  contract  incor])orat- 
ing  any  agreement  reached  if  requested  by 
either  party,  but  such  obligation  does  not  com- 
pel either  party  to  agree  to  a  proposal  or  re- 
quire the  making  of  a  concession:  Provided, 
That  where  there  is  in  effect  a  collective-bar- 
gaining contract  covering  employees  in  an  in- 
dustry affecting  commerce,  the  duty  to  bargain 
collectively  shall  also  mean  that  no  party  to 
such  contract  shall  terminate  or  modify  such 
contract,  unless  the  party  desiring  such  termi- 
nation or  modification — 

''(1)  serves  a  written  notice  upon  the  other 
party  to  the  contract  of  the  proposed  termina- 
tion or  modification  sixty  days  prior  to  the  ex- 
piration date  thereof,  or  in  the  event  such  con- 
tract contains  no  expiration  date,  sixty  days 
prior  to  the  time  it  is  proposed  to  make  such 
termination  or  modification; 
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"  (2)  offers  to  meet  and  confer  with  the  other 
party  for  the  purpose  of  negotiating  a  new- 
contract  or  a  contract  containing  the  proposed 
modifications ; 

'^(3)  notifies  the  Federal  Mediation  and 
Conciliation  Service  within  thirty  days  after 
such  notice  of  the  existence  of  a  dispute,  and 
simultaneously  therewith  notifies  any  State  or 
Territorial  agency  established  to  mediate  and 
conciliate  disputes  within  the  State  or  Terri- 
tory where  the  dispute  occurred,  provided  no 
agreement  has  been  reached  by  that  time;  and 

"(4)  continues  in  full  force  and  effect,  with- 
out resorting  to  strike  or  lock-out,  all  the  terms 
and  conditions  of  the  existing  contract  for  a 
period  of  sixty  days  after  such  notice  is  given 
or  until  the  expiration  date  of  such  contract, 
whichever  occurs  later:     *     *     * 


^^REPRESENTATIVES   AND  ELECTION'S 

'*Sec.  9.  (a)  Representatives  designated  or 
selected  for  the  purposes  of  collective  bargain- 
ing by  the  majority  of  the  employees  in  a  unit 
appropriate  for  such  purposes,  shall  be  the 
exclusive  representatives  of  all  the  employees 
in  such  unit  for  the  purposes  of  collective 
bargaining  in  respect  to  rates  of  pay,  wages, 
hours  of  employment,  or  other  conditions  of 
employment .     *     *     * 

***** 

''(e)  (1)  Upon  the  filing  with  the  Board  by 
a  labor  organization,  which  is  the  representative 
of  employees  as  provided  in  section  9  (a),  of  a 
petition  alleging  that  30  per  centum  or  more  of 
the  employees  within  a  unit  claimed  to  be  appro- 
priate for  such  purposes  desire  to  authorize 
such  labor  organization  to  make  an  agreement 
with  the  employer  of  such  employees  requiring 
membership  in  such  labor  organization  as  a  con- 
dition of  employment  in  such  unit,  upon  an 
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appropriate  showing  thereof  the  Board  shall,  if 
no  question  of  representation  exists,  take  a 
secret  ballot  of  such  employees,  and  shall  certify 
the  results  thereof  to  such  labor  organization 
and  to  the  employer. 

''(2)  Upon  the  filing  with  the  Board,  by  30 
per  centum  or  more  of  the  employees  in  a  bar- 
gaining unit  covered  by  an  agreement  between 
their  employer  and  a  labor  organization  made 
pursuant  to  section  8  (a)  (3)  (ii),  of  a  petition 
alleging  they  desire  that  such  authority  be 
rescinded,  the  Board  shall  take  a  secret  ballot 
of  the  employees  in  such  unit,  and  shall  certify 
the  results  thereof  to  such  labor  organization 
and  to  the  employer. 

'*  (3)  No  election  shall  be  conducted  pursuant 
to  this  subsection  in  any  bargaining  unit  or  any 
subdivision  within  which,  in  the  preceding 
twelve-month  period,  a  valid  election  shall  have 
been  held. 


''prevention  of  unfair  labor  practices 

"Sec.  10.  (a)  The  Board  is  empowered,  as 
hereinafter  provided,  to  prevent  any  person 
from  engaging  in  any  unfair  labor  practice 
(listed  in  section  8)  affecting  commerce.  This 
power  shall  not  be  affected  by  any  other  means 
of  adjustment  or  prevention  that  has  been  or 
may  be  established  by  agreement,  law,  or  other- 
wise :  Provided,  That  the  Board  is  empowered 
by  agreement  with  any  agency  of  any  State  or 
Territory  to  cede  to  such  agency  jurisdiction 
over  any  cases  in  any  industry  (other  than  min- 
ing, manufacturing,  communications,  and  trans- 
portation except  where  predominantly  local  in 
character)  even  though  such  cases  may  involve 
labor  disputes  affecting  commerce,  unless  the 
provision  of  the  State  or  Territorial  statute  ap- 
plicable to  the  determining  of  such  cases  by  such 
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agency  is  inconsistent  with  the  corresponding 
provision  of  this  Act  or  has  received  a  construc- 
tion inconsistent  therewith. 

***** 

''(e)  The  Board  shall  have  power  to  petition 
any  circuit  court  of  appeals  of  the  United  States 
(including  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia),  or  if  all  the  cir- 
cuit courts  of  appeals  to  which  application  may 
be  made  are  in  vacation,  any  district  court  of 
the  United  States  (including  the  District  Court 
of  the  United  States  for  the  District  of  Colum- 
bia), within  any  circuit  or  district,  respectively, 
wherein  the  unfair  labor  practice  in  question  oc- 
curred or  wherein  such  person  resides  or  trans- 
acts business,  for  the  enforcement  of  such  order 
and  for  appropriate  temporary  relief  or  re- 
straining order,  and  shall  certify  and  file  in  the 
court  a  transcript  of  the  entire  record  in  the 
proceedings,  including  the  pleadings  and  testi- 
mony upon  which  such  order  was  entered  and 
the  findings  and  order  of  the  Board.  Upon 
such  filing,  the  court  shall  cause  notice  thereof 
to  be  served  upon  such  person,  and  thereupon 
shall  have  jurisdiction  of  the  proceeding  and 
of  the  question  determined  therein,  and  shall 
have  power  to  grant  such  temporaiy  relief  or 
restraining  order  as  it  deems  just  and  proper, 
and  to  make  and  enter  upon  the  pleadings,  testi- 
mony, and  proceedings  set  forth  in  such  tran- 
script a  decree  enforcing,  modifying,  and 
enforcing  as  so  modified,  or  setting  aside  in 
whole  or  in  part  the  order  of  the  Board.    *    *    * 

"(f)  Any  person  aggrieved  by  a  final  order 
of  the  Board  granting  or  denying  in  whole  or  in 
part  the  relief  sought  may  obtain  a  review  of 
such  order  in  any  circuit  court  of  appeals  of  the 
United  States  in  the  circuit  wherein  the  unfair 
labor  practice  in  question  was  alleged  to  have 
been  engaged  in  or  wherein  such  person  resides 
or  transacts  business,  or  in  the  United  States 
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Court  of  Appeals  for  the  District  of  Columbia, 
by  filing  in  such  court  a  written  petition  praying 
that  the  order  of  the  Board  be  modified  or  set 
aside.  A  copy  of  such  petition  shall  be  forth- 
with served  upon  the  Board,  and  thereupon  the 
aggrieved  party  shall  file  in  the  court  a  tran- 
script of  the  entire  record  in  the  proceeding, 
certified  by  the  Board,  including  the  pleading 
and  testimony  upon  which  the  order  complained 
of  was  entered,  and  the  findings  and  order  of 
the  Board.  Upon  such  filing,  the  court  shall 
proceed  in  the  same  manner  as  in  the  case  of  an 
application  by  the  Board  under  subsection  (e), 
and  shall  have  the  same  exclusive  jurisdiction 
to  grant  to  the  Board  such  temporary  relief  or 
restraining  order  as  it  deems  just  and  proper, 
and  in  like  manner  to  make  and  enter  a  decree 
enforcing,  modifying,  and  enforcing  as  so  modi- 
fied, or  setting  aside  in  whole  or  in  part  the 
order  of  the  Board;  the  findings  of  the  Board 
with  respect  to  questions  of  fact  if  supported  by 
substantial  evidence  on  the  record  considered  as 
a  whole  shall  in  like  manner  be  conclusive. 
*  *  *  *  * 

**(j)  The  Board  shall  have  power,  upon  issu- 
ance of  a  complaint  as  provided  in  subsection 
(b)  charging  that  any  person  has  engaged  in 
or  is  engaging  in  an  unfair  labor  practice,  to 
petition  any  district  court  of  the  United  States 
(including  the  District  Court  of  the  United 
States  for  the  District  of  Columbia),  within  any 
district  wherein  the  unfair  labor  practice  in 
question  is  alleged  to  have  occurred  or  wherein 
such  person  resides  or  transacts  business,  for 
appropriate  temporary  relief  or  restraining  or- 
der. Upon  the  filing  of  any  such  petition  the 
court  shall  cause  notice  thereof  to  be  served 
upon  such  person,  and  thereupon  shall  have 
jurisdiction  to  grant  to  the  Board  such  tem- 
porary relief  or  restraining  order  as  it  deems 
just  and  proper. 
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*'  (1)  Whenever  it  is  charged  that  any  person 
has  engaged  in  an  unfair  labor  practice  within 
the  meaning  of  paragraph  (4)  (A),  (B),  or 
(C)  of  section  8  (b),  the  preliminary  investi- 
gation of  such  charge  shall  be  made  forthwith 
and  given  priority  over  all  other  cases  except 
cases  of  like  character  in  the  office  where  it  is 
filed  or  to  which  it  is  referred.  If,  after  such 
investigation,  the  officer  or  regional  attorney  to 
whom  the  matter  may  be  referred  has  reason- 
able cause  to  believe 

*  *  *  »  * 

TITLE  II— CONCILIATION  OF  LABOR 
DISPUTES  IN  INDUSTRIES  AFFECT- 
ING COMMERCE;  NATIONAL  EMER- 
GENCIES 

Sec.  208.  (a)  Upon  receiving  a  report  from  a 
board  of  inquiry  the  President  may  direct  the 
Attorney  General  to  petition  any  district  court 
of  the  United  States  having  jurisdiction  of  the 
parties  to  enjoin  such  strike  or  lock-out  or  the 
continuing  thereof,  and  if  the  court  finds  that 
such  threatened  or  actual  strike  or  lock-out — 

(i)  affects  an  entire  industry  or  a  substantial 
part  thereof  engaged  in  trade,  commerce,  trans- 
portation, transmission,  or  communication 
among  the  several  States  or  with  foreign  na- 
tions, or  engaged  in  the  production  of  goods  for 
commerce;  and 

(ii)  if  permitted  to  occur  or  to  continue,  will 
imperil  the  national  health  or  safety,  it  shall 
have  jurisdiction  to  enjoin  any  such  strike  or 
lock-out,  or  the  continuing  thereof,  and  to  make 
such  other  orders  as  may  be  appropriate. 
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TITLE  III 

SUITS  BY  AND  AGAINST  LABOR  ORGANIZATIONS 

Sec.  301.  (a)  Suits  for  violation  of  contracts 
between  an  employer  and  a  labor  organization 
representing  employees  in  an  industry  affecting 
commerce  as  defined  in  this  Act,  or  between  any 
such  labor  organizations,  may  be  brought  in  any 
district  court  of  the  United  States  having  juris- 
diction of  the  parties,  without  respect  to  the 
amount  in  controversy  or  without  regard  to  the 
citizenship  of  the  parties. 


RESTRICTIONS  ON  PAYMENTS  TO  EMPLOYEE 
REPRESENTATIVES 

Sec.  302.  (a)  It  shall  be  unlawful  for  any 
employer  to  pay  or  deliver,  or  to  agree  to  pay 
or  deliver,  any  money  or  other  thing  of  value  to 
any  representative  of  any  of  his  employees  who 
are  employed  in  an  industry  affecting  commerce. 

(b)  It  shall  be  unlawful  for  any  represent- 
ative of  any  employees  who  are  employed  in  an 
industry  affecting  commerce  to  receive  or  ac- 
cept, or  to  agree  to  receive  or  accept,  from  the 
employer  of  such  employees  any  money  or  other 
thing  of  value. 

*  *  *  *  ^ 

(e)  The  district  courts  of  the  United  States 
and  the  United  States  courts  of  the  Territories 
and  possessions  shall  have  jurisdiction,  for 
cause  shown,  and  subject  to  the  provisions  of 
section  17  (relating  to  notice  to  opposite  party) 
of  the  Act  entitled  ''An  Act  to  supplement  ex- 
isting laws  against  unlawful  restraints  and  mo- 
nopolies, and  for  other  purposes,"  approved 
October  15,  1914,  as  amended  (U.  S.  C,  title  28, 
sec.  381),  to  restrain  violations  of  this  section, 
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without  regard  to  the  provisions  of  sections  6 
and  20  of  such  Act  of  October  15,  1914,  as 
amended  (U.  S.  C,  title  15,  sec.  17,  and  title  29, 
sec.  52),  and  the  provisions  of  the  Act  entitled 
''An  Act  to  amend  the  Judicial  Code  and  to 
define  and  limit  the  jurisdiction  of  courts  sitting 
in  equity,  and  for  other  purposes, '^  approved 
March  23, 1932  (U.  S.  C,  title  29,  sees.  101-115). 


BOYCOTTS    AND    OTHER    UNLAAVFUL    COMBINATIONS 

Sec.  303.  (a)  It  shall  be  unlawful,  for  the 
purposes  of  this  section  only,  in  any  industry 
or  activity  affecting  commerce,  for  any  labor 
organization  to  engage  in,  or  to  induce  or  en-  -^ 
courage  the  employees  of  any  employer  to  * 
engage  in,  a  strike  or  a  concerted  refusal  in  the 
course  of  their  emplo}Tiient  to  use,  manufac- 
ture, process,  transport,  or  otherwise  handle  or 
work  on  any  goods,  articles,  materials,  or  com- 
modities or  to  perform  any  services,  where  an 
object  thereof  is — 

(1)  forcing  or  requiring  any  employer  or 
self-employed  person  to  join  any  labor  or  em- 
ployer organization  or  any  employer  or  other 
person  to  cease  using,  selling,  handling,  trans- 
porting, or  otherwise  dealing  in  the  products 
of  any  other  producer,  processor,  or  manufac- 
turer, or  to  cease  doing  business  with  any  other  , 
person ; 

(2)  forcing  or  requiring  any  other  employer 
to  recognize  or  bargain  with  a  labor  organiza- 
tion as  the  representative  of  his  employees 
unless  such  labor  organization  has  been  certi- 
fied as  the  representative  of  such  employees 
under  the  provisions  of  section  9  of  the  Na- 
tional Labor  Relations  Act; 

(3)  forcing  or  requiring  any  employer  to 
recognize  or  bargain  with  a  particular  labor 
organization  as  the  representative  of  his  em- 
ployees if  another  labor  organization  has  been 
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certified  as  the  representative  of  such  employees 
under  the  provisions  of  section  9  of  the  Na- 
tional Labor  Relations  Act; 

(4)  forcing  or  requiring  any  employer  to 
assign  particular  work  to  employees  in  a  par- 
ticular labor  organization  or  in  a  particular 
trade,  craft,  or  class  rather  than  to  employees 
in  another  labor  organization  or  in  another 
trade,  craft,  or  class  unless  such  employer  is 
failing  to  conform  to  an  order  or  certification 
of  the  National  Labor  Relations  Board  deter- 
mining the  bargaining  representative  for  em- 
ployees performing  such  work.  Nothing  con- 
tained in  this  subsection  shall  be  construed  to 
make  unlawful  a  refusal  by  any  person  to  enter 
upon  the  premises  of  any  employer  (other  than 
his  own  employer),  if  the  employees  of  such 
employer  are  engaged  in  a  strike  ratified  or 
approved  by  a  representative  of  such  employees 
whom  such  employer  is  required  to  recognize 
under  the  National  Labor  Relations  Act. 

(b)  Whoever  shall  be  injured  in  his  business 
or  property  by  reason  or  any  violation  of  sub- 
section (a)  may  sue  therefor  in  any  district 
court  of  the  United  States  subject  to  the  limi- 
tations and  provisions  of  section  301  hereof 
without  respect  to  the  amount  in  controversy, 
or  in  any  other  court  having  jurisdiction  of  the 
parties,  and  shall  recover  the  damages  by  him 
sustained  and  the  cost  of  the  suit. 
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No.  12150 

.  IN  THE 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


California  Assoc iatiox  of  E-vrPLOYEES,  a 
California  Corporation  doing  business 
under  the  firm  and  style  of  Rexo  Em- 
ployers Council, 

Appellant. 
vs. 

BriLDixG  AND  Construction  Trades! 
CouNCiL  OF  Reno,  Nevada,  and  Vicin- 
ity, ef  al.,  and  National  Labor  Rela- 
tions Board, 

Appellees. 

On  Appeai  from  tlie  United  States  District  Court  for 
the  District  of  Nevada 

REPLY  BRIEF  TO  THE  BRIEF  OF  THE 

NATIONAL  LABOR  RELATIONS  BOARD 

and  BRIEF  OF  OTHER  APPELLEES 


T. 
REPLY  TO  BOARD'S  REPLY 

As  stated  in  the  Hoai-d's  Briel*,  pa,t>e  S,  llio  point  here 
involved  is  correctly  staled,  "In  short,  the  Association 
stated  that  it  was  not  asking  tiie  court  to  detcj-mine  whether 
certain  past  or  tlirentened  conduct  by  the  Union  constituted 
unfair  labor  jtractices  undei-  tlie   Act,  or  to   remedy  such 


practices ;  it  was  merely  asking  the  court  to  render  a  declar- 
atory judgment  as  to  ^vliether  any  collective  bargaining 
contract  between  tlie  Association  and  tlio  Vnion  was  gov- 
erned by  the  Act.  (R.  173-175)." 

Appellants  contend  tliat  there  was  a  justiciable  contro- 
versy in  the  instant  case,  to-wit :  a  disagreement  as  to 
whether  the  industry  involved  was  engaged  in  interstate 
commerce  or  atfected  the  same  in  such  a  manner  as  to  place 
the  negotiations  between  the  parties  whose  interests  were 
adverse  (E.  p.  7).  Under  Federal  Act  there  was  a  tangible 
legal  interest  in  the  controversy  l)y  the  party  asserting:  it — 
for  if  the  appellant  entered  into  a  contract  providing  for  a 
closed  shop  or  other  union  security  provision  and  it  were 
later  determined  tliat  the  industry  represented  came  under 
tlie  provisions  of  the  Labor  ^ifanagement  Act  of  1047,  each 
of  the  firms  represented  by  A])pcllant  might,  under  the 
terms  of  that  Act,  be  subjected  to  penalties  under  the  pro- 
visions thereof.  The  issue  presented  was  and  is  ripe  for 
adjudication.  The  parties  were  stalemated  and  the  exist- 
ing contract  would,  by  its  terms,  expire  at  midnight,  }.lay 
21,  1948. 

The  comphiinl  filed  l)y  the  Association  in  the  District 
Court  alleged  a  cause  of  action  for  dechiratory  judgTneut. 
If  the  complaint  had  ended  by  so  doin.g — tliis  question  would 
liave  l)een  apparent,  the  real  issue  is,  if  the  complaint  states 
a  r-ause  of  action  for  declaratory  relief,  which  Appellants 
state  that  it  does,  lias  the  District  Court  jurisdiction  to 
grant  such  relief  ? 

The  complaint  as  originally  filed,  by  necessity,  contained 


many  alleg'ations  in  addition  to  stating  a  cause  of  action  t'oi- 
declaratory  relief,  in  order  to  disclose  grounds  sufficient 
for  the  Court  to  issue  tlie  temporary  restraining  order.  The 
Court  issued  such  order  under  the  authority  contained  in 
United  States  v.  United  IMine  Workers,  330  U.  S.  258,  91 
L.  Ed.  884,  67  S.  Ct.  677.  No  point  is  made  on  this  appeal 
of  the  District  Court's  right  to  issue  such  order. 

The  Board's  Brief,  page  10,  assumed  that  because  the 
complaint  stated  the  reasons  for  the  reaching  of  an  impasse 
in  negotiations,  being  that  the  Association  took  the  position 
that  any  contract  to  l)e  entered  into  would  be  compelled  to 
comply  witli  the  provision  of  the  Labor  Management  Act 
of  1947,  and  the  Union  in  taking  the  position  that  any  such 
contract  VN'oiiId  not  be  so  governed,  and  the  position  of  the 
Union  being  that  a  closed  shop  provision  was  required  if 
they  were  to  enter  into  such  contract,  the  action  was  one 
to  i-emedy  an  unfair  labor  practice  before  the  Court  rather 
than  the  National  Labor  Relations  Board.  While  the  com- 
plaint might  incidonlally  state  such  an  unfair  labor  practice, 
it  does  not  deprive  the  District  Court  of  jurisdiction  to 
render  declaratory  relief  l)y  deciding  coverage  under  the 
facts  stated  therein. 

The  fjoard's  argument  furthei-  assumes: 

1.  Tlial  because  a  declaratory  judgment  of  District  Court 
niiglil  possibly  prevent  an  unfair  labor  practice  in  the  fu- 
ture, therefoi-e  Section  10(a)  of  the  Laboi-  Management 
Relations  Act  of  1947  gives  the  Board  the  exclusive  riglit 
to  decide  the  "sulisidiary  ([uestion,"  is  the  Act  applical)le 
t')  tlu'se  particul.'ir  iiersous  njul  coutrox-ersies ;  and 


2.  That  because  the  Unions  and  the  Association  in  good 
faith  held  differences  of  opinion  in  whether  their  contracts 
were  under  the  provision  of  that  Act  or  not,  constituted  an 
unfair  labor  practice,  as  it  was  a  failure  to  bargain  in  good 
faith,  and  therefore  should  be  a  matter  exclusively  within 
the  jurisdiction  of  the  Board. 

It  is  conceded  that  the  case  of  Amazon  Cotton  Mill  Co.  v. 
Textile  Workers  Union,  167  Fed.  2d  183,  held  under  the 
facts  of  that  case  that  the  Board  had  exclusive  right  to 
invoke  remedy  of  injunction  to  prevent  an  unfair  lal)or 
practice,  and  that  the  Court  did  not.  The  facts  of  that  case 
were  different  than  the  ones  in  tlie  case  at  1)ar  where  we  are 
merely  seeking  a  declaratory  judgment  to  the  etfect  that 
Association  is  or  is  not  within  the  commerce  sections  of 
the  Labor  Management  Relations  Act  of  1947.  Since  the 
Amazon  decision,  the  United  States  Supreme  (^urt  in  Al- 
goma  Plywood  and  Veneer  Company  v.  Wisconsin  Employ- 
ment Relations  Board,  decided  7  March,  1949, U.  S. , 

98  L.  Ed.  Advance  Sheet  10541,  had  occasion  to  reject  in 
principle  the  contention  of  the  Board  that  it  alone  has  exclu- 
sive-jurisdiction to  i)revent  unfair  la])or  practices  and  tliat 
declaratory  relief  availal^le  to  Association  in  this  case  has 
been  withdrawn  fi-om  tlie  District  Court.  Appellants  con- 
tend that  the  argument  contained  in  Point  I  of  tlie  Board's 
Brief,  pages  13  to  23,  as  to  intent  of  (^ongress  is  totally 
rejected  ]iy  the  Supr(>me  CVmrl. 

Tlie  facts  in  the  above  case  were  briefly  these: 

Under  pressure  from  the  Department  of  Labor  and  the 
^.Vi]v  Laboi-  l)oar(l.  an  em]^loyer  agreed  to  a  maintenance-of- 


membership  clause  in  its  collective  bargaining  agreement 
vnth.  a  union,  which  previously,  after  an  election  held  by 
the  National  Labor  Relations  Board,  was  certified  by  the 
Board  as  bargaining  representative  for  all  production  em- 
ployees. The  clause  was  carried  over  from  year  to  year, 
even  after  the  dissolution  of  the  War  Labor  Board.  Pur- 
suant to  that  clause  the  employer  discharged  an  employee 
Adio  refused  to  pay  union  dues. 

Under  a  State  statute  making  it  an  unfair  labor  practice 
for  an  employer  to  enter  into  an  all-union  agreement  with 
the  representatives  of  his  employees  unless  such  agreement 
has  been  approved  by  a  specified  majority  of  tlie  employees, 
the  State  Employment  Relations  Board  ordered  the  em- 
ployer to  cease  and  desist  from  giving  etfect  to  the  main- 
tenance-of-membership clause,  to  offer  the  employee  rein- 
statement, and  to  make  him  whole  for  any  loss  of  pay.  This 
order  was  sustained  by  the  highest  court  of  the  State,  o.v 
against  the  ol/jertions  of  the  employer  and  the  union  that 
the  i'urisdietion  of  the  State  Board  )vas  ousted  hy  the  exetv- 
sire  authority  of  the  National  Labor  Relations  Board,  and 
that  tlie  State  statute  n-as  repugnant  to  the  National  Labor 
R  ft  at  ions  Jet. 

A  majority  of  the  Supremo  (V)iii1  of  the  United  States, 
in  an  opinion  liy  Frankfurter,  J.,  held  that  the  effect  given 
the  Slate  statute  l)y  tlie  judgment  of  the  State  Supreme 
('(.".irl  did  no<  conflict  willi  rlic  cnncted  policies  of  (Vmgress. 
The  opinion  reviews  the  legislative  history  of  the  Tnft- 
Il.'ii-tley  Act,  and  on  pa,<;e  54r),  L.  Ed.  lias  this  to  say: 

"In  seeking  to  sliow  that  llie  Wisconsin  boai-d  has 
no  powei-  to  make  the  contested  ordei-s  petitioner  ])oints 
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first  to  Sec.  10(a)  of  the  National  Labor  Relations  Act, 
which  is  set  forth  in  the  margin.  It  argues  that  the 
grant  to  the  National  Labor  Relations  Board  of  ''ex- 
clusive" power  to  prevent  "any  unfair  labor  practice" 
thereby  displaced  State  power  to  deal  with  such  prac- 
tices, provided  of  course  that  the  practice  was  one 
alfecting  commerce.  But  this  argument  demands  to 
equally  untenable  assumptions.  One  requires  disregard 
of  the  parenthetical  phase  "  (listed  in  Section  8)  " ;  the 
other  depends  upon  attaching  to  the  section  as  it  stands 
the  clause  "and  no  other  agency  shall  have  power  to 
prevent  unfair  labor  practices  not  listed  in  Section 
8."  .  .  . 

"...  Here  Wisconsin  has  attached  conditions  to 
their  enforcement  and  has  called  the  voluntary  observ- 
ance of  such  a  contract  when  those  conditions  have  not 
been  met  an  "unfair  labor  practice."  Had  the  sponsors 
of  the  National  Labor  Relations  Act  meant  to  deny 
effect  to  State  policies  inconsistent  with  the  un- 
restricted enforcement  of  union-shop  contracts,  surely 
they  would  have  made  their  purpose  manifest.  So  far 
as  appears  from  the  Committee  Reports,  however,  Sec. 
10(a)  was  designed,  as  its  language  declares,  merely 
to  preclude  conflict  in  the  administration  of  remedies 
for  the  practices  proscribed  by  Sec.  8.  The  House  Re- 
port, after  summarizing  the  provisions  of  the  section, 
adds,  "The  Board  is  thus  made  the  paramount  agency 
for  dealing  with  the  unfair  labor  practices  described 
in  the  bill."  H.  R.  Rep.  No.  9^9,  74th.  Cong.  1st  Sess. 
121.  See  also  the  identical  language  of  H.  R.  Rep.  No. 
972,  74t]i  Cong.  1st  Sess.  wl  and  H.  R.  Rep.  No.  1147, 
74th  (V)ng.  1st  Sess.  23.  And   ..." 

".  .  .  The  contention  that  Sec.  10(a)  of  tlie  Wagner 
Act  swept  aside  State  law  i-es]iecting  the  union  shop 
must  therefore  be  rejected   .    .    ." 

The  Couj-t  continued,  page  r)4S,  as  follows: 

"Section  10(a)  of  the  Taft-Hartlev  Act.  29  USCA, 
Sec.  l()0(a),  9  FCA,  Title  29,  Sec.  ir)6(a),  which  is  set 


forth  in  margin,  contains  important  changes,  but  none 
requiring  modification  of  the  conclusions  we  have 
reached  as  to  the  corresponding  section  of  the  National 
Labor  Relations  Act.  One  phrase,  however,  reinforces 
those  conclusions;  that  is  the  phrase  "inconsistent  with 
the  corresponding  provision  of  this  Act." 

"These  words  must  mean  that  cession  of  jurisdiction 
is  to  take  place  only  where  State  and  Federal  laws  have 
parallel  provisions.  Where  the  State  and  Federal  laws 
do  not  overlap,  no  cession  is  necessary  because  the 
State's  jurisdiction  is  unimpaired.  This  reading  is  con- 
firmed by  the  purpose  of  the  provision  in  which  the 
phrase  is  contained:  to  meet  situations  made  possible 
bv  Bethlehem  Steel  Corp.  v.  New  York  State  Labor 
Relations  Bd.,  330  IT.  S.  767,  91  L.  ed.  1234,  67  S.  Ct. 
1026,  where  no  State  agency  would  be  free  to  take 
jurisdiction  of  case  over  which  the  National  Board  had 
declined  jurisdiction." 

It  is  true  that  the  Supreme  Court  in  the  above  case  was 
discussing  the  relati\e  jurisdictions  of  State  and  Federal 
'     jurisdictions  in  relation  to  the  Taft-Hartley  Act.  Yet  in 
principle  wo  feel  the  case  is  important,  because  of  the  fact 
that  the  Board,  here  in  its  Brief,  assumes  that  because  it 
I     must  of  necessity  determine  coverage  of  the  Act  upon  com- 
I     plaints  of  unfair  labor  practices  being  submitted  to  it,  it 
I     thereby  can  relegate  to  itself  the  sole  exclusive  jurisdiction 
!     under  the  Declaratory  Judgment  Act  of  Congress,  to  deter- 
mine coverage  when  the  same  is  an  issue  before  a  Federal 
District  Court  in  a  proper  controversy  l)rought  before  the 
District  Court,  under  28  V^<CA,  Sec.  400,  now  28  rS(VV 
2201  and  Sec.  2202.  A  reading  of  Sec.  400  and  Sec.  2201 
and  Sec.  2202  does  not  limit  tloclnratory  judu-menl  in  cases 
wliere  there  is  a  proper  controversy  concerning  the  applica- 
tion of  tlie  Taft-Hartlev  Act  or  anv  other  Federal  law.  The 
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matter  presented  to  the  District  (.'ourt  simply  involved  a 
dispute  as  to  whether  or  not  under  the  facts  alleged  in  the 
complaint,  the  activities  of  the  Association  and  Union  in 
tlie  particular  industry  involves  or  "affects  commerce" 
within  the  terms  of  Sec.  2(6)  and  (7)  Labor  Management 
Relations  Act,  1947.  That  is  as  far  as  the  Appellants  desired 
the  District  Court  to  go  in  its  declaration  of  rights  under 
the  complaint.  The  question  is  now  asked:  Where  in  the 
Taft-Hartley  Act  is  any  language  used  which  indicates  an 
intent  of  Congress  to  limit  the  Federal  District  Courts  in 
affording  declaratory  relief,  and  making  such  relief  avail- 
able exclusively  within  the  Board? 

Since  the  action  here  did  not  involve  an  unfair  labor  prac- 
tice insofar  as  the  declaratory  relief  sought  was  concerned, 
we  feel  tliat  tlie  recent  decision  Algoma   P.  &  V.  Co.  v. 

Wisconsin  Emp.  Kel.  Bd.. V.  S ,  93  L.  Ed.  Adv.  10, 

0-11,  in  principle  answers  Point  I,  A  and  B  of  Board's  Brief, 
pages  13  to  23. 

The  statement  found  in  Board's  Brief,  p^ige  20, 

".  .  .  The  sole  change  made  by  the  amended  Act 
um[)0v,-ers  the  District  Courts  to  decide  these  questions 
preliminarily  but  only  when  requested  to  do  so  by  the 
Board,  as  an  aid  to  proceedings  pending  before  the 
Board.  Tlic  failure  of  Congress  to  expand  the  jurisdic- 
tion of  the  District  Courts  beyond  this  is  further  evi- 
dence of  the  purpose  of  Congress  to  reaffirm  the  exclu- 
sive nature  of  the  power  conferred  upon  the  Board  to 
determine  controversies  concerning  the  coverage  and 
meaning  of  tlie  .U-t." 

Cnder  the  al)0ve  case  of  the  Ignited  States  Supreme  (?ourt 
ihis  contention  will  not  lie  ti'ue.  If  it  were  true  under  tlie 
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authorities  cited  by  Counsel  for  the  Board,  it  still  would 
be  applicable  only  to  certain  controversies  involving  unfair 
labor  practices  and  not  question  of  coverage. 

The  Amazon  case  cited  in  the  Board's  Brief  and  the  case 
of  Gerry  v.  Superior  Court,  194  Pac.  2d  689,  have  no  appli- 
cation on  this  appeal  where  the  District  Court  was  called 
upon  under  the  Declaratory  Judgment  Act  to  determine  a 
controversy  concerning  coverage  under  the  Act.  It  is  con- 
ceded in  the  Board's  Brief  that  we  are  now  only  asking  for 
a  Declaratory  Judgment,  page  8.  Xo  unfair  labor  practice 
is  here  sought  to  be  determined  or  enjoined. 

Counsel  for  Appellee  have  been  unable  to  produce  one 
authority  holding  to  the  effect  that  28  USCA,  Sec.  400, 
now  2201,  lias  been  in  anywise  restricted  by  any  provision 
of  the  Taft-Hartley  Act. 

In  reply  to  Point  II  of  the  Board's  Brief,  pages  23  and 
24,  that  the  complaint  was  properly  dismissed  because  ap- 
l)ellant  failed  to  exhaust  a  complete  and  adequate  adminis- 
trative remedy,  it  is  pointed  out  that  this  position  totallv 
ignores  the  provisions  of  the  Declaratory  Judgment  Act, 
28  USCA,  Sec.  400,  now  Sec.  2201,  and  particularly  Rule  57 
of  the  Federal  Rules  of  Civil  Procedure,  which  provides  as 
follows : 

''.  .  .  Tlie  existence  of  anotlier  adecpiate  remedy 
does  not  preclude  a  judgmeiil  for  declaratory  i-elief  in 
cases  where  it  is  ap])r()])i-iat(>    ..." 

We  sulmiit  lliat  Poi-il  II  is  fully  answered  by  the  case 
of  Oil  AVorkei-s  Tuteiiialional  Union,  Local  Xo.  4f)3,  et  al 
v.  Texoma  Xnlural  Oas  Co..  14^  F(m1.  2d  (32, -decided  Dec. 
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1,  1944,  rehearing  denied  3  Jan.  1945,  certiorari  denied  65 
S.  Ct.  1017,  334,  U.  S.  872,  89  L.  Ed.  1426,  rehearing  denied. 
This  was  action  brought  under  the  Federal  Declaratory 
Judgment  Act  by  Company  against  Union  to  determine 
contro\'ersies  under  a  contract  of  plaintiff  with  defendant, 
a  hearing  was  held  before  National  War  Labor  Board  which 
declined  jurisdiction  on  merits,  but  directed  parties  to  arbi- 
trate as  jjrovided  in  their  contract. 

The  (^ourt  in  that  case,   (5th  (*ircuit)   Lee,  J.,  at  page 
6d^  (3)  said: 

"The  National  Yvar  Labor  Board  is  not,  under  the 
law,  vested  with  judicial  functions,  nor  does  it  have 
the  power  to  enforce  its  determinations,  called  ''direc- 
tives," upon  the  parties  to  a  controversy  before  it. 
It  is  not  a  substitute  for  the  courts,  and  the  pendency 
of  a  controversy  before  it  is  not  a  bar  to  a  suit  in  the 
courts.  This  limitation  upon  its  powers  is  recognized 
by  it,  for  in  its  statement  of  its  public  policy  respecting 
awards,  dated  September  10,  1943,  it  said: 

"The  Board's  determination  of  the  matter  will  con- 
stitute a  linai  adjudication  unless  and  until  a  tribunal 
of  competent  jurisdiction  issues  rulings  contrary  to 
those  of  the  Board.  The  action  of  the  Board  in  no  way 
prejudices  the  right  of  a  party  to  appeal  to  a  C'ourt  of 
competent  jurisdiction  a  judicial  declaration  of  the 
rights  and  obligations  iiuwing  from  the  award.  The 
Board's  order  will  be  made  exp]-essly  su])ject  to  dis- 
continnance  should  a  Court  render  a  decision  contrary 
to  the  conclusions  of  tlie  Board." 

"The  Declaratory  Judgment  Act  should  be  liberally 
construed,  }klississippi  Power  &:  Light  Co.  v.  City  of 
Jackson,  5  Cir.,  116  F.  2d  924,  certiorari  denied  312 
F.  S.  698,  61  S.  Ct.  741,  85  L.  Ed.  1133;  and  vdiere  a 
justitial)le  controversy  exists  between  parties  vdio  are 
citizens  of  different  states  witli  I'egai-d  to  rights  having 
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a  value  in  excess  of  .^3,000,  as  here,  the  United  States 
District  Courts  are  vested  with  jurisdiction.  The  court 
below  found  that  the  controversy  between  the  parties 
related  to  their  rights  and  liabilities  under  their  con- 
tract; that  the  parties  had  taken  adverse  positions 
with  respect  to  their  respective  rights  and  obligations; 
that,  therefore,  a  justifiable  controversy  existed,  appro- 
priate for  judicial  determination  under  the  Declara- 
tory Judgment  Act.  We  agree.  An  employer  may  estab- 
lish the  seniority  rights  of  an  employee  in  dispute  with 
other  employees,  as  well  as  general  rights  which  their 
contract  relationship  establishes,  vrithout  waiting  to  be 
sued  for  breach  or  for  damages  or  for  specific  per- 
formance, and  thus  secure  an  "interpretation  of  the 
contract  during  its  actual  operation"  and  stabilize  an 
"uncertain  aiid  disputed  relation."  (Citing  Borchard, 
Declaratory  Judgments,  2nd  Ed.  54G)  Exhaustion  of 
the  Administrative  Remedies  Granted  by  the  War 
Labor  Disputes  Act,  50  USCA,  Appendix  Sec.  1507 
et  seq.,  and  Executive  Ordei'  No.  9017,  of  Januarv  12, 
1942,  50  U.  S.  C.  A.  Appendix  Sec.  1507  note,  to  em- 
ployer and  employee  is  not  a  prerequisite  to  the  bring- 
ing of  a  court  action  by  either  party  for  an  alleged 
violation  by  the  other  of  a  lal)or  agreement. 

"The  judgment  appealed  from  is  correct.  It  is  ac- 
crirdingly  affirmed. ' ' 

This  is  a  reasoiial^de  decision  ])ecause  Rule  57  of  tlic  Fed- 
eral Rules  of  Civil  Procedure  provides:  "...  The  existence 
of  another  adequate  i-emedy  does  not  preclude  a  judgment 
for  declaratory  relief  in  a  case  where  it  is  appropi-iate  ..." 
P]ven  under  tlie  new  Act,  28  USC  2201,  discloses  the  intenl 
of  (\)iigi-oss  to  vest  District  Coui'l  witli  jurisdiction  of  Die 
case  at  i)ar,  "In  a  case  of  aetu;-,]  coiitro\'ei-sy  within  its 
jui-isdiclion,  except  witli  respect  to  Fcdei'al  Taxes,  any 
coui't  of  the  United  States,  ui)on  filing  of  an  a])i)i'0])riate 
l)leading,  may  d.-clai-e  the  riglits  and  otliei-  legal  relations 
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of  any  interested  party  seeking  sucli  declaration,  whether 
or  not  further  relief  is  or  could  be  sought.  Any  such  declara- 
tion shall  have  the  force  and  effect  of  a  final  judgment  or 
decree  and  shall  be  reviewable  as  such." 

The  Declaratory  Judgment  Act  has  been  used  as  a  remedy 
in  many  cases  to  determine  the  meaning  of  statutes  and 
their  application.  For  example,  in  Tennessee  Coal  I  &  R 
Co.  V.  Muscoda  Local  No.  123,  321  U.  S.  590,  88  L.  Ed.  610, 
64  S.  Ct.  698,  the  remedy  was  used  to  determine  a  problem 
of  what  constituted  work  or  employment  in  underground 
iron  ore  mines  within  the  meaning  of  Fair  Labor  Standards 
Act  (Jan.  25,  1938)  52  Stat.  lOGO,  c.  676,  29  USCA  Sec.  201, 
9  FCA  Ttitle  29,  Sec.  201.  The  question  was  one  of  first 
impression,  arising  out  of  conflicting  claims  based  upon  th.o 
activities  pursued  and  upon  prior  custom  and  contract  in 
the  iron  ore  mines. 

Appellants  contend  that  Meyers  v.  Bethlehem  Shipbuild- 
ing Corp.  303  U.  S.  41,  50-51,  cited  on  page  24,  Board's 
Brief,  does  not  apply  to  sustain  the  contention  that  only 
Board  has  jurisdiction  to  entertain  the  declaratory  relief 
here  sought  to  determine  coverage.  That  was  a  case  for 
decision  of  whether  a  Federal  District  Court  had  equity 
jurisdiction  to  enjoin  the  Xational  La1)0j"  Relations  Board 
from  holding  a  hearing  ui)on  a  complaint  tiled  by  it  against 
an  employer  alleged  to  be  engaged  in  an  unfair  labor  prac- 
tice, prohibited  by  Lal)or  Kelations  Act  of  July  5,  1935, 
Chap.  372,  49  Stat,  at  L.  449,  29  USCA,  Sec.  151.  That  case 
can  l^e  distinguished: 

1.    That  case  involved  an  nnfair  hibor  practice  proliil)iteu 
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by  the  '* Wagner  Act,"  Labor  Management  Relations  Act, 
1935,  and  involved  a  matter  then  pending  under  the  admin- 
istrative jurisdiction  of  the  Board;  in  the  case  at  bar  noth- 
ing has  been  filed  nor  is  any  issue  before  the  Board,  nor  did 
either  Appellants  or  iVp|)ellee  invoke  the  jurisdiction  of  the 
Board,  as  neither  ]jarty  contended  the  existence  of  an  unfair 
labor  practice,  or  other  conduct  prohibited  by  the  "Taft- 
Hartley  Act."  This  matter  before  the  District  Court  only 
involved  a  controversy  relative  to  whether  the  industry  in 
its  negotiations  for  a  new  contract  was  governed  by  the 
rules  of  the  "Taft-Hartley  Act"  or  not,  and  this  was  based 
upon  a  disputed  issue  of  facts  of  whether  the  industry  was 
oiigaged  in  or  aiTected  interstate  commerce. 

'2.  Because  nnder  "Taft-Hartley  Act,"  Sec.  10(a)  has 
been  chani>ed  to  overcome  the  ruling  in  Bethlehem  Steel 
Corp.  V.  N.  Y.  State  Labor  Kelations  Board,  330  V.  S.  1G7, 
01  Led.  1234,  67  S.  Ct.  102r;. 

3.  Tlie  al)ove  case  was  a  case  asking  only  for  equity  re- 
lief, and  the  absence  of  other  adequate  remedies  before  im 
injunction  ca.n  be  issued  is  requij-ed.  The  case  at  bar  involves 
only  an  action  for  declaratory  relief.  H  is  true  that  an  in- 
jnnctioH  was  asked  for,  but  only  as  an  ancillary  remedy  and 
foi-  no  other  pur])Ose. 

.\t  first  i-eading  ^Macauley  v.  Waterman  Steamship  Corj). 
327  I'.  S.  r)40,  cited  in  Board's  Ri-ief,  does  sustain  Board's 
contention  (jiage  24,  Bi-iel")  that  general  exliausticni  of 
;i<lminist]'ative  ])rocednre  is  required  befoi-e  threatened 
injui-y  can  be  enjoined,  lint  the  case  has  no  ap])lication  here 
v.luM-e  tlic  main  issn.e  is:  Is  tli<'  District   ('ourt  enqjowcred 
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to  entertain  a  complaint  for  declaratory  relief  in  proper 
controversy?  That  case  can  be  distingtiished  on  all  the 
grounds  suggested  relative  to  the  Myers  case,  and 

2.  Further  the  Waterman  case  decided  only  the  question 
of  Court's  powers  to  issue  injunctions  prior  to  exhaustion 
of  administrative  procedures.  The  nature  of  that  case  deter- 
mined the  litigation  when  it  was  found  the  (^ourt  was  not 
authorized  to  issue  an  injunction,  for  nothing  else  was 
sought  by  the  complaint.  Under  this  appeal,  should  this 
Court  find  the  District  Court  was  without  jurisdiction  to 
issue  an  injunction  as  an  ancillary  remedy  to  Appellants, 
for  any  reason,  still  it  would  not  preclude  the  District  Court 
from  affording  the  declaratory  relief  sought  by  Association. 

.').  The  Waterman  case  Avas  limJted  to  a  consideration  of 
the  Myers  case  under  the  "Wagner  Labor  Act"  and  did 
not  consider  the  amendments  accomplished  by  the  "Taft- 
Hartley  Act." 

4.  In  principle  we  feel  this  argument  has  been  fully  an- 
swered by  the  late  United  States  Supreme  Court's  decision 

in  Algoma  P.  &  Y.  (^o.  v.  Wisconsin  Emp.  Rel.  Bd., U.  S. 

,  98  L.  Ed.  549.  There  is  and  can  l)e  no  conflict  in  this 

case  between  the  Board's  jurisdiction  under  Sec.  10(a)  of 
"Taft-Hartley  Act"  and  the  Federal  Declaratory  Judg- 
ment Act,  ])ecause  this  (^ourt  could  tind  that  declaratory 
relief  is  proper  in  tliis  case,  and  still  tind  that  the  District 
(*ourt  was  without  jui'isdielion  to  issue  an  injunction,  if 
Appellants'  complaint  states  a  controversy  appropi'iate  for 
declaratory  relief  and  sliould  not  liave  power  to  issue  in- 
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junction,  the  complaint  slionld  still  stand  as  far  as  the  cause 
of  action  for  declaratory  relief  is  concerned. 

This  was  essentially  what  has  been  decided  in  the  case  of 
Maryland  Casualty  Company  v.  Pacific  Coal  &  Oil  Co.,  312 
U.  S.  270,  85  L.  Ed.  826.  The  District  Court  had  sustained 
a  demurrer  to  a  complaint  for  a  declaratory  judgment  l)y 
an  insurer  against  insured  and  others  to  establish  non- 
liability of  insurer  and  a  temporary  injunction  restraining 
the  proceedings  in  State  Court  pending  final  declaratory 
judgment. 

The  Supreme  Court  of  the  United  States  held  that  there 
was  a  good  complaint  for  declaratory  relief  alleging  a 
proper  actual  "controversy."  However,  the  Court  held  that 
the  Disti-ict  Court  did  not  have  power  to  issue  the  injunc- 
tion and  remanded  the  case  for  further  proceedings  in  con- 
i    formity  with  the  opinion. 

Assuming  for  argument  only  that  the  Board's  position 
be  correct  in  this  ease  and  that  the  District  Court  had 
no  jurisdiction  to  issue  a  temporary  injunction  to  restrain 
,  or  prevent  wliat  the  Appellees  contend  to  ])e  unfair  labor 
!  practices — Appellants  contend  this  is  not  fatal  to  our  right 
;  and  the  Court's  power  to  entertain  a  complaint  foi-  (h'clara- 
}    tory  relief  in  a  propei-  case. 

I  The  case  of  Aircraft  &  Diesel  Equipment  ( V>rp.  v.  Hirsch, 
I  331  V.  S.  752,  can  be  distinguislied.  The  case  was  |)lace(l 
;  on  the  holding  of  the  Myers  and  Waterman  cases,  holding 
'  in  effect  that  the  equity  jui'isdiction  of  the  Federal  District 
<"oii]-t  could  not  lie  invoked  without  first  exliaustiug  the 
'    administrative  remedies — l>ut   since  the  injunction  was  the 
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onl)^  remedy  sought  in  the  action  the  denial  of  the  Court's 
power  to  issue  the  injunction  endefd  the  litigation.  It,  will  be 
noted  in  that  case  the  Court  pointed  out,  at  page  772,  (This 
case  did  not  involve  the  Labor  Management  Acts). 

"Where  the  intent  of  C^ongress  is  clear  to  require 
administrative  determination,  either  to  the  exclusion 
of  judicial  action  or  in  advance  of  it,  a  strong  showing 
is  required,  both  of  inadequacy  of  the  prescribed  pro- 
cedure and  of  impending  harm,  to  permit  short-circuit- 
ing the  administrative  process.  Congress's  commands 
for  judicial  restrain  in  this  respect  are  not  lightly  to 
be  disregarded." 

At  page  91,  L.  Ed.  1805,  331  U.  S.  7(55,  the  Court  found, 

"...  the  Internal  Revenue  Code  in  redetermining 
a  deficiency  in  taxes.  Moreover,  Sec.  403(e)(1)  com- 
mands :  ' '  The  liling  of  a  petition  under  this  sub-section 
shall  not  operate  to  stay  the  execution  of  the  order  of 
the  Board  nnde]'  sub-seclion  (c)(2)." 

"In  the  Waterman  Case,  taking  account  of  these  pro- 
visions, wo  said:  "The  legislative  history  of  the  Re- 
negotiation Act,  moreover,  shows  that  Congress  in- 
tended the  Tax  Court  to  have  exclusive  jurisdiction  to 
decide  questions  of  fact  and  law,  which  latter  include 
the  issue  raised  here  of  vs^hether  the  contracts  in  (pies- 
tion  are  subject  to  the  Act   ..." 

It  is  tliei-ofore  clear  that  as  an  al)stract  proposition  of  law, 
the  Waterman  and  Airci-aft  cases  did  not  decide  the  point 
in  the  Board's  Brief  that  only  Board  could  determine  cov- 
ei-age  in  spite  of  Feuei'al  Declaratory  Judgment  Act.  Those 
cases  merely  held  tliat  in  the  acts  under  consideration  it 
was  the  clear  intent  of  (^ongress  to  m^ake  the  administrative 
pi'ocedure  exclusive.  Nowhere  In  the  Labor  Management 
Relations  Act  oi'  1947,  or  the  Declaratory  Judgment   Act, 
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is  the  Appellee  able  to  so  point  out  specifically  w^liere  Con- 
gress so  intended.  The  Algoma  P.  &  V.  Co.  v.  Wisconsin 

Emp.  Rel.  Bd.,  U.  S ,  93  L.  Ed.  Adv.  10  541,  held 

that  Congress  did  not  so  intend  at  least  in  respect  to  unfair 
labor  practices,  which  might  be  in  addition  to  those  set  forth 
in  Sec.  8  of  the  Taft-Hartlej-  Act,  in  respect  to  the  States 
to  prevent  other  unfair  labor  practices. 

The  annotation  in  173  A.  L.  E.  1427,  relative  to  changes 
made  in  "Taft-Hartley  Act"  from  "Wagner  Act,"  points 
out : 

"Sec.  35.  JuKisDiCTroN  of  the  National  Labor  Re- 
lations Board : 

"Under  the  Wagner  Act  the  power  of  the  Board  to 
prevent  unfair  labor  practices  was  exclusive.  This  is 
now  changed.  The  Board's  power  in  this  respect  is  not 
"to  be  alt'ected  by  any  other  means  of  adjustment  or 
prevention  that  has  been  or  may  be  established  by 
agreement,  law  or  otherwise."  As  well  be  hereinafter 
pointed  out,  the  Act  provides  remedies  in  certain  cases 
before  the  courts  at  the  instance  of  the  parties.  This 
section  of  the  Act  makes  it  clear  that  when  two  reme- 
dies exist,  one  before  the  Board  and  one  before  the 
courts,  the  remedy  before  the  Board  shall  be  in  addi- 
tion to,  and  not  in  lieu  of,  other  remedies." 
t 

i  It  is  true  that  remedies  to  prevent  unfair  labor  practices 
I  were  concerned;  and  references  made  to  tJie  rights  con- 
I  ferred  by  "Taft-Hartley  Act"  on  persons  to  appeal  in  cer- 
I  tain  instances  to  the  Coui-ts,  still  nowhci-e  in  the  Appellees' 
I  Brief  do  they  ])oint  out  where  Congress  has  expressly  lim- 
I  ited  the  powci's  of  District  Courts  under  the  Declaratory 
j  Judgmenl  Act. 

The  arguments  of  llie  Boainl  in  its  Brief  under  points  T, 
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II  and  III,  assume  that  the  National  Labor  Relations  Act, 
1947,  and  Sec.  10  thereof^ — gives  the  Board  exclusive  juris- 
diction to  determine  coverage  when  that  matter  is  the  sub- 
ject of  a  proper  controversy  under  the  Declaratory  Judg- 
ment Act,  simply  because  this  is  a  subsidiary  matter  to 
be  determined  when  complaints  are  made  to  the  Board 
under  Sec.  8.  This  further  assumes  the  presence  in  Section 
10  of  the  provision,  "and  no  Federal  District  Court  under 
the  Declaratory  Judgment  Act,  shall  ever  exercise  its  power 
or  give  declaratory  relief,  when  such  application  of  the  Act 
is  the  subject  of  a  controversy,  upon  which  the  parties  may 
have  reached  opposite  views."  This  is,  of  course,  not  true. 

For  the  reasons  stated  above  it  follows  that  if  this  Court 
holds  with  the  Appellants  on  Points  I  and  II  of  the  Board's 
Brief,  then  its  argument  under  Point  III  must  fail,  because 
it  assumes  exclusive  jurisdiction  of  the  Board.  It  is  to  be 
remembered  that  no  unfair  labor  practice  is  present  in  the 
complaint  because,  by  stipulation,  the  parts  of  the  complaint 
were  withdrawn  by  stipulation. 

It  is  believed  that  we  have  sufficiently  answered  the  entire 
Brief  of  the  I^nions  in  oui-  answer  to  tlie  Board's  Brief, 
above.  One  point,  liowever,  made  in  the  Unions'  Brief  to 
the  effect  that  the  matter  it  moot,  requires  an  answer. 
(Unions'  Brief,  ])ages  31  to  end).  This  contention  is  based 
on  the  following  contention  in  Unions'  Brief,  page  3:2,  "The 
record  shows  that  the  complaint  on  file  in  this  action  ]:)rays 
for  an  advisory  opinion  only  and  foi"  legal  advice  on  a  con- 
tract that  not  only  expired  by  its  own  terms  but  has  also 
terminated  by  tlie  acts  of  the  parties."  This  entire  argii- 
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ment  will  not  bear  exploration,  because  a  careful  reading 
of  the  complaint  disclosed  that  the  old  contract  being  about 
to  expire  gave  rise  to  the  negotiations  for  a  new  contract 
and  that  the  controversy  sought  to  be  determined  is  whether 
the  National  Labor  Relations  Act  of  1947,  is  applicable 
to  the  industry  so  that  it  would  govern  any  new  contract 
entered  into  between  Association  and  Unions,  This  action 
did  not  seek  to  determine  any  rights  or  liabilities  under  the 
old  contract  which  did  expire  before  the  Court  rendered 
declaratory  relief  or  ruled  on  the  motions  interposed  by 
Appellees,  The  justiciable  controversy  before  the  court  did 
not  involve  the  old  contracts,  it  involved  whether  or  not 
under  the  facts  alleged  in  the  complaint  in  reference  to  the 
activities  of  the  Association  and  Union  in  the  industry  came 
within  the  commerce  provisions  of  the  National  Labor  Re- 
lations Act  of  1947.  This  impasse  was  entered  into  and 
opposite  vicAvs  taken  by  the  parties,  in  respect  to  the  new 
contracts  under  negotiation.  For  that  reason  the  entire 
argument  in  respect  to  the  question  being  moot  is  now  well 
founded. 
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CONCLUSION 

For  the  reasons  stated,  it  is  respectfully  submitted  tliat 
the  judgment  of  the  Court  below  should  be  reversed  and 
the  case  remanded  for  further  proceeding,  to-wit  to  deter- 
mine after  issue  joined,  the  question  of  whether  or  not  the 
Association  and  Unions  and  industries  are  governed  by  the 
National  Labor  Eelations  Act  of  1947. 
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ond Doe,  Third  Doe,  Fourth  Doe,  Fifth  Doe, 
Sixth  Doe,  Seventh  Doe,  Eighth  Doe,  Ninth 
Doe,  Tenth  Doe,  Eleventh  Doe,  Twelfth  Doe, 
Thirteenth  Doe,  Fourteenth  Doe  and  Fifteenth 
Doe, 

Defendants. 

PERSONAL  INJURY  SUIT  UNDER 
FEDERAL  TORT  CLAIMS  ACT 

To  the  Honorable  Judges  of  the  District  Court  of 
the  United  States,  in  and  for  the  Northern  Dis- 
trict of  California: 

I. 

Plaintiff  does  not  know  the  true  names  of  de- 
fendants sued  as  Does  and  prays  leave  to  insert 
herein  said  names  when  the  same  are  ascertained 
together  with  appropriate  charging  allegations. 

11. 

That  Walter  A.  Shaylor  is  the  father  of  Gladys 
Shaylor,  a  minor,  and  that  prior  to  the  filing  of  the 
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;  complaint  herein,  Walter  A.   Shaylor  by  petition 
•  duly  made  was  ordered  and  appointed  [1*]  guardian 
ad  litem  of  said  Gladys  Shaylor. 

III. 

That  on  or  about  the  5th  day  of  March,  1946,  at 
or  about  the  hour  of  4:45  p.m.  Gladys  Shaylor  was 
walking  in  the  pedestrian  walk  in  a  westerly  di- 
rection across  Van  Ness  Avenue  at  the  northerly 
corner  where  Van  Ness  Avenue  and  McAllister 
Street  intersect,  at  said  street  and  public  thorough- 
fares in  the  City  and  County  of  San  Francisco, 
State  of  California. 

IV. 

That  at  said  time  and  place  defendants  negli- 
gently and  carelessly  drove  a  certain  Dodge  truck 
upon  Gladys  Shaylor. 

V. 

That  said  Dodge  truck  was  the  property  of  the 
United  States  Coast  Guard,  and  was  driven  at  all 
times  herein  mentioned  by  James  E.  Lucas,  a  mem- 
ber of  the  United  States  Coast  Guard  acting  within 
the  course  and  scope  of  his  authority. 

VI. 

That  by  reason  of  the  premises  Gladys  Shaylor 
received  severe  personal  injuries,  concussion  of  the 
brain  and  contusions  and  abrasions,  fractured  pelvis 
and  lacerations  about  the  entire  body. 


*  Page  numbering  appearing  at  foot  of  page  of  original  certified 
Transcript  of  Record. 
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VII. 

That  Gladys  Shaylor  has  been  generally  dam- 
aged in  the  sum  of  $25,000. 

VIII. 

That  plaintiff  brings  suit  under  the  Federal  Tort 
Claims  Act,  Public  Law  601,  Title  IV. 

IX. 

That  by  reason  of  the  premises,  plaintiff  has  been 
compelled  to  secure  the  services  of  physicians, 
surgeons,  nurses  and  roentgenologists,  and  she  has 
been  damaged  in  this  respect,  therefore,  to  an  extent 
presently  undetermined,  as  said  services  are  continu- 
ing, and  plaintiff  prays  leaA-e  to  insert  the  allega- 
tions of  her  monetary  damages  herein  when  deter- 
mined. 

X. 

That  by  occupation  Gladys  Shaylor  is  a  clerk, 
and  by  reason  of  the  premises  has  been  unable  to 
work,  to  her  damage  in  an  amount  unascertained 
as  it  is  continuing. 

Wherefore,  plaintiff  prays: 

1.  General  damages  in  the  amount  of  $25,000 ; 

2.  Special  damages  as  may  hereinafter  be  al- 
leged ; 

3.  Cost  of  suit; 

4.  Any  and  other  further  relief  which  to  the 
Court  may  seem  meet  and  proper  in  the  premises. 

MELVIN  M.  BELLI, 

Attorney  for  Plaintiff. 

(Duly  Verified.) 

[Endorsed]  :     Filed  Feb.  18,  1947. 
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[Title  of  District  Court  and  Cause.] 

ANSWER 

Comes  now  the  defendant,  United  States  of 
America,  and  answering  plaintiff's  complaint  on 
file  herein  admits,  denies  and  alleges  as  follows: 

I. 

Defendant  has  no  information  or  belief  as  to  the 
allegations  of  paragraphs  I  and  II  and  on  such 
ground  denies  said  allegations. 

II. 

Denies  the  allegations  of  paragraph  III. 

III. 

Denies  the  allegations  of  paragraph  IV. 

IV. 

Admits  the  allegations  of  paragraph  V. 

V. 

Denies  the  allegations  of  paragraph  VI. 

VI. 

Denies  the  allegations  of  paragraph  VII. 

VII. 

Defendant  is  not  required  to  answer  paragraph 
VIII. 

VIII. 
Denies  the  allegations  of  paragraph  IX. 

IX. 

Defendant  has  no  information  or  belief  as  to 
the  allegations  of  paragraph  10  and  on  such  ground 
denies  said  allegations. 

As  for  a  second,  separate  and  distinct  answer 
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defendant  alleges  that  the  said  Gladys  Shaylor, 
a  minor,  was  careless  and  negligent  in  and  about 
the  matters  and  things  set  forth  in  said  complaint 
in  that  at  the  time  and  place  of  the  event  men- 
tioned in  said  complaint  said  Gladys  Shaylor,  a 
minor,  carelessly  and  negligently  conducted  her- 
self without  due  or  any  care  or  caution  for  her 
own  safety  or  precaution;  that  none  of  the  injuries 
or  damages  claimed  to  have  been  sustained  by  said 
Gladys  Shaylor,  a  minor,  were  caused  by  any  acts 
of  negligence  on  the  part  of  the  United  States 
of  America,  or  any  of  its  agents,  servants  or  rep- 
resentatives, but  that  the  said  negligence  of  the 
said  Gladys  Shaylor,  a  minor,  was  the  sole  and 
proximate  cause  of  the  injuries  sustained  by  the 
said  Gladys  Shaylor,  a  minor. 

WHEREFORE,  defendant  United  States  of 
America  prays  that  plaintiffs  take  nothing  by  their 
complaint  on  file  herein  and  that  defendant  have 
its  costs  of  suit. 

/s/  FRANK  J.  HENNESSY, 
United  States  Attorney. 

/s/  C.  ELMER  COLLETT, 

Assistant  United  States 
Attorney. 

[Endorsed]:    Filed  July  16,  1947. 
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[Title  of  District  Court  and  Cause.] 

AMENDMENT  TO  PARAGRAPHS  II,  VII 
AND  IX  OF  COMPLAINT 

As  amendments  to  paragraphs  II,  VII  and  IX 
of  the  complaint  on  file  herein,  plaintiffs  allege 
as   follows: 

II. 

That  plaintiff  Gladys  Shaylor  was  born  July 
31,  1926,  and  that  said  plaintiff  is  now  over  twenty- 
one  years  of  age. 

VII. 

That  Gladys  Shaylor  has  been  generally  dam- 
aged in  the  sum  of  $75,000.00. 

IX. 

That  by  reason  of  the  premises,  plaintiffs  were 
compelled  to  secure  the  services  of  physicians,  sur- 
geons, roentgenologists,  hospitals,  ambulances  and 
other  appliances,  more  particularly  described  as 
follows : 

Hospital,  St.  Mary's   $   211.85 

Dr.  John  Robert  Sullivan,  medical  services      600.50 
Dr.  John  Robert  Sullivan,  surgical,  Feb. 

26,  1948   250.00 

Dr.  August  Spitalny,  Pelvic  Examinations       25.00 

Dr.  Frank  W.  Lusignan,  medical 20.00 

Ambulance  to  St.  Mary's  Hospital 7.00 

Dress  and  suit  cleaned 2.00 

Stockings,  torn    1-25 

Twenty-eight  days  off  work 187.38 

Medicine  to  date 20.00 


Total  to  date $1,324.98 
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XI. 

That  plaintiff's  attorneys  are  entitled  to  be  al- 
lowed 20  per  cent  of  any  amount  recovered,  pur- 
suant to  section  944,  Title  28,  USCA. 

Wherefore,  plaintiffs  pray: 

1.  General  damages  in  the  sum  of  $75,000.00; 

2.  Special  damages  in  the  sum  of  $1,324.98; 

3.  Costs  of  Suit  and  attorney  fees  as  alleged 
hereinabove ; 

4.  Any  other  further  general  relief  which  to 
the  court  may  seem  proper. 

MELVIN  M.  BELLI, 

/s/  WILLIAM  E.  GEARHART, 
Attorneys  for  Plaintiffs. 

(Duly  Verified.) 

[Endorsed]  :    Filed  April  13,  1948. 
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[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT  AND  CONCLUSIONS 

OF  LAW 

Submitted  by  Plaintiff  and  Rejected  by  Court 
The  above  entitled  cause  came  on  regularly  for 
trial  on  the  12th  day  of  April,  1948,  before  the 
Court  sitting  without  a  jury,  Melvin  M.  Belli 
and  William  E.  Gearhart,  appearing  as  attorneys 
for  the  plaintiffs  and  Frank  J.  Hennessy  and  C. 
Elmer  Collett,  appearing  as  attorneys  for  the  de- 
fendant and  evidence  both  oral  and  documentary 
having  been  introduced  and  the  cause  submitted 
after  two  and  one-half  days  of  trial  for  decision, 
the  Court  now  makes  its  findings  of  fact  as  follows: 

FINDINGS  OF  FACT 

1.  That  it  is  true  that  Walter  A.  Shaylor  is  the 
father  of  Gladys  Shaylor;  and  that  Gladys  Shaylor 
was  born  July  31,  1926,  and  is  now  an  adult; 

2.  That  it  is  true  that  on  March  5,  1946,  at 
about  the  hour  of  4:45  p.m.,  Gladys  Shaylor  was 
walking  in  the  pedestrian  walk  in  a  westerly  direc- 
tion across  Van  Ness  Avenue  at  the  northerly  cor- 
ner where  Van  Ness  Avenue  and  McAllister  Street 
intersect  and  that  said  Van  Ness  Avenue  is  a  pub- 
lic thoroughfare  in  the  City  and  County  of  San 
Francisco,  State  of  California; 

f  3.  That  it  is  true  that  at  said  time  and  place  de- 
fendant negligently  and  carelessly  drove  a  certain 
Dodge  truck  into  and  upon  Gladys  Shaylor; 
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4.  That  it  is  true  that  said  Dodge  truck  was  the 
property  of  the  United  States  Coast  Guard  and 
was  driven  at  all  times  herein  mentioned  by  James 
E.  Lucasa,  member  of  the  Ignited  States  Coast 
Guard  acting  within  the  course  and  scope  of  his 
authority ; 

5.  That  it  is  true  that  by  reason  of  the  premises 
Gladys  Shaylor  received  severe  jjersonal  injuries, 
concussion  of  the  brain  and  contusions  and  abra- 
sions, fractured  pelvis  and  lacerations  about  the 
entire  body;  and  that  said  injury  to  her  head  and 
pelvis  is  permanent; 

6.  That  it  is  true  that  plaintiffs  brought  this 
action  under  the  Federal  Tort  Claims  Act,  Public 
Law  601,  Title  IV; 

7.  That  it  is  true  that  by  reason  of  the  premises, 
plaintiff's  have  secured  the  services  of  physicians, 
surgeons,  roetgenologists,  hospital  and  other  med- 
ical attention;  and  have  been  specially  damaged  in 
the  sum  of  $1,324.98  by  reason  thereof; 

8.  That  it  is  true  that  Gladys  Shaylor  has  suf- 
fered general  damages  in  the  sum  of  $35,000.00  by 
reason  of  the  premises; 

9.  That  it  is  not  true  that  Gladys  Shaylor  was 
guilty  of  contributory  negligence  at  said  time  and 
place. 

CONCLUSIONS  OF  LAW 

And  as  conclusions  of  law  from  the  foregoing 
facts,  the  Court  finds: 

That  the  plaintiffs  are  entitled  to  a  judgment 
against  the  defendant  United  States  of  America,  a 
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sovereign  government,  in  the  sum  of  $36,324.98, 
lawful  money  of  the  United  States  of  America, 
together  with  their  costs  of  suit  and  that  the  fees 
of  the  attorneys  for  the  plaintiff  are  hereby  fixed 
at  20%  of  the  amount  of  said  judgment,  to  be  de- 
ducted therefrom. 

Judgment  is  hereby  ordered  to  be  entered  ac- 
cordingly. 

Dated ,  1948. 


Judge,  Said  United  States 
District  Court. 


[Title  of  District  Court  and  Cause.] 

FINDINGS    OF    FACT    AND    CONCLUSIONS 

OF  LAW 

The  above-entitled  cause  came  on  regularly  for 
trial  on  the  12th  day  of  April,  1948,  before  the 
Court  sitting  without  a  jury,  Melvin  M.  Belli  and 
William  E.  Gearhart,  appearing  as  attorneys  for 
the  plaintiffs  and  Frank  J.  Hennessy  and  C.  Elmer 
CoUett,  appearing  as  attorneys  for  the  defendant 
and  evidence,  both  oral  and  documentary,  having 
been  introduced  and  the  cause  submitted  for  deci- 
sion, the  Court  now  makes  its  findings  of  fact  as 

follows : 

FINDINGS  OF  FACT 

1.  That  it  is  true  that  Walter  A.  Shaylor  is  the 
father  of  Gladys  Shaylor;  and  that  Gladys  Shay- 
lor was  born  July  31,  1926,  and  is  now  an  adult; 

2.  That  it  is  true  that  on  March  5,  1946,  at  about 
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the  hour  of  4:45  p.m.  Gladys  Shaylor  was  walking 
in  the  pedestrian  walk  in  a  westerly  direction  across 
Van  Ness  Avenue  at  the  northerly  corner  where 
Van  Ness  Avenue  and  McAllister  Street  intersect 
and  that  said  Van  Ness  Avenue  is  a  public  thorough- 
fare in  the  City  and  County  of  San  Francisco,  State 
of  California ; 

3.  That  it  is  true  that  at  said  time  and  place 
defendant  negligently  and  carelessly  drove  a  cer- 
tain Dodge  truck  into  and  upon  Galdys  Shaylor; 

4.  That  it  is  true  that  said  Dodge  truck  was 
the  projjerty  of  the  United  States  Coast  Guard  and 
was  driven  at  all  times  herein  mentioned  by  James 
E.  Lucas,  a  member  of  the  United  States  Coast 
Guard  acting  within  the  course  and  scope  of  his 
authority ; 

5.  That  it  is  true  that  by  reason  of  the  premises 
Gladys  Shaylor  received  certain  bodily  injuries. 

6.  That  it  is  true  that  plaintiffs  brought  this 
action  under  the  Federal  Tort  Claims  Act,  Public 
Law  601,  Title  IV. 

7.  That  it  is  true  that  by  reason  of  the  premises 
plaintiffs  have  secured  certain  medical  and  hos- 
pital attention,  and  there  was  also  slight  damage 
to  Plaintiff,  Gladys  Shaylor 's  clothing,  and  plain- 
tiffs have  been  specially  damaged  in  the  sum  of 
$460.25. 

8.  That  it  is  true  that  Gladys  Shaylor  has  suf- 
fered general  damage  in  the  sum  of  $500.00  by 
reason  of  the  premises. 

9.  That  it  is  not  true  that  Gladys  Shaylor  was 
guilty  of  contributory  negligence  at  said  time  and 
place. 
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CONCLUSIONS  OF  LAW 

And  as  conclusions  of  law  from  the  foregoing 
facts,  the  Court  finds: 

That  the  plaintiffs  are  entitled  to  a  judgment 
against  the  defendant  United  States  of  America,  a 
sovereign  Government,  in  the  sum  of  $960.25,  law- 
ful money  of  the  United  States  of  America,  to- 
gether with  their  costs  of  suit,  and  that  the  fees 
of  the  attorneys  for  the  plaintiffs  are  fixed  at  20% 
of  the  amount  of  said  judgment. 

Judgment  is  ordered  to  be  entered  accordingly. 

Dated  May  7,  1948. 

CHASE  A.   CLARK, 

United  States  District  Judge. 

[Endorsed]  :     Filed  May  7,  1948. 
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In  the  District  Court  of  the  United  States  for  the 
Northern  District  of  California,  Southern  Divi- 
sion 

No.  26-898-H 

WALTER  A.  SHAYLOR,  as  Guardian  ad  litem 
of  GLADYS  SHAYLOR  and  GLADYS  SHAY- 
LOR, 

Plaintiffs, 

vs. 
UNITED  STATES  OF  AMERICA, 

Defendant. 

JUDGMENT 
This  cause  having  heretofore  been  submitted  to 
the  Court  upon  the  pleadings  and  the  evidence  ad- 
duced by  the  respective  parties,  and 
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The  Court  having  thereafter  made  its  findings 
of  fact  and  stated  its  Conclusions  of  Law, 

It  Is  Hereby  Ordered  and  Adjudged,  that  the 
Plaintiffs  have  and  recover  of  and  from  the  de- 
fendant United  States  of  America,  the  smn  of 
$960.25,  lawful  money  of  the  United  States  of 
America,  and  that  twenty  per  cent  of  said  amoimt 
shall  be  allowed  as  attorneys  fees. 

Dated  May  7,  1948. 

CHASE  A.  CLARK, 

United  States  District  Judge. 

[Endorsed]  :     Filed  May  7,  1948. 

Entered  in  Civil  Docket  May  7,  1948,  Vol.  5, 
Page  421. 


[Title  of  District  Court  and  Cause.] 

MOTION  FOR  NEW  TRIAL 

To  the  Honorable  District  Court  of  the  United 
States  and  to  Frank  J.  Hennessy,  Attorney  for 
the  United  States  of  America,  above  named 
defendant : 

Please  take  notice  that  the  plaintiffs  above  named 
intend  to  and  do  hereby  move  the  said  Court  to 
modify  its  decision  rendered  in  said  action,  in  part, 
viz :  as  to  damages,  general  and  special,  and  to  grant 
a  new  or  further  trial  on  part  of  the  issues  in  said 
action,  viz:  as  to  the  damages,  general  and  special, 
for  the  following  grounds,  to  wit: 

1.  Insufficiency  of  the  evidence  to  justify  the 
decision  and  that  the  decision  is  against  law. 
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2.  Error  in  law  occurring  at  the  trial  and  ex- 
cepted to  by  said  plaintiffs,  the  party  making  this 
application. 

Said  motion  will  be  based  upon  this  notice  of  mo- 
tion, and  the  minutes,  files,  evidence  and  records  in 
the  above-entitled  action  and  court. 

Dated:  May  12,  1948. 

MELVIN  M.  BELLI, 
/s/  WILLIAM  E.  GEARHART, 
Attorneys  for  Plaintiffs. 

(Acknowledgment  of  Service.) 

[Endorsed]  :     Filed  May  17,  1948. 


[Title  of  District  Court  and  Cause.] 

ORDER   DENYING   MOTION   FOR   NEW 
TRIAL  AND  AMENDED  JUDGMENT 

The  motion  of  plaintiffs  for  a  new  trial  on  part 
of  the  issues,  namely:  general  and  special  damages 
having  come  on  regularly  to  be  heard  and  the  mat- 
ter having  been  argued  and  submitted  on  briefs  only 
to  the  court  for  decision  and  the  matter  having 
been  fully  considered,  the  Court  now  finds,  as  it  did 
formerly  that  no  deduction  should  be  made,  nor  was 
there  any  intention,  at  any  time,  on  the  part  of  the 
Court  to  make  any  deduction  in  the  amount  allowed 
as  damages  by  reason  of  any  accident  insurance,  or 
other  insurance  carried  by  the  plaintiff  Gladys 
Shaylor,  at  the  time  of  the  occurrence  under  consid- 
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eration  herein ;  and,  the  Court  further  finds  now,  as 
it  did  at  the  time  of  the  trial  that  there  was  no  per- 
manent injury  to  Gladys  Shaylor  by  reason  of  the 
accident  involved  herein;  and  the  Court  further 
finds,  however,  at  this  time,  that  the  amount  allowed 
as  general  damages,  because  of  certain  bodily  in- 
jui'ies  received  by  the  plaintiff  Gladys  Shaylor, 
should  be  increased  in  the  amount  of  $500.00,  mak- 
ing the  amomit  allowed  as  general  damages  $1000.00. 

It  Is  Ordered  that  the  Plaintiffs  do  have  and 
recover  from  defendant  United  States  of  Amer- 
ica, the  sum  of  $1000.00,  as  general  damages  and  the 
further  smn  of  $460.25,  as  special  damages,  making 
a  total  judgment  of  $1460.25. 

It  Is  Further  Ordered  said  motion  for  new  trial 
be  and  it  is  hereby  denied. 

Done  in  Open  court  this  7th  day  of  September, 
1948. 

CHASE  A.  CLARK, 

Judge  of  Said  United  States 
District  Court. 

[Endorsed]:  Filed  Sept.  9,  1948.  Entered  in 
Civil  Docket  Sept.  9th,  1948. 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  Is  Hereby  Given  that  Walter  A.  Shaylor 
and  Gladys  Shaylor,  plaintift's  in  the  above-entitled 
action,  hereby  appeal  to  the  United  States  Circuit 
Court  of  Appeals  in  and  for  the  Ninth  Circuit, 
viz  (1)  from  that  part  only  of  that  certain  judg- 
ment entered  and  tiled  herein  May  7,  1948,  deter- 
mining the  amount  of  damages,  general  and  sj^ecial, 
to  be  awarded  to  said  plaintiffs ;  and,  (2)  from  that 
part  only  of  that  certain  amended  order  or  judg- 
ment entered  and  filed  herein  September  9,  1948, 
determining  the  amount  of  the  damages,  general 
and  special,  to  be  awarded  to  said  plaintiffs. 

Dated:  October  25,  1948. 

MELVIN  M.  BELLI, 
/s/  WILLIAM  E.  GEARHART, 
Attorneys  for  Said  Plaintiff's  and  Appellants. 

[Endorsed] :     Filed  Oct.  25,  1948. 


[Title  of  District  Court  and  Cause.] 

STATEMENT   OF  POINTS   ON   APPEAL 
FOR  APPELLANTS 

1.  The  decision  of  the  court  as  to  the  general 
damages  is  not  supported  by  the  evidence,  is  con- 
trary to  law  and  is  not  sustained  by  the  evidence. 

2.  The  decision  of  the  court  as  to  the  special 
damages  is  contrary  to  law  and  not  sustained  by  the 
evidence.  The  wrongdoer  is  not  entitled  to  have  the 
special  damages  for  which  he  is  liable  reduced  by 
proving  that  plaintiff  has  received  compensation  for 
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the  loss  from  a  collateral  source,  wholly  independ- 
ent of  him.  Under  this  rule,  it  is  error  for  the 
trial  court  to  admit  evidence  of  accident  insurance 
or  any  other  insurance  in  behalf  of  the  injured 
jDerson  to  mitigate  the  damages. 

3.  In  assessing  damages,  the  court  must  con- 
sider the  continued  and  recently  accelerated  depre- 
ciation of  the  purchasing  value  of  the  dollar. 

4.  A  finding  of  the  amount  of  damages  by  the 
court  should  be  set  aside  where  the  amount  recov- 
erable was  purely  a  matter  of  computation  and 
where  the  computation  was  incorrect. 

5.  A  judgment  for  the  amomit  awarded  cannot 
be  sustained  where  the  judgment  was  wrong  on  any 
reasonable  hypothesis. 

6.  Where  the  findings  of  the  court  are  based  on 
midisputed  evidence,  any  question  as  to  the  suffi- 
ciency of  the  evidence  to  sustain  the  findings  is  one 
of  law"  and  in  consequence  reviewable  by  the  appel- 
late court. 

7.  If  the  findings  are  manifestly  erroneous,  the 
judgment  should  be  reversed. 

8.  Findings  should  be  set  aside  where  the  trial 
court  erroneously  admitted  evidence  not  competent 
or  relevant  or  material  to  the  issue. 

9.  Refusal  to  make  findings  as  requested  will  be 
reviewed  where  the  rejected  findings  are  presented 
by  the  record  on  appeal. 
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10.  Appellate  court  can  order  a  retrial  on  a  lim- 
ited issue  or  issues,  if  that  issue  or  issues  can  be 
separately  tried  without  such  confusion  as  would 
amount  to  a  denial  of  a  fair  trial. 

Respectfully  submitted, 

MELVIN  M.  BELLI, 

/s/  W.  E.  GEARHART, 

Attorneys  for  Plaintiffs  and 
Appellants. 

[Endorsed]  :     Filed  Nov.  10,  1948. 


[Title  of  District  Court  and  Cause.] 

ORDER 

Notice  of  appeal  having  been  filed  in  the  above- 
entitled  cause  on  the  25th  day  of  October,  1948,  and 
it  now  appearing  to  the  Court  that  it  is  necessary 
that  appellant  have  additional  time  beyond  the  forty 
days  provided  for  the  docketing  of  their  appeal ; 

t  It  Is  Therefore  Ordered  that  the  said  time  within 
which  the  appellants  may  docket  their  appeal  in  the 
above-entitled  cause  be  extended  an  additional  fifty 
days  from  and  beyond  the  2nd  day  of  December, 
1948. 


Dated  this  27th  day  of  November,  1948. 

CHASE  A.  CLARK, 

United  States  District  Judge. 

[Endorsed]  :    Filed  Nov.  29,  1948. 
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District  Court  of  the  United  States 
Northern  District  of  California 

CERTIFICATE  OF  CLERK 

I,  C.  W.  Calbreath,  Clerk  of  the  District  Court 
of  the  United  States,  for  the  Northern  District  of 
California,  do  hereby  certify  that  the  foregoing 
pages,  numbered  from  1  to  . . . . ,  inclusive,  contain  a 
full,  true  and  correct  transcript  of  the  records  and 
proceedings  in  the  case  of  Walter  A.  Shaylor,  as 
Guardian  Ad  Litem  of  Gladys  Shaylor,  Plaintiffs, 
vs.  United  States  of  America,  a  sovereign  govern- 
ment, James  E.  Lucas,  et  al..  Defendants,  No. 
26898  H,  as  the  same  now  remain  on  file  and  of  rec- 
ord in  my  office. 

I  further  certify  that  the  cost  of  preparing  and 
certifying  the  foregoing  transcript  of  record  on  ap- 
peal is  the  sum  of  $3.30  and  that  the  said  amount 
has  been  paid  to  me  by  the  Attorney  for  the  appel- 
lant herein. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  District  Court  at 
San  Francisco,  California,  this  13th  day  of  Janu- 
ary, A.D.  1949. 

[Seal]  C.  W.  CALBREATH, 

Clerk. 
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In  the  District  Court  of  the  United  States,  North- 
ern District  of  California,  Southern  Division 

No.  26,898-H 

WALTER  A.  SHAYLOR,  et  al.. 

Plaintiff, 

vs. 

UNITED  STATES  OF  AMERICA, 

Defendant. 

TRANSCRIPT 

This  matter  was  heard  before  the  Honorable 
Chase  A.  Clark,  United  States  District  Judge,  sit- 
ting with  a  jury,  at  San  Francisco,  California,  on 
April  12,  1948. 

Appearances:  W.  E.  Gearhart,  Esq.,  240  Stockton 
St.,  San  Francisco,  California,  Attorney  for  the 
Plaintiff.  C.  Elmer  Collett,  Esq.,  Assistant  United 
States  District  Attorney,  of  San  Francisco,  Califor- 
nia, Attorney  for  the  Defendant. 

The  Court:  Yes,  I  think  the  complaint  may  be 
amended. 

Mr.  Gearhart:  I  will  stipulate  that  it  is  deemed 
denied.  Paragraph  two  of  the  amendment  states: 
''That  plaintiff  [3*]  Gladys  Shaylor  was  born  July 
31,  1926,  and  that  said  plaintiff  is  now  over  twenty- 
one  years  of  age." 

The  amendment  to  paragraph  seven  "That 
Gladys  Shaylor  has  been  generally  damaged  in  the 
sum    of    $75,000.00    and    paragraph    nine    I    have 


*  Page  numbering  appearing  at  foot  of  page  of  original  certified 
Reporter's  Transcript. 
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changed  the  amount  of  special  damages  to  $1,324.98. 
The  Court:     The  amendment  may  be  filed. 


GRACE  FINSKLEY, 
being  called  as  a  witness  by  the  plaintiff,  after  being 
first  duly  sworn,  testifies  as  follows: 

Direct  Examination 
By  Mr.  Grearhart: 

Q.    What  is  your  occupation? 

A.     Record  librarian. 

Q.     Of  what  hospital? 

A.     St.  Mary's  Hospital. 

Q.     San  Francisco?  A.     Yes,  sir. 

Q.  The  director  authorized  you  to  bring  the  hos- 
l^ital  record  of  Gladys  Shaylor? 

A.     Due  to  a  subpoena  served  upon  us. 

Q.     Do  you  have  those  records?  [4] 

A.    Yes,  sir. 

Q.  Do  you  know  about  the  preparation  of  those 
records  ? 

A.  When  a  patient  is  admitted  there  is  a  com- 
plete record  kept  and  after  the  patient  is  discharged 
the  record  comes  to  my  custody. 

Q.  Those  records  are  made  in  the  regular  course 
of  business  of  the  hospital  ?  A.     Yes,  sir. 

Q.  At  the  time  of  the  treatment  of  Miss  Shay- 
lor, between  the  dates  named  therein? 

A.     Yes,  sir. 

Q.    You  have  the  x-ray?  A.    Yes,  sir. 

Mr.  Gearhart :  I  offer  these  records  and  x-ray  in 
evidence. 

Mr.  Clerk:     The  record  is  marked  as  plaintiff's 
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exhibit  1  and  the  x-ray  marked  as  plaintiff's  ex- 
hibit 2. 

Mr.  Collett:     May  I  inquire  of  the  witness? 

The  Court:     Yes,  you  may. 

Q.     (By  Mr.  Collett)  :    What  period  of  time  does 
this  cover? 

A.     The  date  of  hospitalization  of  the  first  sheet 

is  March  5  through  March  21.    This  sheet  I  have 

typed  I  would  like  to  have  signed  by  the  Clerk.  [5] 
*     *     * 

GLADYS   CATHERINE   SHAYLOR, 

called  as  a  witness  by  the  j^laintiff,   after  being 
first  duly  sworn,  testifies  as  follows: 

Direct  Examination 
By  Mr.  Gearhart: 

Q.    You  are  one  of  the  plaintiffs  in  this  action? 

A.    Yes,  sir. 

Q.     On  March  5,  1946,  were  you  injured  in  San 
Francisco?  A.     Yes,  sir.   [9] 


*     *     * 


Q.  How^  long  had  you  been  working  at  this 
place  ? 

A.  I  started  working  at  the  Internal  Reve- 
nue,  

Q.    1  mean  at  100  McAllister.  [10] 

A.     I  had  been  working  there  about  five  months. 

Q.  When  you  left  high  school  you  started  to 
work  ?    . 

A.     Yes,  I  started  to  work  right  away  after  that. 


r 


*   *   * 


A.     I   walked   up   McAllister   to   the   corner   of 
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(Testimony  of  Gladys  C.  Shaylor.) 
Van  Ness  and  I  waited  for  the  signal  "go"  to  cross 
on  the  walk  to  the  safety  zone  and  board  the  car. 
I  stepped  off  the  curb  w^hen  the  signal  said  "go" 
and  I  don't  remember  anything  after  that. 

Q.  Where  were  you  when  you  regained  con- 
sciousness 1 

A.     In  the  emergency  hospital.  [11] 

*     *     *     •X- 

DR.  JOHN  ROBERT   SULLIVAN, 
being  called  as  a  witness  by  the  plaintiff,  after  be- 
ing first  duly  sworn,  testifies  as  follows : 

Direct  Examination 
By  Mr.  Gearhart : 

Q.  Where  did  you  receive  your  medical  educa- 
tion? 

A.  University  of  California  and  Creighton  Med- 
ical School,  Omaha. 

Q.  How  long  have  you  been  admitted  to  prac- 
tice? A.     Since  1932  in  California. 

Q.    You  practiced  the  entire  time  in  California? 

A.    Yes,  sir. 

Q.    And  the  nature  of  that  practice? 

A.  Standard  internship  in  San  Francisco  Hos- 
pital, Residency  in  San  Francisco  General  Hos- 
pital ;  the  third  year  in  San  Francisco  Hospital  and 
subsequently  in  industrial  practice  with  Doctor  Cox, 
since  1939  my  own  surgical  practice. 

Q.     Your  practice  consists  of  what?     • 

A.     Surgery  and  traumatic   surgery. 

Q,  You  have  been  the  family  physician  for 
Gladys  Shaylor  and  Walter  Shaylor,  the  father? 
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A.     I  have  attended  these  people  since  I  left  the 

San  Francisco  County  Hospital,  where  I  first  met 

them  through  associates  out  there. 

Q.     You   have   handled   their   medical   problems 

since  that  time? 

»A.     Yes,  such  as  came  in  my  field.   [25] 
•  Q.     What  period  of  time  was  that? 
A.     Since  1935,  previous  to  that  time  I  had  seen 
them  and  their  friends  at  the  San  Francisco  hos- 
pital. 

Q.  Doctor,  do  you  recall  being  called  to  the 
emergency  hospital  on  March  5,  1946,  to  see  Gladys 
Shaylorl 

iA.    Yes,  about  six  o'clock  I  was  called. 
Q.     Did  you  go?  A.     Yes,  sir. 

Q.  State  what  you  found? 
A.  The  patient  was  examined  in  bed,  having 
been  placed  there  following  receipt  at  the  hospital 
having  arrived  by  ambulance.  She  was  unconscious 
and  bore  evident  signs  of  recent  trauma,  the  most 
important  factor  was  a  large  hematoma  developing 
over  the  right  side  of  the  scalp  and  she  showed 
signs  of  cerebral  concussion;  she  was  in  moderate 
shock.  There  w^as  a  question  of  internal  injury  be- 
cause of  the  condition  of  the  bony  pelvis.  Ar- 
rangement was  made  and  I  had  her  transferred  to 
St.  Mary's  Hospital. 
Q.     You  treated  her  there?  A.     Yes,  sir. 

tk   Q.     Tell  the  Court  your  findings  ? 

Mr.  Collett:  I  object  to  this,  there  is  no  foun- 
dation laid  as  to  sequence  of  the  events,  this  is  am- 
big-uous. 
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The  Court:  I  take  it  that  the  Doctor,  in  his 
words  can  tell  the  condition  he  found  there.  You 
may  proceed.   [26] 

A.  I  see  the  information  here  in  my  writing, 
over  my  signature,  mider  the  classification  of 
"working  diagnosis,"  to  this  effect:  Cerebral  con- 
cussion, contusion  scalp,  contusion  right  shoulder, 
l^ossible  fractured  pelvis,  contusion  bladder,  multi- 
ple contusions  and  abrasions  and  strains  of  extremi- 
ties. The  patient  was  admitted  mider  those  condi- 
tions and  treatment  instituted  by  me  that  night. 
The  treatment  was  extensive. 

Q.     Was  she  conscious  or  unconscious?  |j 

A.     She  was  stuperous. 

Q.     What  time  was  this? 

A.  Six  forty-five  or  seven, — I  would  say  6:45  to 
7:15  following  her  admission. 

Q.     How  long  were  you  there? 

A.  About  three  and  a  half  hours  at  that  time, 
working  on  the  patient. 

Q.     Did  she  regain  consciousness  at  that  time? 

A.  She  could  be  roused  but  it  was  not  mitil  the 
following  morning  that  she  was  truly  cognizant  of 
her  surromidings.  She  showed  evident  signs  of 
cerebral  irritation  and  on  the  basis  of  neurological 
examination  a  diagnosis  of  concussion  was  made. 
Her  condition  was  such  as  to  not  warrant  x-ray  at 
that  time  although  I  ascertained  that  she  had  no 
cerebral  depression.  We  were  able  to  move  her 
next  morning  and  took  x-rays.  Because  of  the  evi- 
dent condition  during  the  interval  and  the  develop- 
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ing  of  the  blood  clot  in  the  abdominal  area  the  pa- 
tient was  watched  [27]  for  injury  to  the  bowel 
or  genital  urinary  system.  We  ascertained  that 
she  had  not  had  a  rupture  of  the  spleen  or  kidney 
through  tests  and  I  ascertained  she  had  not  rup- 
tured her  bladder.  The  trauma  being  to  the  lower 
front  of  the  abdomen  she  evidence  fracture  with- 
out gross  deformity  of  the  pelvis  because  of 
ability  to  induce  pain  and  increased  relaxation  of 
the  pelvis  to  pressure,  didn't  show  gross  fracture; 
this  was  subsequently  checked.  The  contusions  and 
abrasions  were  in  turn  treated  temporarily;  such 
medication  as  indicated  was  given  to  control  patient 
during  first  night.  I  had  at  my  disposal  copy  of 
Department  of  Public  Health  record  made  in  the 
normal  manner  and  included  in  that  file  which  is 
forwarded  in  such  cases  to  the  attending  physician. 
At  the  Emergency  Hospital  the  patient  w^as  exam- 
ined by  Doctor  Penn  and  it  is  noted  that  the  at- 
tending physician  was  notified  and  that  Doctor 
Sullivan  had  sent  the  patient  to  St.  Mary's  Hos- 
pital. This  report  can  be  substantiated  and  w^as 
acceptable  to  me. 

Q.     This  report  of  what,  Doctor? 

A.  Report  of  Doctor  Penn,  of  his  findings  in  re- 
lation to  his  investigation  of  the  patient  when  she 
was  brought  to  the  hospital.  It  is  included  in  our 
hospital  record. 

Mr.  Collett:  Now,  if  the  Court  please,  I  shall 
object  to  this  witness  testifying  to  any  other  report. 

The  Court:     Yes,  just  what  you  found.  Doctor. 

A.     My  findings  at  the  Emergency  Hospital  and 
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on  the  night  [28]  of  the  injury  have  been  men- 
tioned before,  specifically  they  are  hematoma  over 
the  right  skull,  evident  head  injury,  contusions  and 
strains  of  the  right  shoulder,  right  upper  extremity, 
tramna  to  the  lower  abdomen  with  large  blood  clot 
developed  in  the  lower  abdominal  wall,  fracture  of 
the  pelvis,  contusions  and  abrasions  on  the  lower 
extremities,  particularly  to  the  right  ankle. 

Q.     Did  you  have  x-rays  taken?  A.     I  did. 

Mr.  Collett :  I  object  to  the  answ^er  and  ask  tl^.at 
a  jDortion  be  stricken.  He  testified  it  was  his  ob- 
servation at  the  time  he  made  the  examination  after 
the  patient  went  to  St.  Mary's, — I  object  to  it  to 
the  extent  that  he  states  now  there  was  a  fracture 
and  before  he  stated  there  was  no  fracture. 

A.  The  clinical  evidence  is  such  as  to  indicate 
a  fracture. 

Q.     Did  you  have  x-rays  taken  at  the  time? 

A.     The  folloAving  day. 

Q.  Doctor,  I  show  you  exhibit  2  marked,  will 
you  examine  this  and  state  what  it  is? 

A.  X-ray;  these  are  taken  March  6,  1946,  in- 
cluding an  x-ray  of  the  shoulder,  girdle,  skull  and 
pelvis. 

Q.  I  show  you  exhibit  3  marked  for  identifica- 
tion, look  at  this, — first  I  might  say  Mr.  Collett 
and  I  agree  that  at  the  time  the  Grovernment  ex- 
amined Plaintiff  Gladys  Shaylor  they  asked  us  for 
the  x-ray  from  St.  Mary's  and  certain  [29]  x-rays 
were  taken  to  the  Marine  Hospital.  These  were 
delivered  to  our  office  and  the  record  girl  from  the 
hospital  didn't  bring  these.   Now,  will  you  examine 
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these  and  tell  us  when  these  were  taken  and  where  ? 

Mr.  Collett:  I  object  to  any  self-serving  dec- 
laration by  counsel  as  to  what  transpired. 

The  Court:  It  seems  to  me  it  is  just  a  question 
of  identification,  you  may  proceed. 

A.  The  latter  group  are  those  under  date  March 
20,  1946,  and  September  27,  1947,  taken  at  St. 
Mary's  Hospital  at  my  direction  of  this  patient, 
Gladys  Shaylor. 

Q.    What  about  this? 

A.     That  is  March  27,  1946. 

Q.     At  St.  Mary's  Hospital? 

A.  Yes,  sir.  There  are  two  views  of  the  pelvic 
structure,  and  the  third  view  which  was  a  specific 
detailed  picture  of  the  bladder. 

Mr.  Gfearhart:  I  offer  this  in  evidence  as  ex- 
hibit 3. 

The  Court:     It  may  be  admitted. 

Q.  Doctor,  I  show  you  envelope  of  x-rays  will 
you  tell  the  Court  where  those  were  taken? 

A.  This  patient  was  referred  to  Doctor  August 
Spitahiy  by  me.  These  pictures  were  taken  at  his 
direction. 

Q.     What  date?  [30] 

A.  These  two  were  taken  March  20  and  should 
be  with  this  single  film  dated  March  20.  They  w^ere 
taken  at  St.  Mary's. 

Mr.  Gearhart:  May  we  offer  this  also  as  ex- 
hibit 3? 

Mr.  Collett — I  will  object 

The  Court:    Keep  these  in  order  now,  what 

are  those.  Doctor? 


30         Walter  A.  Shaylor  and  Gladys  Shaylor 

(Testimony  of  Dr.  John  Robert  Sullivan.) 

A.     These  are  the  films  that  the  Government  had. 

The  Court:  They  are  taken  at  the  time  men- 
tioned and  are  of  the  patient? 

A.    Yes,  sir. 

The  Court:     Proceed  with  your  examination. 

Q.    What  time  were  these  taken? 

A.  March  20,  at  St.  Mary's.  That  is  March  20, 
1946. 

Q.    And  the  rest  in  this  envelope? 

A.  These  were  films  taken  by  Doctor  Levitian 
at  the  request  of  Doctor  Spitalny  and  was  done  for 
the  study  of  the  urinary  system. 

Q.     How  many  are  there? 

A.     Six  sets. 

Q.    And  when  were  these  taken? 

A.    June  6,  1946. 

Q.     At  your  direction? 

Mr.  Collett :     He  told  us  that. 

Mr.  Gearhart:    We  offer  these  in  evidence.  [31] 

The  Court:     Have  you  seen  the  exhibit? 

Mr.  Collett:     Yes,  I  have  seen  them. 

The  Court:  And  they  are  of  this  patient,  are 
they.  Doctor? 

A.     Yes,  sir,  they  are. 

The  Court:  They  may  be  admitted.  I  think 
this  is  exhibit  numbered  6. 

Q.  Showing  you  all  three  of  these.  Doctor, 
which  x-ray  show  what  you  have  testified  to,  or 
have  you  testified  here  as  to  a  fracture? 

A.  Well,  the  sequence  of  events  in  the  course 
of  investigations  was  to  determine  if  the  patient 
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had  a   fractured   skull.    The   film   under   date   of 
March  26  reveals  the  cranial  suture  markings  but 
no  evident  fracture  or  depression.    This   (indicat- 
ing) is  a  lateral  projection — this  is  a  similar  lateral 
projection  to  get  the  depth  that  cannot  be  demon- 
j  strated  on  this  machine.    This   (indicating)   is  an 
I  anterior-posterior  projection  and  shows  no  evident 
'  fracture  of  the  skull,  though  we  were  able  to  see 
some  increase  density  due  to  effusion  of  blood  into 
the  scalp  which  would  explain  the  hematoma.    This 
.   (indicating)    is    the    left    lateral    as    compared    to 
the  right  lateral,  it  is  negative  as  to  fracture.    This 
is  another  anterior-posterior  projection  and  it   is 
negative  for  fracture.     This  (indicating)  is  a  pic- 
ture of  the  right  shoulder  and  reveals  no   frac- 
ture.    The    [32]   humerous  is  indicated  here    (in- 
dicating)   and  there  was   some   swelling   and   con- 
tusions.     This    is    a    complement    picture    of    the 
same  shoulder.     Now,  this  is  an  x-ray  taken   of 
the  bony  pelvis,  used  for  sterioscopic  examination; 
that  reveals   some  widening   in   this   area   of   the 
pelvis.     The  maximum  pain  on  examination  w^as 
at  the   level   of  the   symphysis   here    (indicating). 
There  is  an  irregularity  to  the  plane  of  the  true 
pelvis  here  and  suggests  that  the  patient  had  a 
tearing  or  wrenching  force  resulting  in  the  pull- 
ing apart  of  the  bone. 

Q.    Doctor,  what  is  the  natural  condition? 

A.     This  is  not  a  movable  joint.     The  joint  is 

formed  by  the   close   proximation   of   two   bones, 

held  firmly  together  by  tough  ligament  structure. 

The    separation    here    is    approximately    4    mm. 
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whereas  it  should  be  less  than  1  inin.     There  is 
no  other  injury  indicated  to  the  true  pelvis,  but 
it  did  confirm  the  injury  to  the  sjniiphysis  pubis. 

Q.  And  what  is  the  effect,  or  how  does  that 
affect  the  motion  of  the  individual?  In  her  nat- 
ural motion  Doctor,  how  does  that  affect  her? 

A.  At  this  moment  there  was  an  instability 
of  the  pelvis  itself  through  which  all  the  weigh+ 
of  the  bod}''  is  transmitted.  There  was  a  disrup- 
tion of  this  unit  as  compared  to  this  (indicr.t- 
ing).  That  would  accomit  for  the  i)ain  radiating 
down  the  leg  and  account  for  the  pelvis  seem- 
ing to  move.  This  is  a  picture  taken  on  Septem- 
ber,— I  don't  [33]  see  the  date, — September  1947, 
to  ascertain  what  change  had  occurred  in  the 
bony  apposition;  the  patient  wearing  a  garment 
for  the  continued  stability  of  the  pelvis,  with 
some  small  loss  here,  that  is  the  change  noted 
here  at  this  point  (indicating).  This  is  a  larger 
film  and  shows  the  disproportion  of  the  plane  or 
curve  here  which  indicates  a  disruption  of  the 
symphysis  pubis.  These  were  taken  September 
27,  1947.  Included  in  this  group  was  a  single 
film  which  was  taken  while  she  was  hospitalized; 
this  is  one  of  a  series,  the  others  being  included 
in  this  other  envelope.  This  was  taken  before 
an  opaque  substance  was  introduced  into  the  blad- 
der. These  two  films  (indicating)  were  taken  at 
the  same  time  and  show  the  ordinary  bladder 
extended  and  no  evident  leakage  out  into  the  sur- 
rounding tissue  which  is  sufficient  indication  that 
the  bladder  gave  no  signs  of  rupture.     This  pro- 
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jection  is  a  lateral  view  where  we  are  able  to  see 
the  posterior  aspect  of  the  bladder  and  again 
there  is  no  evident  leakage  of  the  bladder  itself. 
This  (indicating)  is  a  set  of  films  taken  at  the 
request  of  Doctor  Spitalny  for  genito-urinary  in- 
vestigation. They  are  pictures  of  the  kidney  func- 
tion, the  kidney  to  the  bladder  function.  This 
was  taken  following  the  introduction  of  intraven- 
ous dye,  shows  the  characteristics  of  the  urinary 
system  in  draining  from  the  kidney  through  the 
ureter  into  the  bladder;  this  (indicating)  is  an 
outline  of  the  kidney  as  you  see.  [34]  The  kid- 
neys are  diagnosed  as  working  normally.  The 
dye  entered  the  bladder  without  interruption.  The 
full  series  were  a  repetition  of  this.  This  is  at 
a  later  period  of  time  showing  more  of  the  dye 
in  the  bladder  and  this  is  a  similar  picture  to 
the  one  shown  before  and  taken  five  minutes  later. 
This  is  a  flat  plate  and  this  is  another  film  show- 
ing more  die  in  the  bladder.  That  is  a  smnma- 
tion  of  the  x-rays. 

Mr.  Collett:  Which  of  the  x-rays  were  turned 
over  to  the  Marine  Hospital? 

Mr.  Gerhart:     Exhibit  4. 

A.  In  1946  the  films  were  put  in  the  file  and 
I  gave  an  order  to  have  all  the  films  given  to  the 
Government.  The  original  films  I  think  were  seen 
by  the  Government  representatives  at  St.  Mary's 
in  1946.  The  only  difference  here  is  that  this 
single  film  should  have  been  in   with   the   others. 

Mr.  Collett:  Those  are  the  ones  given  to  the 
Government  ? 
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A.    Yes,  as  near  as  I  can  ascertain. 
The  Court:     We  will  recess  at  this  time  mitil 

2  this  afternoon. 

2  o'clock  p.  m.,  April  12,  1948 

DIRECT  EXAMINATION  (continued) 

Q.  Doctor  as  I  remember  you  said  you  had  been 
the  physician  [35]  for  the  plaintiff  for  a  num- 
ber of  years?  A.     Yes,  sir. 

Q.  AYill  you  tell  the  Court  of  any  operations 
or  treatment  prior  to  this  date,  October  5,  1946, 
by  you,  Doctor? 

A.     You  mean  March  5,  1946. 

Q.  Yes,  March  5th,  tell  of  any  operations  or 
treatment  ? 

A.     May  I  have  recourse  to  my  notes? 

The  Court:  Notes  made  at  the  time  of  the  treat- 
ment or  operations,  yes,  you  may  refer  to  them 
simply  to  refresh  your  memory. 

A.  About,  let's  see,  primary  form  of  therapy 
was  directed  to  this  individual  on  August  6,  1943, 
at  which  time  this  patient  was  seventeen  years 
of  age 

Q.     — For  what  was  that.  Doctor? 

A.  As  I  say,  at  w^hich  time  she  was  seventeen 
years  of  age,  she  was  brought  to  my  office  and 
the  history  and  findings  were  those  of  recurrent 
appendicitis;  the  patient  w^as  noted  to  have  mild 
pyelitis  in  association  with  her  symptoms  of  ap- 
pendicitis. As  of  August  1943  following  adequate 
observation  a  later  diagnosis  of  terribly  inflamed 
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appendix;  medical  management  having  been  in- 
stituted the  patient  continued  to  present  symp- 
toms of  appendicitis  and  she  was  brought  to  me 
on  August  23,  194^^  and  at  that  time  a  chronic 
appendix  was  encountered  and  removed  and  the 
patient  had  a  normal  convalescence  to  discharge. 
Following  that,  in  about  a  month,  it  w^as  in  Octo- 
ber 1943  the  patient  again  was  [36]  brought  to 
me  by  her  mother,  at  which  time  she  was  having 
some  gastric  upset  diagnosed  as  gall  bladder 
trouble;  adequate  tests  confirmed  this.  The  pa- 
tient was  placed  on  a  diet  and  medical  manage- 
ment for  gall  bladder  w^hich  we  have  continued 
to  date.  In  January  1944  because  of  evident 
obesity  and  menstrual  difficulty;  pain  follow^ing 
menstruation,  a  basal  metabolism  was  done  to 
find  her  thyroid  condition;  this  was  found  defi- 
cient and  she  was  placed  on  therapy.  This  re- 
duced the  congestion  of  her  female  organs.  The 
medication  was  supplemented  by  instruction  to 
the  mother  to  carry  on  the  treatment  at  home. 
There  w^as  a  minor  accident  in  June  1945,  a  fall 
to  her  buttocks,  x-ray  taken  were  negative  to  frac- 
ture or  pathological  change,  this  required  treat- 
ment and  she  was  discharged  on  June  18,  1945. 
In  the  interim  from  June,  1945,  until  my  entrance 
into  the  case  for  treatment  because  of  this  injur}^, 
the  patient  was  only  on  the  gall  bladder  manage- 
ment and  thyroid  treatment  as  was  discussed  with 
her  mother. 

Q.     Doctor,  in  view  of  your  education,  training 
and  experience  and  the  history  of  this  case,  could 
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you   express   an   opinion   as   to   whether   there   is 
any  relationship  between  the  gall  bladder  trouble 
and    the    injury    she    sustained    and    suffered    on 
March  5,  1946? 

A.  There  has  been  no  trauma  to  the  area  of 
the  gall  bladder.  The  gall  bladder  is  not  involved 
in  this  condition,  as  such.   [37] 

Q.  There  is  no  logical  relationship  between  this 
gall  bladder  trouble  and  the  injury  of  March  5, 
1946? 

A.  No.  She  had  the  gall  bladder  symptomology 
antedating  her  injury. 

Q.  Doctor,  tell  the  Court  whether  or  not  she 
has  had  any  surgical  attention  by  you  since  March 
5,  1946,  or  in  the  first  part  of  1948? 

A.    Yes,  this  patient  was  brought  to  me. 

Q.     Tell  the  Court  the  history  of  that? 

A.  On  February  2,  1948,  the  patient  reported 
to  my  office;  she  complained  of  acute  abdominal 
pains, — originally  on  January  27,  1948, — that  occa- 
sioned careful  examination  upon  which  it  was 
found  that  she  had  pain  of  considerable  inten- 
sit.y  in  the  left  lower  quadrant  of  her  abdomen; 
a  tentative  diagnosis  of  Meckles  Diverticulum;  a 
very  careful  examination  and  x-ray  being  made 
to  confirm  the  symptoms  complained  of.  The  pa- 
tient sustained  increasing  distress  and  was  placed 
in  St.  Mary's  hospital  February  9  because  of  some 
bowel  obstruction,  or  bowel  obstructive  symptoms. 
She  was  operated  and  obstruction  found  in  her 
small  bowel  approximately  19  or  20  inches  from 
the  terminal  end  of  the  small  bowel.     The  patient 
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made  an  uneventful  recovery  at  that  time  and  I 

feel  has  recovered  from  the  effects  of  the  surgery. 

However   several   things   were   noted   during   that 

procedure. 

We  noted  replacement  by  scar  tissue  to  a  great 
extent  of  the  muscular  tissue  and  facia  w^hich  I 
attributed  to  the  [38]  marked  bleeding  of  the 
abdominal  wall  sustained  in  March  1946. 

Q.     Sustained  March  5,  1946? 

A.     Yes,  sir,  and  found  on  March  5,  1946. 

Q.  Doctor,  in  your  opinion  would  that  require 
an  operation  to  correct  that  situation? 

A.    Yes,  sir. 

Q.  Doctor,  what  would  you  say  would  be  a 
reasonable  charge  for  such  an  operation? 

A.  That  operation  which  was  done  and  the  diag- 
nosis which  I  classed  being  due  to  an  obstruction  of 
the  small  bowel  the  ordinary  charge  would  be 
$250.00  for  that  phase  of  it. 

Q.  Now,  Doctor,  from  your  treatment  of  Gladys 
Shaylor  can  you  state  from  your  knowledge  and 
experience  as  a  medical  man,  as  a  practicing  phy- 
sician whether  or  not  you  found  any  present 
kidney  or  bladder  symptoms? 

A.  The  patient  at  the  present  time  no  longer 
demonstrates  the  original  defects.  The  bladder 
function  is  restored  to  normal  in  so  far  as  capacity 
is  concerned.  The  patient  does  express  pain  in 
relation  to  her  bladder  at  the  present  time  but 
it  is  not  so  much  pain  of  the  bladder  as  it  is  the 
structure  overlying  the  bladder  and  inner  abdom- 
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inal  wall  and  symphysis  pubis  wherein  she   sus- 
tained her  bony  injury. 

Q.  Doctor,  did  you  prescribe  any  belt  for  the 
relief  of  this  pain?  [39] 

A.  The  patient  before  being  discharged  in  1946 
was  fitted  for  a  supportive  garment  to  be  worn 
constantly  as  a  substitute  for  a  cast  to  control 
her  pelvic  injury. 

Q.     Before  she  left  the  hospital? 

A.    Yes,  sir. 

Q.  Can  you  state  whether  or  not  she  was  con- 
fined to  bed  after  leaving  the  hospital? 

A.  The  patient  was  transferred  out  of  the 
hospital  on  account  of  the  bed  load  and  sent  home 
and  not  permitted  to  come  to  my  office  for  ap- 
proximately two  weeks  for  the  institution  of  physio- 
therapy. 

Q.  Considering  your  education,  experience  and 
the  history  of  this  case  could  you  express  an  opin- 
ion as  to  whether  there  is  a  permanent  injury  to 
the  plaintiff  Gladys  Shaylor  with  reference  to 
her  pelvis,  her  symphysis  pubis? 

A.  From  the  separation  which  I  have  explained 
as  shown  in  the  films,  this  has  given  rise  to  some 
instability  in  the  pelvic  ring  which  accounts  for 
the  pain,  on  any  jarring  motion,  through  the  lower 
extremities,  any  turn  of  the  body  will  produce 
pain  in  the  neighborhood  of  the  symphysis  pubis, 
in  what  should  be  a  solid  joint. 

Q.     Could  you  state  that  would  be  permanent? 

A.  Because  of  the  lapse  of  time  since  the  date 
of  the  injury  and  the  improvement  noted,  I  w^ould 
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say  the  condition  today  in  relation  to  the  pelvis 

is  permanent,  that  is,  as  to  the  symphysis  pubis. 

Q.  Now,  Doctor,  before  I  show  you  this, — ^let 
j  me  ask  you  [40]  if  in  your  opinion,  taking  into 
consideration  your  training,  experience  and  the 
history  of  this  case,  can  you  express  an  oi^inion 
with  reference  to  the  head  injury,  the  concussion 
which  you  described,  whether  she  will  have  head- 
aches permanently? 

Mr.  Collett:  We  object  to  that  question,  it 
does  not  state  all  the  elements  if  he  is  asking  a 
hypothetical  question 

The  Court:  — I  don't  think  this  is  in  the  form 
of  a  hypothetical  question,  and  if  the  Doctor 
understands  the  question  he  may  answer. 

A.     I  think  I  can  answer. 

The  Court:     Very  well. 

A.  The  patient  on  primary  examination  pre- 
sented hematoma  over  the  right  side  of  scalp, 
right  parietal  region.  It  was  evident  that  the 
patient  had  been  struck  on  the  scalp  to  produce 
the  hematoma  there,  and  there  were  certain  neuro- 
logical findings,  irrationability,  indicating  a  de- 
gree of  cerebral  concussion,  at  no  time  did  she 
demonstrate  any  definite  localizing  lesion  wherein 
one  could  say  the  motor  area  was  affected,  but 
she  did  have,  over  a  period,  progressively  decreas- 
ing headaches  in  the  right  temple  area.  Indus- 
trially we  anticipate  that  following  an  unconscious 
period  due  to  head  injuries,  then  the  patient  may 
or  may  not  have  a  visible  degree  of  post-traumatic 
headache  usually  localized  in  the  same  area  as  the 
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trauma   for   an   indefinite   period.     This   patient's 
frequency   of   headaches    is    gradually    decreasing, 
which  is  a  good  sign.   [41] 

Mr.  Collett:  I  ask  that  the  whole  answer  be 
stricken,  there  is  no  foundation  laid  as  to  what 
her  symptoms  w^ere,  no  foundation  as  to  her  treat- 
ment, so  far  as  the  treatment  of  the  Doctor  is 
concerned  there  is  nothing  as  yet  to  disclose  what 
that  treatment  was? 

The  Court:  I  thought  he  gave  us  the  condition 
of  her  head  at  the  time  of  the  accident,  I  may  not 
have  understood  it. 

A.  Yes,  in  the  hospital  record  I  stated  a  cereb- 
ral concussion  and  hematoma  of  the  scalp  as  one 
of  the  findings  and  diagnosis. 

The  Court:     The  answer  may  stand. 

Q.  Now,  Doctor,  I  show  you  a  statement  on 
your  stationery  and  I  would  like  at  this  time  to 
have  it  marked  for  identification. 

(Whereupon     document     was     marked     by 
Clerk.) 

Q.  Now  I  wish  you  would  look  at  plaintiff's 
exhibit  7  marked  for  identification,  examine  it 
and  tell  the  Court  whether  that  represents  reason- 
able charges  for  your  services  covering  the  period 
from  March  5,  1946,  to  the  present  time. 

A.  I  think  this  is  a  reasonable  charge  and  this 
is  based  on  the  Industrial  Accident  Commission 
fee  schedule. 

Mr.  Gearhart:    I  offer  it  in  evidence. 

Mr.  Collet:  I  object  to  that.  Is  this  a  schedule 
of  the  commission  fees  or  it  is  the  Doctor's  charges. 
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Q.     Doctor,  did  you  prepare  that? 

A.  This  is  prepared  in  my  office  by  my  secre- 
tary, it  is  for  emergency  treatment,  treatment  for 
shock  at  the  emergency  hospital,  treatment  at  St. 
Mary's  hospital  care  and  attention  3/5/46  to  and 
including  3/22/46.  Orthopedic  management;  frac- 
tured pelvis,  right  shoulder  injury,  right  leg  and 
right  leg  injury;  genito-urinary  treatment  and  in- 
vestigation neuro-surgical  management,  and  hos- 
pital calls.  There  are  three  items  in  1946,  1947  and 
one  in  1948  arising  directly  out  of  the  injury  sus- 
tained in  addition  to  charges  for  certain  medical 
transcripts  requested  of  me  in  this  case. 

Mr.  Gearhart :    I  offer  that  in  evidence. 

Mr.  Collett:  I  object  to  it  on  the  ground  that 
it  is  not  established  as  to  when  these  charges  were 
prepared  and  whether  or  not  they  have  been  paid 
by  the  plaintiff. 

The  Court:    Is  that  the  charge  you  made  to  her? 

A.     Yes,  sir,  these  charges  (indicating). 

The  Court:    That  is  what  she  owes  you? 

A.  Yes,  sir,  and  as  noted  here,  medical  reports 
requested  and  testimony  in  Court. 

The  Court:    Exhibit  7  may  be  admitted. 

Mr.  Gearhart:     I  will  read  this  at  this  time. 

"Miss  Gladys  Shaylor,  119  Hampshire  St.,  San 
Francisco,  Califorina. 

"For  professional  services  rendered,  and  this 
is  dated  [43]  April  12,  1948. 

"3/5/46  Emergency  Hospital.  Examination, 
emergency  treatment,  treatment  for  shock.  3/5/46 
St.  Mary's  hospital  care  and  attention  3/5/46  to 
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and  including  3/22/46.  Orthopedic  management; 
fractured  pelvis,  right  shoulder  injury,  right  leg 
and  right  ankle  injury.  Genito-urinary  treatment 
and  investigation;  neuro-surgical  management. 
Hospital  calls,  $200.00. 

^'Medical  management  2/23/46  to  and  including 
12/31/46.  Examination,  physiotherapy,  consulta- 
tions, $110.50. 

*' Medical  services  1/1/47  to  and  including 
12/31/47.  Examinations,  treatments,  medical  re- 
ports submitted  in  this  case.    $140.00. 

'^  Medical  services  1/1/49  to  and  including  4/12/48. 
Examinations,  consultations  $50.00. 

"Court  testimony  4/12/48  $100.00,"  making  a  to- 
tal of  $600.50. 

Mr.  Grearhart:  I  would  like  to  have  this  marked 
as  the  next  exhibit. 

(Whereupon  exhibit  8  was  marked  by  Clerk.) 

Cross  Examination 
By  Mr.  Collett. 

Q.  This  exhibit  2  is  an  x-ray  taken  3/6/46,  as 
I  understand  it.  Doctor,  now  I  am  referring  to 
plaintiff's  exhibit  2  the  x-ray  of  the  abdominal 
area  taken  March  6,  these  were  taken  for  the  pur- 
pose of  stereoscopic  examinations? 

A.     That  is  right. 

Q.  Now,  these  (indicating)  are  the  same  pic- 
ture? A.     The  same  picture. 

Q.  Exhibit  2-A  would  you  again  point  out  the 
area  which  you  testified  concerning  on  direct  ex- 
amination involving  the  symphysis  pubis? 
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A.  For  clarity  I  think  we  should  have  a  better 
description  of  the  pelvic  structure  so  one  will 
know  where  it  occurs.  The  entire  structure  is 
known  as  the  pelvic  bony  ring  the  sacrum  is  at 
the  posterior  of  the  spine  and  joins  there  bilat- 
erally at  a  joint  known  as  the  sacro-iliac.  This 
portion  (indicating)  is  known  as  the  ilium.  The 
iliac  cross  this  portion  (indicating)  comes  forward 
and  there  is  posteriorly  the  hip  joint;  there  are 
two  prongs  here  known  as  the  inferior  and  supe- 
rior rami  [45]  which  again  join  in  the  bony 
structure  of  the  pelvis,  this  is  known  as  the  sym- 
physis pubis  (indicating).  Any  separation  in  these 
joints  revert  to  the  posterior  or  the  sacro-iliac  or 
the  entire  function  as  the  symphysis  pubis  is 
more  or  less  protective  of  distortion  in  the  pelvic 
bony  circle.  It  frequently  happens  because  of  in- 
jury to  the  pelvis  that  either  or  both  the  rami  are 
injured.  This  did  not  occur  here.  Whatever  force 
was  applied  opened  up  this  joint,  and  it  is  con- 
sidered a  fractured  pelvis  because  there  is  a  break 
in  the  bony  continuity  of  the  structure. 

Q.  The  only  area  of  involvement  so  far  as 
the  hip  arrangement  is  concerned  is  the  symphysis 
pubis  as  it  is  called. 

A.  The  sjrmphysis  itself  does  not  enter  into 
the  hip  structure.  The  only  disruption  in  the 
bony  pelvis  is  the  break. 

Q.  What  is  the  nature  of  the  tissue  that  covers 
that  separation? 

A.     Densely  thickened  fibro-cartilage  structure, 
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similar  to  the  ones  that  hold  your  skull  together. 

Q.  Where  is  this  with  reference  to  the  buttocks, 
Doctor?  A.     It  is  the  exact  opposite. 

Q.  The  buttocks  is  posterior  and  the  symphysis 
pubis  is  anterior?  A.     That  is  correct. 

Q.    What  involvement  is  this  area  subject  to? 

A.  What  phase  of  trauma  can  be  delivered, 
you  mean? 

Q.  I  will  withdraw  that.  What  diseases  or  in- 
fluences is  that  area  subject  to? 

A.  Well,  years  ago, — this  is  historical,  before 
the  advent  [46]  of  improved  obstetrics  the  pre- 
senting of  the  head  or  fetus,  could  not  enter  the 
true  pelvis,  necessitating  the  old  time  obstetrician's 
opening  the  abdominal  wall  with  considerable  man- 
ipulation of  this  area  to  permit  the  passing  of 
the  fetal  head  and  was  considered  a  problem.  So 
far  as  disease  is  concerned  that  bony  structure 
can  be  involved  in  any  bone  disease,  that  is,  any 
disease  that  involves  any  other  bony  structure. 

Q.  Doctor,  you  mentioned  obstetrics,  in  the 
process  of  childbirth  is  there  any  separation  that 
occurs  in  that  area? 

A.  There  is  a  strain,  not  only  on  the  symphysis 
pubis  but  on  the  sacro-iliac  joint  in  the  conforma- 
tion and  descent  of  the  fetal  head  through  the  true 
pelvic  outlet. 

Q.  Is  that  considerable  of  a  strain  on  that  area, 
that  is,  at  the  time  of  the  delivery  of  the  child? 

A.  No,  for  the  simple  reason  that  since  the 
advent  of  caesarean  practice  the  doctor  does  not 
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conjecture  as  to  the  size  of  the  fetus  compared  to 

this   bony  portion 

^    Q.     Doctor,  let  us  ask  you  this,  during  the 

"course  of  childbirth  in  the  average  female  is  that 
area  not  subject  to  a  good  deal  of  strain? 

A.  That  is  most  difficult  to  answer  because  of 
conditions;  the  attempt  today  is  to  prevent  any 
strain.  The  pelvis  does  not  give.  It  can  be  stretched 
if  forceps  are  placed  within  the  vaginal  tunnel 
and  around  the  descending  fetal  head  then  by  ex- 
ternal leverage  some  strain  is  placed  but  the  amount 
of  strain  necessary  to  produce  that  sort  of  thing 
is  likely  to  produce  death  to  the  fetal  head. 

Q.  This  roughness  here  (indicating)  was  caused 
by  the  [47]   accident  of  March  5,  1946,  you  say? 

A.  No,  I  said  that  the  opening,  the  separa- 
tion, and  the  indications  of  this  picture  taken  on 
March  6,  shows  a  disproportion  in  the  symphysis 
over  normal.  One  undoubtedly  resulting  from  a 
vulsion  type  of  fracture  in  that  area. 

Q.     Define  fracture  in  the  sense  you  are  using  it  ? 

A.  Vulsion  type  is  one  wherein  the  ligmentous 
structure  attaching  two  bones  is  disrupted  by 
force.  This  type  is  somewhat  irregular  but  we 
can  refer  to  the  shoulder  point  where  the  acromi- 
clavicular  joint  is  disrupted  by  such  type  of  frac- 
ture. We  can  also  point  to  such  type  where  the 
muscles  are  torn  directly  off  the  bone  vsuch  as 
about  the  shoulder  girdle  and  later  bony  spicules 
can  be  seen  where  they  have  been  torn  off  the  ])one. 

Q.  Doctor,  by  vulsion  type  of  fracture  I  am 
trying  to  understand  you.     It  is  not  necessarily 
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a  fracture  of  the  bone.    It  may  be  a  torn  ligament. 

A.  There  is  vultion  of  the  ligamentous  struc- 
ture carrying  with  it  some  of  the  critical  substance 
of  the  bone? 

Q.     And  this  is  that  type? 

A.  I  consider  it.  On  the  increase  of  the  mo- 
bility of  the  symphysis  on  manipulation  at  that 
time  she  had  some  hemorrhage  in  the  tissue. 

Q.  Doctor,  at  the  time  of  the  accident  and  the 
examination  if  it  had  been  the  condition  there 
would  be  necessarily  a  reaction  to  your  endeavor 
to  establish  mobility? 

A.  The  point  is  that  testing  for  fracture  in  and 
about  the  [48]  pelvis,  pressure  is  never  applied 
to  this  area.  Interpretation  of  any  fracture  in- 
volving the  pelvic  ring  is  done  by  transmission 
and  if  there  is  a  break  in  the  continuity  the  side 
so  involved  will  cave. 

Q.  From  what  type  of  fracture  would  that 
come  about? 

A.  Fracture  in  here  and  through  here  (indi- 
cating)  or  involving  the  entire  ileo. 

Q.  You  state  that  the  hip  would  move?  It 
would  move  on  the  application  of  force,  which 
would  be  pressure? 

A.  This  would  not  move  to  any  extent;  but 
movement  of  some  distance,  the  pelvis  is  a  solid 
structure.  Where  there  is  pressure  applied  and 
a  break  in  the  continuity  of  the  bony  ring  there  j, 
is  a  loss  of  resistance  to  the  pressure  applied 
indicating  some  break  somewhere,  a  break  in  the 
stability  of  the  bony  pelvic  ring.     This  was  evi- 
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dent  at  this  time.  I  cannot  say  whether  tliat 
transmission  or  the  transmission  of  shock  resulted 
in  this  shifting  each  time.  You  see  we  test  over  the 
pelvis  to  determine  whether  there  is  any  clinical 
evidence  of  fracture  involving  the  pelvis. 

Q.  But,  Doctor,  in  that  picture  what  would 
you  point  out  as  to  the  conclusion  you  express? 

A.  The  separation  of  4  mm.  and  some  drop  of 
the  right  side  of  the  superior  border  as  compared 
with  the  left  side  here  (indicating). 

Q.  Could  this  have  been  caused  at  any  other 
time   or  by   any   other   cause   than   thiy   accident? 

A.  I  do  not  feel  that  it  could.  The  x-ray 
of  her  bony  [49]  structure  intepreted  by  compe- 
tent men  in  connection  with  the  fall  which  I  pre- 
viously discussed  was  entirely  negative  of  any 
disturbance  in  the  pelvis.  These  were  taken  by 
Doctor  Williams   of  this   city. 

Q.     She  suffered  an  injury  to  the  buttocks? 

A.     That  is  correct. 

Q.  And  your  knowledge  upon  that  is  as  to  the 
external  appearance  and  as  to  what  the  x-ray 
showed  at  that  time? 

A.  Yes,  that  injury  occurred  previous  to  this 
injury  of  March  5,  1946;  as  I  previously  gave 
testimony,  at  that  time  the  patient  had  a  moder- 
ate contusion  of  her  gluteal  fold  or  buttocks  and 
required  treatment  for  12  or  13  days  for  the 
bump  on  the  buttocks.  X-ray  was  taken  and 
when  interpreted  was  negative  of  any  pelvic  in- 
volvement, sacro-iliac  or  lower  spine. 

Q.     Did  you   observe   that   x-ray   in   so   far   as 
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that  area  is  concerned;  that  symphysis  pubis? 

A.  Yes,  there  appeared  to  be  no  deformity 
of  her  symphysis  pubis  at  that  time. 

Q.  What  other  causes  may  accomplish  similar 
pictures  as  we  have  here,  Doctor,  could  horse- 
back riding;  would  that  show  a  similar  picture  as 
the  one  you  have  here? 

A.  No,  I  feel  that  would  not  be  productive 
of  separation  unless  there  was  trauma  of  more 
severity  than  could  be  caused  by  horseback  riding. 
If  the  horseman  was  thrown  it  could  possibly 
produce  such  a  picture. 

Q.  Do  you  know  what  the  cause  of  the  but- 
tocks injury  was?    [50] 

A.  Slipped  on  a  step  and  hit  the  leader  of 
the  step  with  her  buttocks? 

A.     To  what  extent  was  the  injury? 

A.  Black  and  blue  mark.  She  was  under  ob- 
servation for  two  weeks.  She  had  diathermy  to 
the  soft  tissue. 

Q.  The  elements  that  you  state  that  indicate 
a  fracture  are  in  this  area;  the  roughening  of 
the  edge? 

A.  Directly  over  the  right  side  here  (indicat- 
ing) the  interpretation  placed  on  the  x-ray,  the 
right  side  here. 

Q.  Then  as  far  as  the  picture  is  concerned  it 
is  the  moderate  increase  or  slight  increase  in 
width  shown  in  this  area? 

A.  Through  here  and  particularly  the  depres- 
sion or  rather  the  disruption  not  in  conformity 
with  the  normal  circular  contour.     This   demon- 
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strates  in  Doctor  Capp's  film  taken  in  1947  wherein 
he  interpreted  it  as  being  a  little  wider  than  the 
first  films.  These  films  are  in  the  record.  This 
was  considered  a  minimal  degree  of  separation  of 
the  symphysis  pubis  on  the  occasion  of  this  ex- 
amination 1 

Q.  Doctor,  have  you  had  many  cases  such  as 
this? 

A.  Yes,  I  have  had  cases  where  this  was  badly 
disrupted,  where  this  (indicating)  was  driven  up 
into  the  bladder.  In  this  case  there  was  a  mini- 
mimi  degree  of  disruption.  You  see  this  pelvis 
is  designed  to  protect  the  structures  within  it. 
We  are  concerned  mostly  with  what  happened  to 
the  structure  within  the  pelvic  ring.  When  any- 
thing [51]  happens  to  the  pelvic  ring  we  inves- 
tigate as  to  the  soft  tissues  damaged. 

Q.  Now,  Doctor,  plaintiff's  exhibit  3- A  which 
is  an  x-ray  of  the  same  area  as  plaintiff's  exhibit 
2-A.  A.    Yes. 

Q.  That  was  taken  I  believe  on  September  27, 
1947?  A.     Yes. 

Q.  This  particular  x-ray  we  now  have,  the  right- 
hand  side  to  our  left  is  that  correct? 

A.     As  we  look  at  it  now. 

Q.  Do  you  see  any  difference  in  the  x-ray  and 
:  plaintiff's  exhibit  2-a.  That  is,  do  you  see  any 
'   difference  in  3-a  and  2-a? 

A.  It  is  difficult  to  interpret  in  this  respect, 
I  of  course  one  must  rotate  to  appreciate  this,  that 
;  is  to  make  this  film  constant  with  this  film  in  the 
I  view  box.     It  should  be  turned  around. 
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Q.     Very  well,  turn  it  around. 

A.  There  has  been  a  gradual  replacement  and 
thickening  of  the  bone  in  this  level  of  the  syni- 
2)hysis.  You  will  notice  the  persistence  of  the 
slight  drop  as  to  the  level  at  the  point  of  the 
superior  margin  of  the  sjTnphysis,  indicating  that 
the  right  side  of  the  pelvis  is  do\Mi.  It  is  only 
a  fraction  of  an  inch  ])ut  it  is  nevertheless  present, 
that  and  the  width  there  are  the  only  means  shown 
of  explaining  the  persistent  tenderness  when  one 
[52]  presses  over  the  symphysis  pubis. 

The  Court:     Does  it  show  improvement? 

A.  There  has  been  no  further  marked  separa- 
tion and  it  has  not  come  together.  The  healing 
has  occurred. 

The  Court:  Would  that  healing  increase  as 
time  goes  on? 

A.  It  may  improve  if  the  patient  was  an  ath- 
letic individual  of  normal  weight  and  in  the  proper  jl 
age  group,  but  this  patient  being  moderately  obese, 
her  weight  would  tend  to  aggravate  the  separa- 
tion. The  official  interpretation  of  these  films  is 
somewhere  in  this  record.  I  think  that  the  last 
measurement  of  it  was  4  mm.  separation  in  the 
symphysis  at  the  time  these  films  were  taken.  So 
far  as  the  patient  is  concerned  this  healing  has 
taken  place.  There  is  no  bony  union  but  a  dense 
ligamentous   structure. 

The  Court:  Is  there  any  improvement  shown 
between  the  two  pictures? 

A.  I  feel  there  has  been  in  this  respect.  Where 
the  line  here  in  the  film  of  March  6,  is  a  little 
fuzzy  the  line  here  is  more  solid.     I  would  say 
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there  has  been  a  healing  of  the  ligamentous  struc- 
ture that  are  attached  there. 

Q.  This  particular  area  is  very  strongly  con- 
structed in  physiological  composition  of  the  body? 

A.     Yes,  and  it  is  a  point  of  extreme  stress.  [53] 

Q.  If  there  was  a  tear  in  the  tissue  in  that 
particular  area   wouldn't   it   show   on   the   x-ray? 

A.  Density  of  tissue  is  not  constant  with  the 
bone.  It  will  deflect  the  x-ray  to  an  extent,  as 
does  bone. 

Q.  You  are  going  to  show  the  separation  in 
other  pictures  of  this  type? 

A.     It  can  be,  that  is  correct. 

Q.     Were  there  any  side  views  taken? 

A.  No.  A  stereoscopic  inspection  gives  the  ex- 
pert the  density  that  is  necessary. 

Q.  In  Doctor  Capps'  report  it  states  as  fol- 
lows; and  this  is  taken  from  plaintiff's  exhibit  1, 
the  report  from  the  St.  Mary's  films,  or  the  St. 
Mary's  x-ray  report: 

"Films  of  the  pelvis  show  very  minimal  sepa- 
ration of  the  pubis  wdth  a  slight  irregularity  at 
the  upper  border  of  the  right  side  of  the  sym- 
physis. This  may  be  simply  a  torn  ligament  to 
produce  this  appearance,  for  there  is  no  separa- 
tion at  the  sacro-iliac  joints  or  any  fracture  of 
either  hip  joint  or  of  the  sacrum." 

A.  That  is  what  I  have  been  implying  that  is 
a  torn  ligamentous  structure. 

Q.  If  there  had  been  a  fracture  wouldn't  Doc- 
tor Capps  have  reported  it? 

A.  He  gave  an  adequate  description  as  to  the 
condition. 
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Q.  I  am  trying,  Doctor,  to  have  you  explain 
what  you  have  termed  a  fracture?  [54] 

A.  A  separation  of  the  pubis  is  a  break  in  the 
continuity  of  the  bony  pelvis. 

Q.  A  break  in  the  continuity  but  is  it  a  frac- 
ture? 

A.     To  all  intents  and  purposes,  yes. 

Q.     To  all  intents  and  purposes. 

A.  There  has  been  an  interruption  in  the  nor- 
mal continuity  of  the  bony  structure  by  the  sepa- 
ration of  the  two  bones,  a  fracture  of  the  con- 
tinuity of  the  bony  ring  has  occurred. 

Q.  The  continuity  of  the  bony  ring  is  inter- 
rupted, you  say,  and  there  is  a  separation  in 
the  area,  now,  under  any  of  these  circmnstances, 
Doctor,  is  it  the  ordinary  thing  for  you  to  call 
a  strained  ligament  a  fracture? 

A.  I  see  what  you  are  implying.  If  the  strained 
ligament  has  to  do  w^ith  a  ligamentous  structure 
that  holds  together  solid  bone  or  what  is  con- 
sidered a  solid  joint,  one  without  motion  it  is 
considered  a  fracture.  For  example  sutures  in 
the  skull  are  held  together  by  similar  structure; 
if  a  man  receives  a  blow,  or  some  force  applied 
to  the  skull  and  it  depresses  a  whole  section  of 
the  bone,  there  may  not  have  been  a  fracture 
of  any  bone,  but  the  man  is  considered  to  have 
a  fractured  skull. 

Q.  You  recommended  and  the  plaintiff  has 
worn,  to  some  extent  a  truss  or  brace? 

A.  A  pelvic  support  which  produces  constant 
pressure  to  stabilize  this  area  of  the  pelvis.   [55] 
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Q.  A¥liat  is  ordinarily  the  history  of  this  type 
of  injury  as  far  as  healing  is  concerned? 

A.  Fractures  of  the  symphysis,  separation  and 
tears  frequently  occur  as  supplement  to  other 
major  fractures  of  the  pelvis,  fractures  through 
the  ilia  with  tortuous  action  tear  this  structure 
apart  and  produce  an  abnormal  deformity.  Lack 
of  stability  here  and  elsewhere  would  permit  the 
hip  motion  to  throw  this  segment  of  bone  (indi- 
cating) up  into  the  soft  tissue  of  the  pelvis.  In 
fractures  of  this  type  when  the  thrust  is  made 
upward  there  is  a  tendency  for  this  (indicating) 
to  rise  up  in  this  motion  because  of  the  instability 
of  this  union. 

The  Court:  Doctor,  in  such  fractures  as  you 
have  here  what  is  the  history  as  to  recovery? 

A.  Statistically  the  wearing  of  a  supportive 
type  of  garment,  with  a  separation  and  minor 
fracture  of  this  part  of  the  symphysis  makes  it 
reasonably  safe  to  permit  ambulation  within  a 
period  of  four  weeks.  Such  treatment  as  is  re- 
quired  pending   restoration   of   the   normal   struc- 

j    ture  is  given  if  you  can  fix  the  pelvis,  stabilize 
it  through  a  garment;  the  weight  is  taken  from 

I    here  (indicating)  with  some  discomfort. 

i        Q.     The  patient  Gladys  Shaylor,  when  was  she 

]    last  examined  by  you  for  a  determination  of  her 

I    present    condition    so    far    as    this    phase    of    the 

;    injury  is  concerned? 

A.  Interpretation  made  as  to  the  history  and 
effects    of    [56]    the    injuries    in    December.     She 

i    has  been  examined  this  year  also,  not  with  addi- 
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tional  x-ray  but  she  has  been  examined.     I  feel 

that  it  is  permanent  in  that  respect. 

Q.  You  state  in  your  opinion  this  has  perma- 
nently affected  the  plaintiff? 

A.  Yes,  sir.  One  thing  at  this  point:  May  I 
ask  that  Doctor  Capps'  report  and  interpretation 
of  this  fihn  which  is  that  of  September  I  believe 
and  I  think  we  have  it 

Mr.  Collett:  I  think  the  question  has  been 
answered. 

The  Court:  Yes,  I  think  the  Doctor  has  an- 
swered and  no  further  explanation  is  necessary. 
We  mil  recess  at  this  time  for  fifteen  minutes. 

April  12,  1948,  3:15  p.  m. 

Q.     Doctor,  what  is  urachus? 

A.  Congenitally  speaking  it  is  one  of  the  in- 
tegral parts  of  the  placenta  and  umbilical  cord; 
in  the  fetal  development  it  has  to  do  with  the 
entire  congenital  development  and  preserves  itself 
during  and  after  birth.  It  is  a  cord  between  the 
bladder  and  the  navel,  terminating  at  the  umbili- 
cus or  navel. 

Q.  Have  you  observed  any  discharge  at  the 
navel  in  the  plaintiff  in  this  case? 

A.  Yes,  sir,  she  did  complain  of  discharge 
at  the  time  of  the  injury  but  I  attached  no  par- 
ticular significance  to  [57]  it  feeling  it  was  part 
of  the  muscle  or  fascia  tramna  of  the  inner  ab- 
dominal wall. 

Q.  When  did  you  first  have  knowledge  of  some 
difficulty  in  that  area,  that  is,  on  this  individual? 
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A.  I  don't  recall  the  exact  date  but  sometime 
after  the  patient  left  the  hospital  she  complained 
of  some  discharge  arising  at  her  navel  or  umbili- 
cus.   I  attributed  it  to  a  leakage  from  the  urachus. 

Q.  Doctor,  the  gall  bladder  trouble  for  which 
you  treated  her.  What  were  the  symptoms  ob- 
served by  you  at  the  time  you  treated  her*? 

A.  That  w^as  in  1943;  the  patient  reported 
to  the  office  with  her  mother.  She  complained  of 
bow^el  discomfort  and  passage  of  acholic  stools, — 
those  are  devoid  of  bile, — on  examination  of  the 
abdomen, — the  gall  bladder  lies  in  the  right  upper 
quadrant.  That  was  distinct  and  quite  tender 
and  a  diagnosis  of  mild  cholecystitis  was  made. 
The  patient  was  placed  on  a  diet  and  given  medi- 
cation to  bring  about  a  normal  function  of  the 
gall  bladder. 

Q.  What  were  the  difficulties  of  her  menstrual 
period  ? 

A.  It  wasn't  right  at  that  time  but  it  was  a 
short  time  after  because  of  her  evident  upset 
plus  the  fact  of  considerable  menstrual  discomfort, 
she  was  brought  to  the  office  by  her  mother.  I 
attributed  the  condition  to  an  unbalanced  thyroid 
gland  and  in  turn  the  increase  [58]  in  size  of 
her  ovaries  resulting  in  pain  and  increasing  at 
the  termination  of  the  menstrual  flow.  She  was 
placed  on  thyroid  management  which  resulted  in 
diminution  of  the  menstrual  pain. 

Q.     Does  she  still  complain  of  menstrual  pain? 

A.  Not  to  the  constant  degree  she  did  before. 
It  is  variable  now. 
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Q.  Does  she  complain  of  headaches?  When 
did  she  last  complain  of  headaches? 

A.  The  patient  said  to  me  recently  that  the 
old  headache  which  had  been  rather  constant  had 
gradually  subsided  and  only  occasionally  does  she 
have  pain  through  the  right  parietal  area  of  the 
scalp. 

Q.     When  was  the  last  complaint? 

A.  The  latter  j^art  of  last  year  so  far  as  a 
severe  headache  is  concerned.  The  most  recent 
investigation  was  to  the  effect  that  she  has  had 
minor  degree  on  occasions  of  headaches  in  rela- 
tion to  the  trauma  as  I  attribute  it. 

Q.  In  your  examination  of  her, — Doctor,  let 
me  ask  you,  there  are  many  kinds  of  headaches? 

A.     That  is  correct. 

Q.    A  great  many  people  complain  of  headaches? 

A.     That  is  correct. 

Q.  And  it  is  a  complaint  probably  w^here  very 
few  of  us  are  confronted  wdth  any  of  these  occur- 
rences or  an}^  accidents? 

A.     That  is  correct.  [59] 

Q.  Did  she  complain  of  headaches  before  the 
accident? 

A.  This  girl  had  headaches  at  the  time  of  the 
gall  bladder  and  we  termed  it  as  a  bilious  head- 
ache, black  spots  before  your  eyes,  that  was  con- 
trolled with  the  gall  bladder  control. 

Q.     Headache  is  subjective,   is   it  not,   Doctor? 

A.  That  is  correct.  It  is  difficult  to  evaluate  it. 
Evaluation  is   difficult  unless   there   is   a   distinct 
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entity  such  as  a  blood  clot  or  tumor  or  something. 

Q.    What  is  Meckles  diverticulum? 

A.  Referring  back  to  fetal  life  again  that  is  a 
bowel  connection  through  the  uterine,  the  umbili- 
cal stock  and  the  placenta;  at  birth  immediately 
within  the  peritoneal  cavity  a  portion  of  that  stock 
drops  off,  in  dropping  off  in  most  cases  it  is 
absorbed  into  the  bowel  structure  but  again  occa- 
sionally it  is  not  absorbed  and  it  will  give  rise 
to  the  so-called  left  side  appendicitis.  It  has  all 
the  structure  of  the  normal  bowel  and  can  be  of 
varying  size  from  one  inch  to  several  inches  in 
height. 

Q.  This  operation  on  February  9  w^as  for  the 
removal  of  left-hand  appendix? 

A.  The  diagnosis  of  that  condition  w^as  at  the 
point  of  Meckles;  there  was  no  distinct  Meckles 
entity  of  itself.  It  was  a  portion  of  the  ilium 
distorted  and  above  that  the  bowel  was  distended. 

Q.  What  do  you  state  was  the  cause  of  the 
obstruction?  [60] 

A.  I  cannot  state.  There  w^ere  no  adhesions 
at  that  point,  no  density  at  that  point  other  than 
two  lobes  to  the  bowel  producing  obstruction,  it 
might  have  been  an  old  site  of  Meckles.  I  would 
not  ascribe  it  to  any  entity  other  than  to  say  it 
produced  the  obstruction  and  the  patient  later  w^as 
relieved. 

Q.  Do  you  know  whether  or  not  the  plaintiff 
had  any  hospital  insurance? 

A.     Yes,  she  did. 

Mr.  Gearhart:    I  object  to  any  evidence  of  any 
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insurance  which  the  plaintiff  may  have  had,  it  is 
incompetent,  irrelevant  and  immaterial. 

The  Court:    The  objection  is  sustained. 

Q.  Doctor,  have  you  been  paid  the  amount  you 
set  forth  in  your  bill,  which  is  introduced  as  an 
exhibit?  A.     No,  sir,  I  haven't. 

Q.  The  amomit  you  set  forth  for  treatment  at 
St.  Mary's  in  the  smn  of  $200.00? 

A.  No,  that  amount  is  for  treatment  from  March 
5,  to  and  including  a  date  subsequent  to  the  date 
of  discharge,  that  was  the  smn  of  $200.00. 

Mr.  Gearhart:  May  the  answer  of  the  Doctor 
as  to  insurance  be  stricken? 

The  Court:  Yes,  it  may  be  stricken  if  he  an- 
swered the  question. 

Q.  March  5,  1946,  to  March  22,  1946,  that 
charge  is  the  smn  of  $200.00? 

A.  That  is  correct.  Also  for  the  orthopedic 
work  and  other  work  necessary  in  connection  with 
the  pelvis,  [61]  right  shoulder  injury  and  right 
leg  and  right  ankle  injury. 

Q.  The  treatment  was  directly  in  connection 
with  the  injuries? 

A.  Yes,  sir,  and  I  think  it  might  be  stressed, 
if  I  can  just  state  in  what  connection  and  under 
what  condition  this  first  x-ray  was  taken,  why  I 
said  she  had  an  abnormal 

Mr.  Collet:  — I  think  the  question  has  been 
fully  answered  and  I  ask  that  the  entire  answer 
so  far  given  except  ''Yes,  sir,"  be  stricken. 

The  Court :    It  may  be  stricken. 

Q.     Medical  management  from  March  23,  1946, 
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to  and  including  December  31,  1946,  you  have  set 

forth  $110.50?  A.     That  is  correct. 

Q.  That  was  examinations,  physio-therapy  and 
consultations'?  A.     Yes,  that  is  correct. 

Q.  How  many  times  did  you  have  the  patient 
call  on  you,  or  how  many  times  did  you  see  the 
patient  from  March  22,  1946,  to  December  31,  1946? 

A.  I  cannot  say.  I  know  she  reported  for 
physio-therapy  treatments  at  intervals.  Treatment 
is  usually  rendered  three  times  a  week  depending 
on  the  type.  Later  in  the  year  therapy  was  not 
as  continuous  as  before.  During  the  few  months 
following  her  discharge  from  the  hospital  it  was 
frequent,  and  it  was  then  we  had  these  consulta- 
tions [62]  with  Doctor  Spitalny;  he  saw  this  pa- 
tient on  account  of  her  head  injuries.  That  is 
simply  in  explanation  of  the  charges  made  there. 

Q.  In  the  month  of  December  how  many  times 
did  she  call  at  your  office? 

A.  I  haven't  a  daily  record,  I  only  have  the 
time  the  patient  was  under  treatment  through 
that  period  of  time  to  December  31,  1946. 

Q.  Were  you  treating  her  for  thyroid  difficul- 
ties during  that  period? 

A.  She  has  been  continued  on  thyroid,  the  lat- 
ter part  of  that  has  no  connection  with  this,  it 
has  been  billed  to  the  California  Physicians  Serv- 
ice for  services  rendered. 

Q.  Between  March  23  and  December  31, 1946,  how 
many  times  would  you  estimate  that  the  plaintiff  has 
consulted  with  you  for  examination  or  treatment  ? 

A.  May  I  ask,  is  that  about  this  condition  or 
about  other  conditions? 
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Q.     For  examination  or  treatment? 

A.  The  patient  has  had  routine  check-ups  in- 
cluding investigation  of  September,  1947,  she  has 
been  examined  for  the  purpose  of  reports  which 
I  have  been  requested  to  submit  in  this  case.  I 
would  say  for  this  specific  matter  I  have  seen 
the  patient  ten  or  twelve  times. 

Q.  How  many  physio- therapy  treatments  in  the 
month  of  [63]  NoA^ember  of  last  year? 

A.  None  whatever.  In  the  terminal  end  of  1946 
the  physio-therapy  was  discontinued  other  than 
the  wearing  of  the  garment. 

Q.  During  1947  how  many, — what  per  cent  of 
the  time  that  she  consulted  with  you  was  with 
regard  to  other  ailments  that  are  not  connected 
with  this  action? 

A.  A  basal  metabolism  was  taken  in  1947  and 
reported  to  the  California  Physicians  Service  and 
the  patient  was  advised  as  to  medication  in  that 
regard.  I  saw  her  on  two  or  three  occasions  for 
her  sundry  complaints  in  1947  and  advised  her. 
I  have  seen  the  patient  on  many  occasions. 

Q.  Is  it  necessary  for  the  plaintiff  to  maintain 
a  regular  schedule  with  regard  to  the  thyroid 
medication  in  order  to  avoid  the  congestion  that 
you  testified  to? 

A.  She  is  classified  as  polyglandular;  there  is 
a  deficiency  in  the  thyroid  secretion  evidenced  by 
the  distribution  of  fatty  layers  and  the  distor- 
tion of  her  menstrual  cycle  and  to  a  marked  de- 
gree she  has  been  helped  by  the  thyroid  medica- 
tion; the  increase  in  the  size  of  the  ovaries  has 
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been  decreasd  to  normal  and  her  menstrual  cycle 

is  also  reduced  to  normal. 

Q.  As  a  result  of  the  disposition  of  the  con- 
gestion which  you  testified  to  the  regulation  of 
the  intake  of  thyroid  is  not  so  strictly  main- 
tained    [64] 

A.  No,  we  have  established  in  her  system  an 
adequate  thyroid  reserve, — she  takes  thyroid  yet. 
Under  the  law  I  must  sign  the  prescription  for 
those  and  I  get  them  in  amounts  of  a  hundred 
tablets,  which  carries  her  through  considerable 
time. 

Q.    And  she  takes  the  tablets  herself? 

A.     That  is  correct.     That  is  the  ordinary  use 

of  thyroid  medication. 

Mr.  Collett:    No  further  questions. 
*  *  *  * 

GLADYS   SHAYLOR  [67] 

being  recalled  as  a  witness  by  the  plaintiff,  hav- 
ing heretofore  been  duly  sworn,  testifies  as  follows: 

Direct  Examination — (continued) 
By  Mr.  Gearhart. 

Q.  You  will  recall  the  last  question  we  asked 
you  yesterday,  what  you  did  at  that  intersection 
and  you  stepped  out  on  the  cross-walk  and  couldn't 
remember  after  that? 

A.     That  is  correct,  yes,  sir. 

Q.  Where  were  you  when  you  first  became  con- 
scious ? 

A.  I  really  didn't  regain  consciousness  until 
the  next  day  at  the  hospital.  I  came  to  but  was 
kind  of  dazed  at  the  Emergency  hospital,  that  is 
all  I  remember  of  that. 
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Q.  You  became  fully  conscious  in  St.  Mary's 
hospital  the  next  day,  at  what  time? 

A.     When  I  woke  up  in  the  morning. 

Q.  That  is  the  first  you  really  w^ere  conscious 
in  the  sense  of  knowing  what  was  going  on? 

Mr.  Collett:     Objected  to  as  leading. 

Mr.  Gearhart:    I  will  withdraw  the  question. 

The  Court:  Yes,  I  think  she  is  perfectly  able 
to  answer  questions  without  leading  her. 

Q.  At  St.  Mary's  hospital  what  treatment  did 
you  receive? 

A.  I  was  treated  when  I  went  in  but  I  don't 
know  what  it  was. 

Q.    After  you  became  conscious?   [68] 

A.  I  received  therapy  treatments  and  had  medi- 
cine to  take. 

Q.     Can  you  describe  the  pain  you  suffered? 

A.  The  pain  I  suffered  was  all  over  from  head 
to  toe. 

Q.    Did  your  head  ache?  A.     Yes,  sir. 

Q.    How  long  were  you  in  St.  Mary's  hospital? 

A.     Sixteen  days. 

Q.     From  March  5,  to  March  22 

A.     Yes,  sir. 

Q.  Were  you  able  to  w^alk  out  of  St.  Mary's 
hospital  ? 

A.  I  was  taken  down  on  a  wheel  chair  and 
helped  into  the  machine. 

Q.  What  did  you  do  when  you  arrived  at  your 
home?  A.     I  was  confined  to  my  bed. 

Q.    How  many  days  ? 
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A.  Until  the  Doctor  gave  word  to  come  and  see 
him. 

Q.     Do  you  remember  the  time  of  that? 

A.  Well,  about  two  weeks  I  was  confined  to 
bed  before  I  went  to  see  the  doctor. 

Q.  Did  the  doctor  prescribe  or  did  you  receive  any 
special  appliance  to  wear  before  you  left  the  hosj^ital '? 

A.  I  was  fitted  for  a  Kamp  surgical  belt.  I  was 
fitted  for  that  before  I  left  the  hosjjital  and  when  I 
got  up  I  had  to  put  that  on ;  if  I  didn  't  I  got  a  severe 
pain  and  had  a  severe  pain  until  I  did  put  it  on. 

Q.  How  long  have  you  been  wearing  that,  or 
how  long  did  you  wear  it?  [69] 

A.     Continuously  since. 

Q.  Have  you  attempted  to  go  without  it,  say, 
in  the  mornings? 

A.     Yes,  I  have  gone  a  few  mornings  without  it. 

Q.     Has  that  been  lately? 

A.  Yes,  recently  on  Saturday  when  I  get  up 
and  am  not  going  anywhere  sometimes  I  don't  put 
it  on  and  then  I  start  getting  pain  and  have  to  go 
and  put  it  on. 

Q.     When  was  the  last  time  you  tried  that? 

A.     Last  Saturday. 

Q.  Will  you  tell  the  Court  whether  you  have 
any  pain  and  suffering  at  this  time? 

A.  Yes,  sir.  I  do  have  pain  down  in  the  pel- 
vis yet. 

Q.     Anywhere  else?  A.     No  other  pains. 

Q.     Any  headaches  at  the  present  time? 
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A.  No,  not  like  I  used  to  have,  just  regular  head- 
aches at  present,  not  like  it  was  after  the  accident. 

Q.  Do  you  have  any  headaches  at  the  present 
time? 

Mr.  Collett:  I  think  she  answered  the  question, 
I  object  to  this  as  repetition. 

The  Court:  I  think  it  is  better  to  let  the  wit- 
ness testify,  counsel  knows  that. 

Q.  Miss  Shaylor,  in  your  amended  complaint 
it  is  alleged  that  Doctor  Spitalny  made  a  pelvic 
examination  and  the  charge  was  $25.00. 

A.     Yes,  sir.   [70] 

Q.     Did  you  go  and  see  him? 

A.  Yes,  sir,  at  the  request  of  my  doctor  I 
went  to  Doctor  Spitalny. 

Q.  I  show  you  a  bill  on  the  billhead  of  Doctor 
Spitalny. 

A.  Yes,  sir,  that  is  the  bill  I  paid  to  Doctor 
Spitalny. 

Mr.  Gearhart:    I  offer  it  in  evidence. 

The  Court:    It  may  be  admitted. 

Q.  In  your  amended  complaint  you  allege  that 
your  expenses,  special  damages  you  list  Doctor 
Lusignan  in  there? 

A.  Yes,  sir,  that  is  for  $20.00.  He  is  a  spe- 
cialist I  was  recommended  to.  Doctor  Sullivan 
recommended  him;  after  I  came  home  from  the 
hospital  I  went  to  him. 

Q.     You  received  a  bill  from  him? 

A.  Yes,  sir,  I  received  a  bill  from  Dr.  Lusignan 
which  I  paid. 

Q.  You  allege  special  damages  as  charge  for 
ambulance  $7.00? 
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A.  Yes,  sir,  from  the  Emergency  to  St.  Mary's 
hospital. 

Q.     And  an  item  of  dress  and  suit  cleaned? 

A.     Yes,  sir,  $2.00  for  dressed  cleaned. 

Q.     For  stockings  torn? 

A.     Yes,  sir,  $1.25  for  stockings. 

Q.    And  days  off  work  $187.38? 

A.  Yes,  I  was  off  work.  I  had  so  many  days, 
I  figured  it  amounted  to  $187.38. 

Q.     And  medicine  to  date  $20.00. 

A.     That  is  correct  $20.00  to  date.   [71] 

Cross  Examination 
By  Mr.  Collett. 

Q.     By  whom  are  you  employed? 

A.     The  Internal  Revenue,  100  McAllister. 

Q.     That  is  an  agency  of  the  United  States? 

A.     Yes,  sir. 

Q.    How  long  have  you  been  employed  there? 

A.     It  is  three  years  now. 

Q.    As  of  today? 

A.  Yes,  sir,  three  years,  not  to  the  exact  date 
and  month,  but  it  is  three  years  in  1948  that  I 
have  been  employed  by  them. 

Q.  Now,  after  your  injury  on  March  5,  when 
did  you  return  to  work? 

A.     AprH  22,  1946. 

Q.     April  22? 

A.  Yes,  sir,  it  was  six  weeks  after  the  acci- 
dent.   I  was  out  of  work  for  six  weeks. 

Q.  During  that  time  did  you  receive  your  regu- 
lar pay  from  the  United  States  by  virtue  of  your 
employment  ? 
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A.    Yes,  sir,  I  received  the  regular  pay  check. 

Q.     How  much  did  you  receive  per  week? 

A.  It  was, — let's  see,  since  then  I  have  gotten 
a  grade  increase,  it  was  sixty-four  something. 

Q.    About  sixty-four  dollars? 

A.    At  that  time  but  now  it  is  different.    [72] 

Q.    You  received  your  check  every  week? 

A.  Every  two  weeks,  the  second  and  fourth 
Wednesdays. 

Q.     But  you  received  your  check  regularly? 

A.     Yes. 

Q.  You  received  it  regularly  for  the  period  you 
were  off  work?  A.    Yes,  sir. 

Q.    What  was  the  leave  grade? 

A.    What  do  you  mean? 

Q.    You  have  regular  leave? 

A.     Yes,   we  have   sick  leave  and  annual  leave 

that  we  are  entitled  to,  so  many  days  a  month.     I 

had  twenty-eight  days  sick  leave  coming.   [73] 
»  »  «  « 

Q.     Do  you  have  any  accident  insurance? 

Mr.  Gearhart:  I  object  to  that  as  incomjoetent 
irrelevant  and  immaterial.  Any  source  of  insurance 
is  immaterial  and  incompetent  here. 

The  Court:  I  think  the  same  rule  applies  here 
that  would  apply  against  an  individual  case  where 
the  Government  was  not  a  party.  I  am  of  the  opin- 
ion that  insurance  does  not  enter  into  this  matter. 
I  agree  with  counsel  however,  that  there  is  good 
argument  on  both  sides.  I  understand  that  some 
Courts  have  held  it  is  proper  and  some  Courts  have 
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held  it  is  not.  I  think  at  this  time  I  will  sustain 

the  objection  as  to  insurance.  [80] 
f       *  *  * 

Q.  The  item  that  you  have  in  your  Exhibit  num- 
ber 7,  or  that  you  have  in  your  complaint  for 
medicine  to  date,  is  that  for  medicine  as  far  as  this 
particular  cause  is  concerned  or  does  that  include 
ailments,  any  other  ailments? 

A.  It  is  medicine  that  he  prescribed  for  me. 
Doctor  Sullivan  mentioned  medicine  that  I  have 
been  taking,  that  is  what  they  are. 

Q.  You  have  been  taking  medicine  for  other 
ailments?  A.     Yes,  sir. 

Q.  What  medicine  are  you  taking  now  pertain- 
ing to  this  injury  of  March  5,  1946? 

A.     Pills  that  Doctor  Sullivan  gave  me. 

Q.     Are  they  thyroid  pills? 

A.    Yes,  thyroid  pills. 

Q.     That  is  all  the  medicine  you  are  taking  is  it? 

A.    Yes,  sir. 
^    Q.     When  did  you  last  have  a  headache? 
^    A.     Just  regular  headaches  off  and  on.  I  don't 
have  them  like  I  had  when  I  got  in  the  accident. 

Q.  What  effort  do  you  make  as  to  the  pain  in 
the  pelvic  area  to  accomplish  rehabilitation  of  that 
other  than  the  truss,  or  for  the  relief  of  it? 

A.     I  don't  understand  what  he  means. 

Q.  What  are  you  doing  by  way  of  rehabilitation 
with  regard  to  the  pain  you  have  in  the  pelvic  area. 

A.     Just  rest  and  taking  it  easy.   [84] 

Q.    You  have  no  exercise  that  you  engage  in? 

A.    Not  especially. 
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Q.    Where  is  the  pain? 

A.     Right  down  here  in  front  of  the  pelvis. 

Q.     In  the  abdominal  area? 

A.     Now,  it  is  lower  than  that,  lower  down. 

Q.    Is  it  always  there?  A.     Yes,  sir. 

Q.    Is  it  there  now? 

A.     Yes,  sir,  slightly,  not  as  bad  as  it  was. 

Q.    What  kind  of  pain  is  it? 

A.  A  soreness  there,  if  it  is  touched  it  is  painful 
and  sore. 

Q.  Is  it  more  severe  or  less  severe  during  men- 
strual periods? 

A.    Usually  after  menstrual  period. 

Q.    After  menstrual  period  you  feel  it? 

A.    Yes,  sir. 

Q.     Then  after  menstrual  period  does  it  subside  ? 

A.     Yes,  it  does. 

The  Court:  We  will  recess  at  this  time  for  fif- 
teen minutes. 

11:10  a.  m.,  April  13,  1948 

Q.  Doctor  Sullivan  testified  that  he  treated  you 
in  June  1945  for  an  injury  to  the  buttocks,  will  you 
tell  the  Court  the  circumstances  of  the  injury? 

A.  I  feU  down  stairs  and  got  a  soreness  in  the 
buttocks  and  Doctor  Sullivan  treated  me  for  it. 

Q.     How  did  3^ou  fall  down  stairs? 

A.     Lost  my  footing. 

Q.     The  injury  w^as  to  the  buttocks  alone? 

A.     That's  correct. 

Q.     Did  you  have  any  pain  after  the  injury? 

A.     Not  to  my  knowledge. 
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Q.  Now,  Doctor  Sullivan  testified  that  in  March 
or  prior  to  March  5,  1946  that  he  had  instituted 
treatment  with  regard  to  your  gall  bladder,  and  en- 
largement of  the  ovaries  and  he  put  you  on  a  thy- 
roid treatment  in  which  you  took  thyroid  ta])lets. 
What  was  the  symptoms  that  you  experienced  that 
led  you  to  go  to  the  Doctor? 

A.  Severe  pains  in  my  side.  I  had. pains  all  of 
the  time,  that  is  what  led  me  to  Doctor  Sullivan. 

Q.     As  a  result  of  those  pains  what  happened? 

A.  Doctor  Sullivan  treated  me.  He  gave  me  thy- 
roid pills. 

Q.  Were  those  pains  present  at  the  time  the  ap- 
pendix was  removed?  You  recall  the  operation  for 
the  removal  of  the  appendix? 

A.     Yes,  that  is  in  1943. 

Q.    Which  is  prior  to  1946?  A.     Yes,  sir. 

Q.  The  pain  you  experienced  at  that  time  was 
what?  A.     From  the  appendix  you  mean? 

Q.    Yes. 

A.     Severe  pain  on  the  right  side.  [86] 

Q.  After  the  removal  of  the  appendix  in  1943 
you  still  had  pain?  A.     Yes,  sir. 

Q.    Where  was  it  then? 

A.     On  the  left  side. 

Q.  In  regard  to  the  menstrual  ])eriod  did  you 
always  experience  a  good  deal  of  difficulty  at  that 
time?  A.     Yes,  sir. 

Q.     With  regard  to  pain?  A.     Yes,  sir. 

Q.  Have  you  been  troubled  and  have  you  ex- 
perienced such  pain  ever  since  you  reached  puberty  ? 

A.     Yes,  sir. 
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Q.     That  exists  at  this  time  ? 

A.  It  wasn't  as  bad  in  the  beginning  as  what 
it  is  now.  I  still  get  pain  once  in  a  while. 

Q.     That  occurs  after  your  period? 

A.     Yes,  sir,  after.  [87] 
*  *  * 

Redirect  Examination 
By  Mr.   Gearhart: 

Q.  In  my  examination  with  reference  to  special 
damages  I  overlooked  asking  you  to  tell  about  the 
hospital  bill.  Did  you  receive  and  pay  the  hospital 
bill  for  your  treatment  from  March  2  to  March  22  ? 

A.     The  hospital  bill  I  gave  you. 

Q.    AVhat  was  the  amomit  of  it? 

A.    $211.85. 

Q.  That  covered  all  the  treatment  at  this  hos- 
pital during  the  i^eriod?  A.     That's  right. 

Q.  In  regard  to  the  sick  leave  which  the  Court 
asked  about;  this  $187.38,  the  item  of  twenty-eight 
days  off  work,  let  me  ask  you  this  question:  Sup- 
pose you  use  all  your  sick  leave  and  annual  leave 
and  become  sick,  would  you  lose  any  wages? 

Mr.  Collett:  Objected  to  as  argumentative,  the 
facts  are  before  the  Court  and  it  is  a  matter  for  the 
Court  to  determine.  This  is  a  payment  by  the 
United  States  Government  and  it  covers  sickness  on 
behalf  of  its  employees.  There  is  nothing  that  this 
witness  can  testify  to  as  to  the  application  of  that 
payment. 

The  Court :  It  would  be  entirely  speculative  how- 
ever I  think  she  may  answer.  [89] 
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A.  We  are  entitled  to  so  many  days  sick  leave 
and  so  many  annual  leave.  When  the  sick  leave  is 
used  they  go  to  the  annual  and  when  the  annual 
leave  is  used  then  we  go  without  any  pay. 

The  Court :  I  understand  your  entire  Doctor 
bill  was  $250.50,  for  this  period  to  December  31, 
1947.  That  is  the  entire  Doctor  bill? 

A.     That  is  correct. 

Q.  Miss  Shaylor,  I  show  you  plaintiff's  exhibit 
7  and  I  would  like  to  have  you  examine  that.  Did 
Doctor  Sullivan  treat  you  at  the  various  times  speci- 
fied in  the  bill?  A.     Yes,  sir. 

Q.     In  St.  Mary's  Hospital?  A.     Yes,  sir. 

Q.     And  afterward? 

A.  Yes  sir,  I  didn't  understand  that  question, 
I  didn't  know  the  Doctor's  testimony  was  for  that. 

The  Court:  I  was  not  referring  to  the  Doctor's 
testimony  but  to  your  testimony,  you  testified  that 
the  Doctor's  bill  was  $250.50. 

Q.  Miss  Shaylor,  have  you  paid  the  Doctor  any 
money?  [90]  A.     Not  to  my  knowledge. 

Q.  This  represents  an  accurate  statement  as  to 
the  treatments,  the  times  and  places  hy  Doctor 
Sullivan?  A.     Yes,  sir. 

Mr.  Collett:  I  object  to  this  as  incompetent,  ir- 
relevant and  immaterial  this  has  been  gone  into 
and  the  witness  has  testified  to  all  this.  This  docu- 
ment is  hearsay  as  far  as  this  witness  is  concerned. 

The  Court:  You  don't  know  anything  about  that 
bill,  personally,  do  you?  A.     No,  I  don't. 
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WALTER  A.  SHAYLOR 

Being  called  as  a  witness  by  the  plaintiff,  after 
being  first  duly  sworn,  testifies  as  follows: 

Direct  Examination  |j 

By  Mr.  Gearhart: 

Q.    You  are  the  Father  of  Gladys  Shaylor?  !| 

A.     Yes,  sir. 

Q.    And  you  are  one  of  the  plaintiffs  in  this 
action?  You  are  the  Walter  A.  Shaylor  who  filed  \i 
this  as  guardian  ad  litem?  A.     Yes,  sir. 

Q.     Could  you  tell  the  age  of  the  plaintiff? 

A.     Twenty-one  years  old  now. 

Q.     Do  you  know  her  birth  date? 

A.     July  31,  1926. 

Q.  In  the  amended  complaint  it  is  alleged  that 
the  plaintiffs  were  compelled  to  secure  the  services 
of  physicians,  roentgenologists,  hospitals,  ambu- 
lances and  other  appliances,  and  one  of  the  items 
is  a  bill  of  St.  Mary's  hospital  for  [92]  $211.85? 

A.     That  has  been  paid  by  me. 

Q.     That  is  a  correct  item? 

A.     So  far  as  I  know. 

Q.  With  reference  to  the  Doctor  John  R.  Sulli- 
van bill  for  $600.50? 

A.     He  has  not  been  paid. 

Q.  I  show  you  plaintiff's  exhibit  7.  Read  that 
very  carefully.  Does  that  represent  a  statement  of 
facts  as  to  the  treatment  received  by  your  daughter  ? 

Mr.  Collett:  Objected  to,  it  would  be  hearsay 
as  to  this  witness,  and  it  is  incompetent,  irrelevant 
and  immaterial. 
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The  Court:     Unless  he  knows  and  I  don't  see 
how  he  could  know. 

A.     I  can  only  answer  that  she  received  a  lot  of 
treatment  and  that  I  don't  know  what  they  were. 

Q.  He  was  the  Doctor  that  treated  your 
daughter?  A.     Yes,  sir,  Doctor  Sullivan. 

■    Q.     The  party  named  in  that  bill? 
I    A.     Yes,  sir. 

Q.  And  you  know  that  he  did  treat  your 
daughter  ? 

Mr.  Collett:  I  object  to  this  line  of  examina- 
tion  

The  Court:  I  do  think  that  we  should  allow  the 
witness  to  testify  and  not  have  counsel  testify.  [93] 

Q.  Do  you  know  whether  the  Doctor  was  at  the 
Emergency  hospital  when  your  daughter  was  there  ? 

The  Court:     There  isn't  any  question  about  that. 

Q.  You  allege  in  your  complaint  a  bill  of  Doc- 
tor August  Spitalny  pelvic  examination  $25.00.  I 
show  you  exhibit  8  and  ask  you  if  you  ever  saw 
that  before?  A.     I  did. 

Q.     Has  that  been  paid? 

A.     That  has  been  paid. 

Q.    Who  paid  it?  A.     I  did. 

Q.  You  allege  a  bill  of  Doctor  Frank  W.  Lusig- 
nan  $20.00?  A.     Yes,  sir.  That  has  been  paid. 

Q.  You  know  that  your  daughter  went  to  this 
Doctor?  A.     Yes,  sir. 

Q.    Who  paid  that? 

A.     I  think  my  wife  paid  that. 

Q.     Ambulance  to  St.  Mary's  hospital? 

A.     That  bill  was  paid  by  my  wife. 
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Q.    Medicine  to  date  $20.00. 
A.    We  paid  that,  I  can't  recall  the  details. 

Cross-Examination 
By  Mr.  Collett: 

Q.     Mr.  Shaylor,  I  understand  that  you  paid  the 
hospital  biir?  A,     Yes,  sir. 

Q.     You  paid  the  $25.00  to  Doctor  Spitalny? 

A.     Yes,  sir. 

Q.     And  the  bill  to  Doctor  Lusignan,  your  wife 
paid?  A.     Yes,  sir. 

Q.     The  ambulance  bill,  your  wife  paid? 

A.    Yes,  sir. 

Q.     Did  you  pay  for  the  cleaning  of  the  dress  and 
suit?  A.     I  did. 

Q.     And  the  torn  stockings?  A.     Yes,  sir. 

Q.    And  the  medicine? 

A.     I  don't  recall  the  medicine. 

Q.     The  medicine  was  bought  over  a  period  of 
time?  A.     Yes,  it  was. 

Q.     Did  you  pay  for  any  of  it  ?  A.     Yes,  sir. 

Q.     What  proportion?  A.     I  don't  recall. 

Q.     It  was  either  paid  by  you  or  your  wife? 

A.    Yes,  that  is  right. 

Q.     And  the  bills  of  Doctor   Sullivan,   did  you 
pay  them?  A.     I  haven't  paid  it. 

Q.     Has  it  been  paid?  A.     No,  sir. 

Q.     Do  you  still  owe  it? 

A.     So  far  as  I  recall  I  do. 

Q.     Did  you  pay  anything  on  account? 

A.     No,  I  haven't. 

Q.     From  March  5,  1946  to  the  present  time? 
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A.     I  paid  for  her  bowel  operation. 
Q.     With  relation  to  the  bill  for  the  period  of 
March  5,  to  December  31,  1946,  $110.50? 

A.     No,  I  haven't  paid  it. 

Q.    Are  you  going  to  pay  it? 

A.     I  guess  I  will  have  to  pay  it. 

Q.    You  expect  to  pay  that  yourself  ?         A.    I  do. 

Q.     Is  that  your  obligation? 

A.     She  is  my  daughter  and  I  am  going  to  pay 
the  bill  for  her. 

Q.     Are  you  going  to  receive  any  contribution 
from  any  source? 

Mr.  Gearhart:     I  object  to  that  if  it  refers  to 
any  insurance. 

The  Court:     He  may  answer.   [96] 

Q.     Is  your  daughter  going  to  help  you  pay  that  ? 

A.     Naturally. 

Q.     Why  hasn't  the  money  been  paid  during  all 
this  time? 

A.     It  has  just  been  neglected  I  guess. 

Q.     Have  you  received  a  bill? 

A.     Yes,  sir,  I  have. 

Q.     When  did  you  receive  a  bill? 

A.     I  don't  recall. 

Q.     Was  it  a  month  ago ?  A.     I  don't  recall. 

Q.     Was  it  six  months  ago? 

A.     I  don't  recall. 

Q.    Did  you  just  receive  one  bill? 

A.     I  don't  recall  that  either. 

Q.    As  a  matter  of  fact  the  bill  has  been  paid? 

A.     No,  sir,  it  has  not. 

Q.     And  is  the  same  true  for  the  period  of  Janu- 
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ary  1,  1947  to  December  31,  1947,  $140.00  is  there 

anything  paid  on  account  of  that  bill? 

A.     I  don't  recall. 

Q.     Did  you  pay  anything  on  account  of  it? 

A.  Not  on  account  of  the  accident  I  haven't 
paid  anything. 

Q.     You  haven't  paid  anything? 

A.     No,  sir. 

Q.  Did  the  bill  of  $140,  from  January  1947  to 
December  31,  1947  include  anything  other  than  the 
accident?  [97]  A.     That,  I  don't  know. 

Q.  Did  you  ever  receive  a  Statement  from  Doc- 
tor Sullivan?  A.     Yes,  sir. 

Q.     Have  you  it  with  you? 

A.     No,  sir. 

Q.    What  did  it  state?  A.     I  don't  recall. 

Q.     Does  your  attorney  have  the  bill? 

A.     He  may  have  the  bill. 

Q.    Have  you  the  bill  ? 

Mr.  Gearhart:  In  December  there  was  an  at- 
tempted compromise  of  this  and  at  that 

The  Court:  — Counsel  knows  that  is  not  proper, 
let's  proceed  with  the  evidence.  ^ 

Q.     Do  you  intend  to  pay  the  $140.00? 

A.     I  do. 

Q.  Are  you  going  to  receive  any  contribution 
from  your  daughter?  A.     I  expect  to. 

Q.     How  much  are  you  going  to  pay? 

A.     I  will  have  to  pay  it  all. 

Q.     It  is  your  obligation  to  pay  it? 

A.    Yes,  sir. 
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Mr.  Collett:     That  is  all. 
Mr.  Gearhart:     That's  all.  [98] 

CATHERINE  A.  SHAYLOR 

Called  as  a  witness  by  the  plaintiff,  after  being 
first  duly  sworn,  testifies  as  follows: 

Direct  Examination 
By  Mr.  Gearhart: 

Q.  Is  your  daughter  Gladys  Shaylor,  the  plain- 
tiff in  this  action?  A.     Yes,  she  is. 

Q.     Can  you  tell  the  Court  the  date  of  her  birth? 

Mr.  Collett:  If  there  is  anything  that  counsel 
has  in  mind  that  we  can  stipulate  to  we  will  save 
time  here. 

Mr.  Gearhart:     The  date  of  her  birth. 

The  Court:     That  is  in  evidence. 

Q.     Mrs.  Shaylor,  do  you  recall  March  5,  1946? 

A.    Yes,  sir. 

Q.     The  date  of  the  accident?  A.     Yes,  sir. 

Q.  Tell  the  Court  where  you  first  saw  your 
daughter  after  this  accident? 

A.     At  the  emergency  hospital. 

Mr.  Collett:  The  plaintiff  has  testifies  to  this 
matter  and  the  Doctor  has  testified  to  it,  it  seems 
to  me  that  is  in  evidence. 

The  Court:  There  isn't  any  question  but  what 
she  was  taken  to  the  emergency  Hospital  and  re- 
ceived treatment. 

Mr.  Collett:     No  question  at  all  about  that. 

The  Court:  Then  you  may  examine  as  to  other 
matters. 
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Q.  After  your  daughter  was  removed  from  St. 
Mary's  Hospital  to  your  home  were  you  with  her? 

A.     Yes,  sir. 

Q.     Do  you  recall  how  she  was  brought  home? 

A.  In  a  wheel  chair  to  the  machine  and  from 
the  machine  to  my  home,  my  husband  packed  her 
up  stairs. 

Q.    Was  she  confined  to  bed  any  of  that  time? 

A.     Yes,  sir. 

Q.     Can  you  recall  approximately  how  long? 

A.     One  week  and  a  half. 

Q.  Can  you  describe  her  condition  so  far  as  pain 
and  suffering  is  concerned? 

Mr.  Collett:     I  object  to  this  as  hearsay. 

The  Court :  She  may  answer  just  as  to  what  she 
observed. 

Q.     State  what  you  observed? 

Mr.  Collett:  I  think  he  should  lay  a  foundation 
when  she  observed  any  condition,  the  time  and 
place. 

Q.  After  your  daughter  was  brought  home  on 
March  22,  1946  tell  the  Court  what  you  observed 
as  to  the  condition  of  your  daughter?  [100] 

Mr.  Collett :     That  is  too  indefinite. 

Mr.  Cearhart:    I  had  not  finished  the  question. 

Q.  State  what  you  observed  as  to  the  condition 
of  your  daughter  as  to  pain  and  suffering. 

A.     She  was  nervous  and  melancholy. 

Q.     Did  she  have  pains? 

A.    Yes,  sir,  she  had  terrible  pain. 

Mr.  Collett:     Objected  to  as  hearsay. 
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The  Court :     She  can  tell  only  what  she  observed. 

Q.     You  say  she  was  melancholy? 

A.     Yes,  sir. 

Q.    What  do  you  observe  up  to  the  present  time? 

A.     She  is  nervous. 

Q.    At  the  present  time? 

A.     Yes,  sir,  still  melancholy  and  nervous. 

Q.  Mrs.  Shaylor,  in  the  special  damages  here, 
there  is  an  item  of  ambulance  to  St.  Mary's  Hos- 
pital did  you  pay  that?  A.     I  did. 

Q.     And  injuries  to  clothes  and  stockings? 

A.     Yes,  sir. 

Q.    Who  paid  that? 

Mr.  Collett:  We  are  not  questioning  the  pay- 
ment of  those  items. 

The  Court:  I  guess  I  will  just  let  you  go  ahead 
and  same  time,  you  just  go  ahead  and  put  it  in  again. 

Q.     There  is  alleged  an  item  of  medicine  $20.00? 

A.    Yes,  sir. 

Q.     Did  you  pay  for  that  ?  A.     Yes,  sir. 

*  *  *  * 

The  Court:  During  the  noon  recess  I  have  gone 
over  some  decisions  of  the  Ninth  Circuit  Court  of 
Appeals  and  I  will  permit  you  to  recall,  or  to  call 
any  witness  you  wish  as  to  the  amount  of  insurance 
they  have  received.  I  will  accept  this  testimony  sub- 
ject to  objection. 

Mr.  Gearhart:  Subject  to  the  objection  I  have 
made. 

The  Court:    Yes,  and  the  Court  will  determine 

whether  it  is  admissible  later.  [104] 

*  *  *  * 
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GLADYS  SHAYLOR 

Recalled  for  further  cross-examination. 

Cross-Examination 
By  Mr.  Collett: 

Q.     Miss  Shaylor,  on  March  5,  1946  v>hat  insur- 
ance did  you  hold  at  that  time? 

A.     I    belonged    to    the    California    Physicians 
Service.  [108] 

Q.     What  kind  of  service  is  that  ? 

A.     Hospital  service  in  a  group  from  the  Internal 
Revenue.  I  pay  Four  dollars  a  month  into  it. 

Q.    What  does  that  entitle  you  to  by  the  way 
of  benefits? 

A.  X-ray  examination, — I  have  my  card  here 
may  I  refer  to  it? 

Q.    Yes,  you  may. 

A.  Well,  it  has  medical  and  surgical  care  for 
ninety  days  you  are  entitled  to  home,  office,  and 
hospital  visits,  surgical  operations,  x-ray  and  ra- 
dium treatments  and  x-ray  examinations,  laboratory 
tests,  and  specialists,  consultants  and  anesthetics. 
You  pay  for  the  first  two  visits.  If  laboratory  tests, 
or  operations  are  necessary  on  the  first  two  visits 
the  fund  pays  for  that.  There  is  a  waiting  period 
of  ten  months  for  maternity  care.  Benefits  are  not 
available  to  dependants  and  all  existing  conditions 
are  covered  and  you  have  your  choice  of  Doctors. 
Hospital  care  and  meals  and  service  of  a  dietician; 
general  nursing  care;  use  of  emergency  room  for 
accident  cases  and  routine  casts  and  splints ;  routine 
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dressings  and  medicine  and  choice  of  licensed  hos- 
pitals. 

Q.  How  much  of  the  hospital  bill  was  paid  by 
the  California  Physician's  Service? 

A.     I  think  $152.00. 

Q.  How  much  of  the  bill  rendered  by  Doctor 
Sullivan  from  March  5,  1946  to  December  31,  1946 
in  the  sum  of  $110.50  [109]  was  paid  by  the  Cali- 
fornia Physicians  Service? 

A.     I  really  don't  know,  I  don't  remember. 

Q.    Was  some  of  it  paid? 

A.     Do  you  mean  this  $110.00? 

Q.  The  California  Physicians  Service  pay  part 
of  the  Doctors  bills,  will  you  look  at  that  and  tell 
us  that  again,  or  read  that  portion  again? 

A.  You  pay  for  the  first  two  visits  in  each  ail- 
ment. If  laboratory  tests,  x-ray  examinations  or 
surgical  operations  are  necessary  during  the  first  or 
second  visit  their  cost  will  be  paid  for  by  the  fund. 

Q.  Your  visits  after  the  first  two  visits  are  paid 
for?  A.     They  pay  for  them,  yes. 

Q.  How  much  was  paid  after  the  first  visit, — 
you  had  more  than  two  visits? 

A.     Yes,  I  had  more  than  two  visits. 

Q.    Who  paid  for  them? 

A.  The  California  Physicians  Service  I  guess; 
I  don't  know,  wasn't  that  in  the  medical  report 
that  was  given. 

Q.  You  don't  know  whether  they  were  paid  for 
or  not.  So  far  as  you  know  there  is  no  obligation 
so  far  as  you  are  concerned? 
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A.     I  don't  know. 

Q.  Now,  how  about  the  bill  from  January  1, 
1947  to  December  [110]  31,  1947,  of  the  sum  of 
$140.00. 

A.  I  don't  know  what  bills  were  paid.  My  Dad 
took  care  of  all  the  bills,  I  don't  know  what  bills 
were  paid  or  not. 

Q.  Under  this  service  you  were  entitled  to  the 
assistance  of  the  California  Physicians  Service? 

A.  Yes,  sir,  they  take  care  of  the  visits  after 
the  first  two  visits.  I  don't  know  how  they  pay  or 
when  they  pay  it. 

Mr.  Collett:  I  don't  want  to  take  up  time  with 
this  Your  Honor,  but  I  know  of  no  other  way  to 
bring  it  out.  I  don't  think  this  matter  should  be 
obscured 

Mr.  Gearhart:  — As  I  said  at  the  beginning  of 
this  trial  if  the  Court  finds  for  the  plaintiff  then 
I  think  the  plaintiff  would  be  entitled  to  the  money 
she  was  out  for  hospitalization  and  Doctors  bills. 

The  Court:  That  is  true,  but  right  now  I  don't 
see  any  way  to  determine  that  from  the  record, 
they  were  testified  to  at  one  time  as  some  $250.00. 
It  seems  to  me  that  this  exhibit  showing  the 
amounts  does  not  amount  to  anything  now.  There 
is  nothing  to  show  that  there  is  anything  she  is 
obligated  for. 

Mr.  Gearhart:  The  Doctor  testified  as  to  that 
amount. 

The  Court:  She  has  just  testified  that  he  ren- 
dered bills  for  $140.00  and  $110.50.  If  this  fund 
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paid  this  amount,  or  if  it  is  paid  by  this  group 
insurance,  then,  under  the  late  decisions,  I  am  un- 
der the  [111]  impression  now  that  I  am  not  going 
to  put  the  Government  in  the  position  of  paying 
the  bills  twice.  It  is  the  plaintiff's  duty  to  put  in 
the  case  to  establish  these  matters.  It  seems  to  me 
that  this  plaintiff  destroys  all  the  evidence  now  in 

regard  to  the  bills. 
*  *  *  * 

DR.  CARRUTH  WAGNER 

Called  by  the  defendant,  after  being  first  duly 
sworn,  testifies  as  follows: 

Direct  Examination 
By  Mr.  CoUett: 

Q.     You  are  in  the  Public  Health  service, — the 
United  States  Public  Health   Service  *? 

A.     Yes,  sir. 

Q.     Any  particular  field  or  branch? 

A.     Orthopedic    service.    United    States    Marine 
Hospital. 

Q.     Are  you  regularly  admitted  to  practice  as  a 
physician  ? 

A.     In  the  State  of  Nebraska  and  this  State. 

Q.     Do  you  specialize?  A.    Yes,  sir. 

Q.    What  is  your  specialty? 

A.     Orthopedics. 

Q.     Your  rank  is  Lieutenant  Commander,  Coast 
Guard  ? 

A.    With  the  United  States  Public  Health  Serv- 
ice, not  in  the  Coast  Guard  per  se. 

Q.    Were  you  similarly  employed  on  the  12  of 
December  1947,  Doctor?  A.    Yes,  sir. 
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Q.     Doctor,  were  you  requested  to  make  a  phys- 
ical examination  of  the  plaintiff  in  this  case? 

A.     Yes,  sir. 

Q.     Did  you  make  such  examination?  ! 

A.    Yes,  sir.  [118]  ' 

Q.     Did  you  take  x-rays?  A.     Yes,  sir.         ! 

Q.  Did  you  bring  with  you  the  x-ray  and  re-  : 
ports?  A.     Yes,  sir. 

Q.  These  are  the  x-rays  and  report  from  the  \k 
Marine  Hospital  that  you  brought  with  you  this  |i 
morning  ?  i 

A.  Yes, — if  I  may  check  the  x-rays  again  to  ji 
make  sure  they  are  of  this  case?  Yes,  they  are. 

Q.     How  long  have  you  been  practicing  medicine  ?   i 

A.     In  the  service  since  1941.  li 

Q.    When  were  you  admitted  to  practice?  l' 

A.    July  1941.  \\ 

Q.     How  long  have  you  been  specializing? 

A.     Since  1946. 

Q.  State  to  the  Court  the  examination  made  by 
you  on  or  about  December  12. 

A.     I  think  we  made  the  examination  December  6. 

Q.     December  6?  A.     Yes,  sir. 

Q.    Who  was  present  at  the  examination? 

A.  At  the  oral  examination  the  patient  and  the 
attorney  for  the  plaintiff  here? 

Q.     Mr.  Gearhart?  A.     Yes,  sir. 

Q.  He  was  present  during  the  entire  examina- 
tion? A.     The  oral  examination.   [119] 

Q.  Tell  the  Court  the  examination  made  by  you, 
the  findings  made  by  you,  and  you  may  use  the 
x-ray. 
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A.     Is  that  permissible? 

The  Court:     Whatever  your  counsel  wants. 

A.  Well,  upon  request  of  Admiral  Scammell  the 
patient  appeared  on  the  6th  of  December  at  which 
time  she  said  she  was  injured  March  5,  when  struck 
by  a  Coast  Guard  truck  at  about  five  p.  m.  in  San 
Francisco,  at  Van  Ness  and  McAllister  streets.  She 
said  she  was  rendered  unconscious  and  taken  to  the 
Emergency  Hospital  and  moved  to  the  St.  Mary's 
hospital  and  placed  under  the  care  of  Doctor  J.  R. 
Sullivan.  She  remained  there  for  16  days.  She  re- 
gained consciousness  late  that  night  she  stated,  and 
remained  in  bed  for  16  days  in  the  hospital.  Her 
complaint  was  severe  headaches,  no  dizziness  or 
visual  difficulty.  Since  leaving  the  hospital  she  has 
recurrent  headaches  that  come  on  in  the  morning 
and  wear  off  during  the  day,  and  are  relieved  by 
anacin;  no  emotional  instability  or  loss  of  idea- 
tional content.  She  complained  of  pain,  which  she 
attributed  to  the  accident,  pain  in  the  pelvis  or  the 
region  of  the  pelvis  that  comes  on  regularly  the 
day  following  her  menstrual  period  requiring  her  to 
go  to  bed.  She  said  there  was  no  urinary  difficulty; 
her  period  and  flow  were  unchanged  after  the  acci- 
dent as  compared  to  prior  to  the  accident.  She  also 
stated  that  her  right  hand  and  ankle  were  injured 
at  the  time  of  the  accident  but  that  she  was  re- 
covered from  that,  and  had  no  disability  because  of 
this  accident.  [120] 

Q.  Did  she  advise  you  that  she  had  gall  bladder 
trouble  prior  to  the  accident,  and  that  she  had  an 
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appendectomy  in  1943  and  was  under  treatment  for 
a  thyroid  condition  by  Doctor  Sullivan'? 

A.     No,  sir. 

Q.  Continue  and  state  the  result  of  your  exami- 
nation ? 

A.  Well,  the  examination  was  essentially  nega- 
tive, except  that  she  was  ol^ese,  had  dependent  ab- 
domen, she  was  more  obese  than  would  be  normal 
for  her  age  and  height,  that  is  about  all  the  exami- 
nation except  the  x-ray. 

Q.     What  x-ray? 

A.     Of  the  skull,  pelvis  and  spine. 

Q.  The  external  examination  is  what  you  have 
testified  about  now  Doctor?  A.    Yes,  sir. 

Q.  And  the  result  of  the  external  examination 
was  what?  A.     Negative. 

Q.  Now,  will  you  explain  the  findings  as  a  re- 
sult of  the  x-rays  taken  at  that  time. 

A.  The  skull  x-rays  were  entirely  negative  and 
show  no  abnormality  whatever.  This  is  a  lateral  of 
the  skull,  no  fracture  of  either  table;  the  basal 
region  and  attachment  to  the  spinal  column  is  nor- 
mal. It  is  necessary  to  take  two  laterals  to  show 
fracture  line  if  there  is  one.  This  is  a  posterior- 
anterior, — front  to  the  back  and  shows  [121]  no 
abnormality  in  that.  This  is  one  with  the  head 
tipped  back  to  show  the  basal  region  and  shows  no 
abnormality. 

Q.  I  show  you  exhibits  A  to  I, —  A,  B,  C,  D,  E, 
F,  O,  H,  I.— Strike  that  Mr,  Reporter. 

Mr.  Collett:  I  offer  those  exhibits  in  evidence 
and  ask  that  they  be  admitted. 
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Mr.  Gearliart:    No  objection. 

The  Court:     They  may  be  admitted. 

Q.  Now,  Doctor,  the  x-rays  you  have  in  your 
hand,  explain  them? 

A.  This  is  a  set  of  three,  they  are  of  the  spine 
Anterior-Posterior  view  through  the  body  showing 
the  spine  from  approximately  the  8th  dorsal  to  the 
sacrum  and  shows  no  abnormalities;  this  is  a  lat- 
eral view  showing  a  normal  condition;  the  next  is 
an  oblique  and  shows  no  abnormalities.  The  last 
picture  is  of  the  pelvis;  this  is  the  right  and  left 
side  showing  the  relationship  of  the  wings  to  the 
sacrum  and  to  the  symphysis  pubis  and  in  my  opin- 
ion shows  no  abnormality. 

Q.  Did  you  closely  examine  the  region  of  the 
symphysis  pubis? 

A.  Yes,  sir,  because  she  gave  a  history  of  pos- 
sible injury  to  that  region  so  we  paid  particular 
attention  to  that.  On  this  x-ray  there  is  no  indica- 
tion of  old  or  recent  fracture;  the  relationship  be- 
tween the  two  is  within  limits,  there  is  some  re- 
active perostitis? 

Q.     Will  you  explain  reactive  perostitis?   [122] 

A.  These  bones  are  covered  by  periosteum,  it  is 
a  membrane  that  limits  the  growth  of  the  bone. 
When  something  effects  the  periosteum  a  roughen- 
ing occurs  and  new  bone  grows  and  she  shows  some 
haziness  suggestive  of  some  lesion  at  some  time  in 
her  past  life  which  has  disturbed  the  periosteum. 
This  is  insignificant. 

Q.    What  could  cause  this  reaction? 
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A.  There  are  many  things,  trauma,  some  sort 
of  trauma,  trauma  to  the  musclature  which  is  at- 
tached to  this  bone,  bone  infection  and  certain 
metabohc  diseases. 

Q.  Doctor,  what  do  you  class  in  the  category 
of  metabolic  diseases'? 

A.  Certain  deficiencies,  parathyroid  disease,  ov- 
arian diseases  will  occasionally  manifest  in  perios- 
teum disease. 

Q.  As  a  result  of  your  examination  of  the  plain- 
tiff and  the  examination  of  this  x-ray  picture, — 
your  examination  of  December  6  and  the  examina- 
tion of  this  x-ray  what  would  you  say  is  the  condi- 
tion of  the  plaintiff  as  disclosed  with  regard  to  the 
sjTiiphysis  pubis? 

Mr.  Gearhart:  We  object  to  that  as  there  is  no 
foundation  laid  for  the  question? 

The  Court:     He  may  answer. 

A.  From  an  overall  picture,  this  patient  at  the 
time  of  this  examination  on  the  basis  of  the  film 
and  the  physical  examination  showed  two  positive 
things,  she  shows  evidence  of  some  metabolic  dis- 
turbance that  causes  these  [123]  upsets,  it  is  not 
normal  within  limits  for  a  girl  of  her  age;  second, 
that  she  had  some  disturbance  within  the  pelvis 
that  would  give  her  this  pain  in  menstruation  that 
is  not  associated  with  the  pelvis.  It  is  unlikely  that 
it  would  be  orthopedic,  but  a  condition  that  we  can 
attribute  to  her  uterus  or  ovaries  or  a  relationship 
between  the  two. 

Q.     Did  you  receive  an  x-ray  from  the  attorney 
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for   the   plaintiff   and   a   report   made   by   Doctor 

Sullivan  ? 

A.  I  think  I  did  see  them,  but  I  don 't  recall  them 
now.  Did  I  make  a  report  on  them?  Yes,  I  remem- 
ber them,  I  see  on  my  report  that  they  were  exam- 
ined, we  examined  the  x-ray  films  submitted  by  the 
attorney. 

Q.  Doctor,  I  show  you  plaintiff's  exhibit  2B,  an 
x-ray  taken  on  the  6th  of  March  1946  and  ask  you 
if  those  were  submitted  to  you  at  the  time  you 
just  mentioned? 

A.  Yes,  sir,  I  think  so.  I  cannot  state  definitely 
because  I  haven't  any  record  for  identifying  these 
films.  Certain  x-ray  films  were  submitted  by  the 
attorney.  I  see  no  further  identification. 

Q.  I  will  ask  you  at  this  time  to  look  at  Plain- 
tiff's exhibit  2 A  and  2B? 

A.  I  have  two  here  showing  the  pelvis,  one  ident- 
ified by  the  hospital  number  dated  the  6th  of  March 
1946  and  the  other  is  of  the  pelvis  also  identified 
as  taken  the  same  day  of  Miss  Shaylor.  [124] 

Q.  Calling  your  attention  to  the  area  of  the 
symphysis  pubis  would  you  describe  to  the  court 
your  analysis  of  that? 

A.  I  see  no  evidence  of  injury,  she  shows  some 
disproportion  because  of  the  size  of  the  ridge  here 
(indicating)  between  the  left  and  right  and  some 
irregularity  that  is  present  on  the  latter  film,  but 
no  indication  of  fracture  or  separation  of  the  sym- 
physis pubis;  no  disproportion  here  (indicating). 
Since  that  disproportion  takes  place  in  fracture 
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rather  than  separation  on  the  symphysis  I  would 

not  say  these  show  any  tramna  to  the  bone? 

A.  Could  there  be  a  condition  of  traumatic  in- 
jury in  that  area  without  exhibiting  itself  in  the 
x-ray  ? 

A.  Yes,  sir,  injury  to  the  soft  tissue;  very  defi- 
nitely. The  x-ray  only  shows  the  condition  of  the 
bone  itself.  The  bone  is  within  normal  limits.  The 
relation  of  the  two  ridges  are  within  normal  limits 
for  a  woman  of  her  age. 

Q.     Does  it  show  a  separation?  A.     No,  sir. 

Q.  Would  it  be  your  opinion  that  whatever  in- 
jury the  plaintiff  may  have  suffered  on  March  5, 
1946,  as  a  result  of  your  examination  that  she  is 
completely  recovered? 

A.  I  would  say  that  she  had  recovered  from  any 
injury  she  received  to  her  pelvis,  skull  or  spine. 

Q.  The  plaintiff  has  testified  that  she  wears  a 
Kamp,  which  as  I  understand,  is  to  support  the 
pelvic  area.  Are  you  familiar  with  such  a  device? 

A.    Yes,  sir. 

Q.  What  would  be  the  effect  of  such  device  as 
far  as  her  particular  condition,  as  far  as  the  area  of 
the  symphsis  publis  is  concerned? 

A.  I  would  like  to  qualify  my  answ^er  by  saying 
that  I  don't  know  why  Doctor  Sullivan  prescribed 
it  for  her,  what  he  had  in  mind  nor  what  her  com- 
plaints were  that  necessitated  it.  There  are  various 
types  of  Kamp  garments;  from  her  explanation  I 
would  assume  that  the  garment  was  prescribed  as 
an  additional  abdominal  support.  To  take  the  weight 
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off  the  spine.  It  is  the  kind  we  prescribe  for  a  per- 
son with  relaxed  abdomen.  It  is  to  relieve  the  pain  of 
the  weight  on  the  spine.  As  far  as  the  pelvis  is  con- 
cerned I  don't  know  that  Kamp  would  help  that. 
At  each  step  the  weight  is  transferred  from  one 
leg  to  the  other  leg  and  it  is  almost  impossible  to 
adequately  support  the  pelvis  during  the  weight 
shifting  or  throwing  if  there  is  any  disconnection 
in  the  pelvis. 

Q.  If  you  knew  a  patient  that  had  been  operated 
for  appendicitis,  had  an  appendectomy;  that  had 
also  had  some  disability  and  involvement  of  the  gall 
bladder;  some  metabolic  disability  involving  the 
thyroid ;  had  subsequently  been  operated  for  Meckles 
diverticulum;  who  was  obese  [126]  would  you  say 
that  the  necessity  to  wear  such  a  truss  was  related 
to  those  conditions  and  the  weakening  of  the  ab- 
dominal wall  as  a  result  of  those  operations  and 
the  conditions  involved? 

A.  Certainly  it  would  have  no  value  to  the  gall 
bladder;  no  support  would  be  of  any  value  there, 
or  hyperthyroid  or  other  metabolic  disturbance.  It 
would  be  of  value  if  she  had  a  backache,  and  second, 
if  she  developed  a  hernia  it  may  be  of  benefit  to 
support  the  area  relaxed  in  operation,  or  a  hernia; 
it  is  much  to  the  benefit  of  the  patient  to  have  the 
hernia  repaired.  For  the  condition  per  se  it  would 
be  of  no  value. 

Mr.  Collett:     You  may  cross-examine. 
*  *  *  * 
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WALTER  A.  SHAYLOR 
Recalled   for   further   cross-examination,   having 
heretofore  been  sworn,  testifies  as  follows: 

Cross-Examination 
By  Mr.  Collett: 

Q.  Mr.  Shaylor,  you  understand  you  are  under 
oath  ?  A.     Yes. 

Q.     And  supposed  to  tell  the  truth? 

A.    Yes. 

Q.  You  have  previously  testified  that  you  paid 
the  hospital  bill  to  St.  Mary's  Hospital  of  $211.75, 
and  it  develops  that  you  paid  the  difference  between 
$152.00  and  $211.75.  Now,  did  you  pay  Doctor 
August  Spitalny  $25.00?  A.     I  did. 

Q.  Did  you  pay  Doctor  Frank  W.  Lusignan 
$20.00? 

A.  No,  but  I  was  under  the  impression  that  it 
had  been  paid. 

Q.     Has  the  bill  been  paid? 

A.     I  heard  what  was  said  in  Court. 

Q.     Has  the  bill  been  paid? 

A.     I  believe  it  has. 

Q.     By  whom? 

A.     I  don't  know,  I  cannot  answer  that.  [181] 

Q.     Did  your  daughter  pay  that? 

A.     I  don't  know. 

Q.  Did  the  California  Physicians  Service  pay 
that?  A.     I  heard  you  say  that. 

Q.  The  ambulance  service  to  the  hospital  did  you 
pay  that?  A.     My  wife  paid  that. 

Q.     And  the  medicine? 

A.    We  paid  for  lots  of  medicine. 
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Q.  You  set  forth  in  amendments  to  paragraphs 
two,  seven  and  nine  of  your  complaint  that  you 
paid  $20.00  for  medicine? 

A.  I  paid  so  many  medicine  bills  I  don't  recall 
what  you  are  talking  about. 

Q.  You  have  made  the  allegation  in  your  com- 
plaint ?  A.     Yes. 

Q.     Did  you  read  it?  A.     Yes,  sir. 

Q.     Did  you  know  the  contents  of  it? 

A.     I  cannot  recall  it  at  this  time. 

Q.  This  was  sworn  to  on  the  3rd  of  April  1948, 
was  it  not  ?  A.     It  must  be,  but  I  can't  recall  it. 

Q.  In  the  case  of  Doctor  Lusignan,  you  didn't 
pay  it  but  the  bill  was  paid? 

A.     I  was  under  the  impression  that  it  was  paid. 

Q.    When  did  you  get  under  that  impression? 

A.    When  I  paid  all  of  the  bills.  [182] 


*  *  *  * 


The  Court:  I  am  satisfied  in  this  case  that  this 
plaintiff  has  not  lost  anything  financially  through 
the  loss  of  work.  There  is  no  evidence  to  show  [184] 
that  she  needed  her  sick  leave  for  any  other  pur- 
pose which  caused  her  any  loss.  I  am  satisfied  that 
there  has  been  testimony  submitted  here  that  should 
not  be  considered  by  the  Court.  Some  of  the  wit- 
nesses have  been  rather  evasive.  I  think  some  of 
them  knew  some  facts  that  they  could  have  testified 
to  if  they  had  wanted  to.  I  don't  believe  people 
are  paying  out  over  $100.00  in  amounts  and  then 
not  knowing  whether  they  paid  it  or  not.  I  also  do 
not  think  there  is  any  permanent  injury  to  this 
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plaintiff  because  of  this  accident.  In  the  present 
day  of  medical  science  with  the  things  they  are  do- 
ing and  what  they  are  able  to  accomplish  in  regard 
to  accidents  of  this  kind.  I  also  think  the  pain  and 
suffering  was  rather  slight.  The  question  of  negli- 
gence is  very  close.  Of  course,  when  an  accident  of 
this  kind  occurs  the  presumption  is  that  the  plaintiff 
was  obeying  the  law;  it  also  seems  in  a  great  many 
of  these  cases  the  party  loses  consciousness  even 
before  they  are  hit.  I  think  the  testimony  here  was 
that  she  didn't  remember  anything  after  stepping 
down  from  the  curb.  However,  I  am  going  to  hold 
that  there  is  negligence  and  that  the  plaintiff  is  en- 
titled to  recover  and  further  I  will  not  allow  her 
any  money  for  the  loss  of  time,  she  was  paid  during 
all  of  the  time  she  was  away  from  her  work.  I  am 
going  to  allow  her  $500.00  general  damages  and  as 
to  the  question  of  special  damages,  that  is  difficult 
[185]  for  the  Court  under  the  testimony  in  this 
case.  After  going  over  the  evidence  and  giving  the 
plaintiff  the  benefit  of  some  allowances  where  it  is 
rather  questionable,  I  will  fix  the  special  damages 
at  $460.25. 

There  is  one  matter  bothering  me  some;  I  haven't 
taken  into  account  nor  considered  the  amount  shown 
by  the  evidence  at  one  place  to  be  paid  by  the  In- 
surance Company;  perhaps  I  should  determine  that, 
but  in  the  latter  part  of  the  case  the  Government 
felt  that  it  was  immaterial  and  made  objection 
which  was  sustamed  so  I  didn't  make  any  deter- 
mination of  that  matter.  I  know  of  no  way  that  it 
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could  be  provided  in  a  judgment  that  a  release  be 
given  by  the  Insurance  Company,  however,  if  the 
District  Attorney  has  any  idea  on  that  it  can  be 
submitted  at  the  time  of  the  submission  of  findings 
and  conclusions  and  judgment.  The  judgment  of 
the  Court  is  that  she  recover  as  I  have  stated, 
$500.00  general  damages  and  $460.25  special  dam- 
ages. The  Court  will  adjourn  at  this  time  until  10 
in  the  morning. 

State  of  Idaho, 

County  of  Ada — ^ss. 

I,  G.  C.  Vaughan,  hereby  certify  that  I  am  the 
official  Court  Reporter  for  the  United  States  Dis- 
trict Court,  District  of  Idaho;  I  further  certify 
that  I  am  the  Court  Reporter  who  reported  in  short- 
hand the  testimony  adduced  and  the  proceedings 
had  in  and  about  the  trial  of  the  within  entitled 
cause  and  that  thereafter  I  prepared  a  transcript 
of  the  same. 

I  further  certify  that  the  foregoing  transcript  is 
a  true  and  correct  transcript  of  the  testimony  given 
,and  proceedings  had  in  and  about  the  said  trial. 

''     In  witness  whereof  I  have  hereunto  set  my  hand 
this  29th  day  of  November  1948. 

/s/  G.  C.  VAUGHAN. 

[Endorsed] :  Filed  December  10,  1948. 
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[Endorsed] :  No.  12152.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Walter  A.  Shaylor, 
and  Gladys  Shaylor,  Appellants,  vs.  United  States 
of  America,  Appellee.  Transcript  of  Record.  Ap- 
peal from  the  United  States  District  Court  for  the 
Northern  District  of  California,  Southern  Division. 

Filed  January  13,  1949. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  12152  - 

WALTER  A.  SHAYLOR,  et  al 

Plaintiffs  and  Appellants, 
vs. 

UNITED  STATES  OF  AMERICA,  a  sovereign 
Government, 

Appellee. 


STATEMENT  OF  POINTS  ON  APPEAL 

The  appellants  hereby  adopt  as  their  points  on 
appeal  the  statement  of  points  appearing  in  the 
transcript  of  the  record  on  appeal  herein. 

Dated:  January  13,  1949. 

MELVIN  M.  BELLI. 

/s/  WILLIAM  E.  GEARHART, 

Attorneys  for  Appellants. 

Receipt  of  a  copy  of  the  within  statement  of 
points  on  appeal,  on  Jan.  13,  1949,  is  hereby  ad- 
mitted. 

/s/  FRANK  J.  HENNESSY, 
U.  S.  Attorney. 

I 

[Endorsed] :  Filed  January  13,  1949.  Paul  P. 
O'Brien,  Clerk. 
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MINUTE  ORDER  FOR  CONSIDERATION  OF 
APPELLANTS  EXHIBITS 

Upon  the  application  of  appellants  and  it  appear- 
ing that  the  appellants'  exhibits  are  principally 
x-rays  and  hospital  records;  and 

Good  cause  appearing  therefor: 

It  is  hereby  ordered  that  the  original  exhibits  of 
appellants  attached  to  the  record  on  appeal  herein, 
be  considered  by  this  Court  without  the  necessity 
of  their  reproduction  in  the  printed  record  desig- 
nated by  the  appellants. 

Dated:  Jan.  17,  1949. 

/s/  WILLIAM  DENMAN, 

/s/  WILLIAM  HEALY, 

/s/  HOMER  T.  BONE, 

United  States  Circuit  Judges. 

[Endorsed]:  Filed  Jan.  17,  1949.  Paul  P. 
O'Brien,  Clerk. 
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No.  12,152 

IN  THE 


United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


Walter  A.  Shaylor  and 

Gladys  Shaylor, 

>  Appellants, 

xrcs 


VS. 

United  States  of  AIvierica, 


Appellee. 


APPELLANTS'  OPENING  BRIEF. 


The  appellants  were  the  plaintiffs  in  an  action  for 
damages  for  personal  injuries  against  the  appellee 
under  the  Federal  Tort  Claims  Act.  Following  a 
ttial  by  the  Court,  the  Court  rendered  a  judgment 
for  the  appellants  against  the  appellee  and  awarded 
appellants  $500  as  general  damages  and  $460.25  as 
special  damages,  by  reason  of  the  negligence  of  the 
appellee  in  the  premises. 

The  appellants  prosecute  this  appeal  contending 
that  a  new  trial  should  be  granted  appellants  on  the 
issues  of  damages  only. 


JURISDICTIONAL  STATEMENT. 
Following  are  the  statutory  provisions  believed  to 
sustain  the  jurisdiction:  ,, 

I 

1.  Jurisdiction  of  the  District  Court. 

U.S.C.A.,  Title  28,  c.  20,  Section  931,  subdivision 
(a)  provides  that  the  District  Courts  shall  have  ex- 
clusive jurisdiction  for  any  claim  against  the  United 
States  on  account  of  personal  injury  in  the  district 
wherein  the  act  complained  of  occurred. 

2.  Jurisdiction  of  this  Court  upon  appeal. 

U.S.C.A.,  Title  28,  c.  20,  Section  933(a)  (1)  pro- 
vides that  final  judgments  in  the  District  Courts  in 
cases  under  Federal  Tort  Claims  Act  shall  be  subject 
to  review  by  appeal  in  the  Circuit  Courts  of  Appeals 
in  the  same  manner  and  to  the  same  extent  as  other 
judgments  of  the  District  Courts. 

3.  Pleadings  necesary  to  jurisdiction. 
Complaint.  (R.  2.) 
Answer.  (R.  5.) 
Judgment.  (R.  13.) 
Motion  for  new  trial.  (R.  14.) 

Order  denying  new  trial  and  amending  judgment. 
(R.  15.) 

Notice  of  appeal.   (R.  17.) 


STATEMENT  OF  THE  CASE. 
On  March  5,  1946,  one  of  the  appellants,  Gladys 
Shay  lor,  hereinafter  called  Gladys,  was  injured,  as 
a  pedestrian,  at  the  intersection  of  Van  Ness  Ave- 
nue and  McAllister  Street,  San  Francisco,  California, 
by  a  truck  owned  and  operated  by  the  appellee;  that 
at  the  time  of  said  injury,  Gladys  was  about  19  years 
of  age  and  that  she  reached  majority,  or  21  years 
of  age,  at  the  time  of  the  trial  of  said  action  on 
April  12,  1948. 

During  said  trial,  which  continued  for  two  and  one- 
i  half  days,  the  evidence  offered  and  admitted  on  be- 
i  half  of  appellants  was  to  the  effect  that  appellant 
I  Gladys  was  collided  with,   at  said  time   and  place, 
1  by  a  U.  S.  Coast  Guard  truck,  and  rendered  uncon- 
scious  and   remained   unconscious   for   about  twelve 
hours   (R.  25-26,  61)  ;  that  as  a  result  of  said  col- 
j  lision,  Gladys  received  the  following  personal  injuries : 
cerebral  concussion,  contusions  of  the  scalp,  contusion 
of   right   shoulder,   possible   fracture   of   the   pelvis, 
I  contusion   of   the    bladder,    multiple    contusions   and 
I  abrasions  and  strains  of  extremities   (R.  26);   that 
j  since   said  injury   and  at   time   of   trial,   two  years 
'  later,  Gladys  was  wearing  a  special  surgical  belt  on 
I  prescription  of  her  doctor,  to  relieve  her  from  pain 
:  from  said  pelvic   injury    (R.   63);   that  it  was   the 
I  expressed   opinion   of  her   attending  physician  that 
;  the  injury  to  her  pelvis  was  permanent  (R.  38-39)  ; 
that  although  Gladys  was  only  21  years  of  age  at 
time  of  trial,  she  was  suffering  pains  and  headaches 


as  a  result  of  said  injuries  and  in  the  opinion  of  the  at- 
tending physician,  such  headaches  would  continue  for 
an  indefinite  period  (R.  39-40) ;  that  the  special 
damages  suffered  by  appellants  were  about  $1064.73, 
as  follows:  for  Dr.  John  Robert  Sullivan,  attending 
physician,  $600.50  (R.  40-42);  for  hospital  from 
March  2  to  March  22,  1946,  $211.85  (R.  70)  ;  for  Dr. 
August  Spitalny,  pelvic  examination,  $25.00  (R.  73)  ; 
for  Dr.  Frank  W.  Lusignan,  $20.00  (R.  73);  for 
twenty-eight  days  off  work,  sick  leave,  $187.38  (R. 
70)  ;  for  medicine  to  date,  $20.00  (R.  74). 

On  May  7,  1948,  the  trial  Court  made  and  entered  | 
its  judgment  in  said  action  in  favor  of  appellants  j 
and  against  appellee  and  by  its  findings  of  fact  and  | 
conclusions  of  law,  found  that  appellee  was  negligent  I 
at  said  time  and  place  (R.  12),  and  that  by  reason  j 
thereof,  apioellants  were  entitled  to  have  and  re- 
cover a  judgment  against  appellee  in  the  sum  of : 
$960.25,  viz. :  $460.25  as  and  for  special  damages  and  | 
$500.00  as  and  for  general  damages.  (R.  12-14.) 

On  May  17,  1948,  appellants  filed  a  motion  for  new 
trial  on  part  of  the  issues  in  said  action,  viz.:  as 
to  the  damages,  general  and  special.  (R.  14-15.) 

On  September  7,  1948,  the  trial  Court  made  an  1 
order  entered  and  filed  September  9,  1948,  denying  i 
said  motion  for  new  trial  and  amending  said  judg- 
ment as  to  general  damages,  only,  by  increasing  the 
general  damages  from  $500.00  to  $1000.00,  and  award- 
ing appellants  a  judgment  in  the  sum  of  $1460.25. 
(R.  15-16.) 


On  October  25,  1948,  appellants  filed  a  notice  of 
appeal  from  said  judgments  entered  and  filed  May 
7,  1948,  and  entered  and  filed  September  9,  1948, 
as  to  the  amount  of  damages,  general  and  special. 
(R.  17.) 

The  questions  on  appeal  are  whether  or  not  the 
trial  Court  erred:  (1)  in  its  rulings  as  to  admission 
of  certain  evidence;  and  (2)  as  to  the  findings  of 
fact  and  conclusions  of  law  as  to  damages,  general 
and  special,  as  follows,  viz.: 

1.  that  during  the  trial,  over  the  objection  of 
'  appellants,  the  trial  Court  permitted  appellee  to  cross- 
i  examine  Oladys,  as  to  insurance  and  as  to  the  amount 

of  moneys  received  from  such  insurance  on  account 
of  medical  and  hospital  expenses  arising  out  of  said 
personal  injuries  (R.  66,  79-83)  ; 

2.  that  although  the  appellants  offered  evidence 
which  was  admitted  to  the  effect  that  appellants  suf- 
fered damages  for  medical  and  hospital  expenses  and 
loss  of  time  by  reason  of  said  negligence  of  appellee, 
in  the  sum  of  about  $1064.73,  the  trial  Court  gave 
judgment  that  appellants  may  recover  only  $460.25 
as  and  for  special  damages  (R.  12-14) ; 

3.  that  although  Gladys  was  rendered  unconscious 
and   remained  unconscious   for   about   twelve  hours, 

!  by  reason  of  the  negligence  of  appellee,  and  suffered 
personal  injuries,  as  follows:  cerebral  concussion, 
contusion  of  scalp,  contusion  of  right  shoulder,  pos- 
sible fracture  of  pelvis,  or  symphysis  pulns,  contusion 
of  bladder,   multiple   contusions   and   abrasions   and 


strains  of  extremities  and  although  Griadys  was  suffer- 
ing pain  and  headaches  at  time  of  trial,  two  years 
later,  the  trial  Court  rendered  judgment  for  appellants 
by  reason  of  said  negligence  in  the  sum  of  only  $500.00 
as  and  for  general  damages,  after  awarding  appellants 
$460.25,  as  special  damages  (R.  12)  ; 

4.  that  although  appellants  made  a  motion  for 
new  trial  on  the  grounds  of  inadequacy  of  damages, 
both  general  and  special,  the  trial  Court  denied  said 
motion  but  amended  the  judgment  as  to  general  dam- 
ages by  increasing  the  general  damages  from  $500 
to  $1000  and  failed  and  refused  to  increase  the  spe- 
cial damages.  (R.  15-16.) 


SPECIFICATION  OF  ERRORS. 

Assignment  of  Error  No.  1. 

The  Court  erred  in  permitting  appellee  to  cross- 
examine   Gladys,   appellant,    over   objection,   relative*' 
to  any  insurance  which  she  received,  independent  of' 
appellee;  that  said  witness  was  asked:  ''Do  you  have 
any  accident  insurance?"  whereupon  appellants'  at- 
torney objected  to  that  question  on  the  ground  that 
it  was  incompetent,  irrelevant  and  immaterial — thatj! 
any  source  of  insurance  is  immaterial  and  incompe- 
tent (R.  66);  that  later,  during  the  trial,  the  Court  j« 
ruled   that    any   witness   may    be    called    as    to    the! 
amount    of   insurance    payments    they   had    received! 
(R.  79);  that  thereupon  counsel  for  appellee  called  j 
Gladys  and  examined  her  as  to  accident  insurance' 


carried  and  as  to  money  received  from  that  source 
(R.  80-83),  and  attempted  to  impeach  the  witnesses 
by  reason  thereof.  (R.  80-83,  92-93.) 

' '  The  Court :  She  has  testified  that  he  rendered 
bills  for  $140.00  and  $110.50.  If  this  fund  paid 
this  amount  or  if  it  is  paid  by  this  group  insur- 
ance, then  under  the  late  decisions,  I  am  imder 
the  impression  now  that  I  am  not  going  to  put 
the  Grovernment  in  the  position  of  paying  the 
bills  twice.  It  is  the  plaintiff's  duty  to  put  in 
the  case  to  establish  these  matters.  It  seems  to 
me  that  this  plaintiff  destroys  all  the  evidence 
now  in  regard  to  the  hills/'  (R.  82-83.)  (Italics 
ours.) 

Assignment  of  Error  No.  2. 

The  Court  erred  in  failing  and  refusing  to  sign 
and  enter  the  findings  of  fact  and  conclusions  of  law 
as  to  special  damages  prepared  and  submitted  by 
appellants  (R.  9)  and  in  making  and  entering  its  find- 
ings of  fact  and  conclusions  of  law  as  to  special 
damages  (R.  11)  for  services  of  physicians,  surgeons, 
roentgenologist,  hospital  and  other  medical  attention, 
in  the  sum  of  $460.25;  that  Dr.  Sullivan,  appellants' 
;  physician  testified,  without  contradiction,  that  his 
bill  for  services  rendered  was  $600.50  (R.  40-42) ; 
that  appellants  testified  that  their  special  damages 
were  $1064.73,  as  follows:  for  Dr.  Sullivan,  $600.50 
(R.  40-42);  for  hospital,  $211.85  (R.  70);  for  Dr. 
Spitalny,  $25.00  (R.  73);  for  Dr.  Lusignan,  $20.00 
(R.  73)  ;  for  loss  of  28  days  of  work,  sick  leave,  $187.38 
(R.  70) ;  for  medicine  to  date,  $20.00.  (R.  74). 
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Assignment  of  Error  No.  3. 

The  Court  erred  in  failing  and  refusing  to  sign 
and  enter  the  findings  of  fact  and  conclusions  of  law 
as  to  general  damages  i^repared  and  submitted  by 
appellants  (R.  9)  and  in  making  and  entering  its 
findings  of  fact  and  conclusions  of  law  as  to  gen- 
eral damages  (R.  11)  in  the  sum  of  $500.00  by  rea- 
son of  the  premises;  that  the  evidence  before  the 
Court  shows  that  Gladys,  appellant,  was  rendered 
unconscious  and  remained  unconscious  for  about  12 
hours  (R.  25-26,  61)  ;  that  by  reason  of  the  premises, 
Gladys,  appellant,  received  the  following  personal 
injuries:  cerebral  concussion  contusions  of  the  scalp, 
contusion  of  the  right  shoulder,  possible  fracture  of 
the  pelvis,  contusion  of  the  bladder,  multiple  contu- 
sions and  abrasions  and  strains  of  extremities  (R. 
26)  ;  that  she  still  had  pain  and  headaches,  at  the 
time  of  trial,  two  years  later  (R.  39-40) ;  that  she  was 
wearing  a  special  surgical  belt,  on  doctor's  prescrip- 
tion, to  relieve  her  from  pain  from  said  pelvic  in- 
jury, at  time  of  trial.  (R.  63.) 

Assignment  of  Error  No.  4. 

The  Court  erred  in  failing  and  refusing  to  sign 
and  enter  the  findings  of  fact  and  conclusions  of  law 
as  to  permanent  injury  prepared  and  submitted  by 
appellants  (R.  9)  and  in  making  and  entering  its 
findings  of  fact  and  conclusions  of  law  as  to  per- 
manent injury  (R.  11) ;  that  Dr.  Sullivan,  attending 
physician,  testified  that  the  injury  to  her  jDelvis, 
symphysis  pubis,  was  jjermanent.  (R.  38-39.) 


Jk  Assignment  of  Error  No.  5. 

The  Court  erred  in  failing  and  refusing  to  grant 
appellants'  motion  for  new  trial  on  part  of  the  is- 
sues, viz.:  as  to  damages,  general  and  special,  on 
the  grounds:  (1)  insufficiency  of  the  evidence  to  jus- 
tify the  decision  and  that  the  decision  is  against 
law;  and  (2)  error  in  law  occurring  at  the  trial  and 
excepted  to  by  said  appellants.  (R.  14.) 

Assignment  of  Error  No.  6. 

The  Court  erred  in  making  the  order  dated  Sep- 
tember 7,  1948  and  filed  September  9,  1948  (R.  15), 
amending  said  judgment  made  and  entered  May  7, 
1948,  awarding  appellants  only  $460.25,  as  and  for 
special  damages  (see  assignment  of  error  No.  2,  for 
review  of  the  facts  in  support  of  said  assignment 
of  error,  which  are  incorporated  herein,  in  support 
of  this  assignment  of  error  No.  6). 

«  Assignment  of  Error  No.  7. 

The  Court  erred  in  making  the  order  dated  Septem- 
ber 7,  1948  and  filed  herein  September  9,  1948  (R.  15), 
increasing  the  damages  awarded  appellants  from  $500 
to  only  $1000,  as  and  for  general  damages.  (See  as- 
signment of  error  No.  3,  for  review  of  the  facts  in 
support  of  said  assignment  of  error,  which  are  incor- 
porated herein,  in  support  of  this  assignment  of  error 
No.  7.) 
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Assignment  of  Error  No.  8. 

The  Court  erred  in  making  the  order  dated  Septem- 
ber 7,  1948  and  filed  herein  September  9,  1948  (R.  15) 
in  which  it  made  a  finding  that  there  was  no  'inten- 
tion at  any  time  on  the  part  of  the  Court  to  make  any 
deduction  in  the  amount  allowed  as  damages  by  reason 
of  any  accident  insurance,  or  other  insurance  carried 
by"  the  appellant  (R.  15)  (See  assignment  of  error 
No.  1,  for  review  of  the  facts  in  support  of  said  as- 
signment of  error,  which  are  incorporated  herein,  in 
support  of  this  assignment  of  error  No.  8). 

Assignment  of  Error  No.  9.  | 

The  Court  erred  in  making  the  order  dated  Sep- 
tember 7,  1948  and  filed  herein  September  9,  1948 
(R.  15)  in  which  it  made  a  finding  that  there  was 
''no  permanent  injury  to  Gladys"  one  of  the  appel- 
lants. (R.  15.)  (See  assignment  of  error  No.  4,  for 
review  of  the  facts  in  support  of  said  assignment  of 
error,  which  are  incorporated  herein,  in  support  of 
this  assignment  of  error  No.  9.) 

Assignment  of  Error  No.  10. 

The  Court  erred  in  the  computation  of  the  items 
of  special  damages  in  making  its  findings  of  fact  and 
conclusions  of  law  (R.  11)  and  in  making  its  amended 
order  dated  September  7,  1948  and  filed  herein  Sep- 
tember 9,  1948.  (R.  15.)  (See  assignments  of  errors 
Nos.  1  and  2,  for  review  of  the  facts  in  support  of  said 
assignments  of  errors,  which  are  incorporated  herein, 
in  support  of  this  assignment  of  error  No.  10.) 
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ARGUMENT. 

1.  THE  DECISION  OF  THE  TRIAL  COURT  AS  TO  THE  SPECIAL 
DAMAGES  IS  CONTRARY  TO  LAW  AND  NOT  SUSTAINED 
BY  THE  EVIDENCE.  THE  WRONGDOER  IS  NOT  ENTITLED 
TO  HAVE  THE  SPECIAL  DAMAGES  FOR  WHICH  HE  IS 
LIABLE  REDUCED  BY  PROVING  THAT  PLAINTIFF,  THE 
INJURED  PARTY,  HAS  RECEIVED  COMPENSATION  FOR 
THE  LOSS  FROM  A  COLLATERAL  SOURCE,  WHOLLY  INDE- 
PENDENT OF  IT.  UNDER  THIS  RULE,  IT  IS  ERROR  FOR 
THE  TRIAL  COURT  TO  ADMIT  EVIDENCE  OF  ACCIDENT 
INSURANCE  OR  ANY  OTHER  INSURANCE  IN  BEHALF  OF 
THE  INJURED  PERSON  TO  MITIGATE  THE  DAMAGES. 

Standard  Oil  Co.  v.  U.  S.,  153  Feci.  (2d)  958; 
Old  Colony  his.  Co.  v.  U.  S.,  168  Fed.  (2d)  931, 

933; 
Anheuser  Biisch,  Inc.  v.  Starley,  28  Cal.  (2d) 

347,  170  P.  (2d)  448; 
Federal  Tort  Claims  Act,  60  Stat.  843,  USCA, 

Title  28,  C.  20,  Sec.  931(a). 

Siibd.  (a),  Sec.  931,  Federal  Tort  Claims  Act,  supra, 

!  provides  in  part  as  follows : 

"*  *  *  United  District  Court  *  *  *  shall  have  ex- 
exclusive  jurisdiction  to  hear,  determine  and 
render  judgment  on  any  claim  against  the  United 
States  for  money  only  *  *  *  on  account  of  dam- 
ages *  *  *  on  account  of  personal  injury  *  *  * 

ij  caused  by  the  negligence  *  *  *  of  any  employee 

of  the  Government  *  *  *  under  circumstances 
where  the  United  States,  if  a  private  person, 
would  be  liable  to  the  claimant  for  such  damages, 
loss,  injury  *  *  *  in  accordance  with  the  law  of 
the  place  where  the  act  or  omission  occurred." 

;  It  is  respectfully  submitted  that  "in  accordance  with 
I  the  law"  of  California,  it  is  error  for  the  trial  Court 
i  to  admit  evidence  of  accident  insurance  or  any  other 
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insurance,  in  a  damage  suit  for  personal  injuries,  t 
mitigate    the    damages    recoverable.     See    Anheuser 
Busch,  Inc.  V.  Starley,  supra. 

At  the  time  defendant  attempted  to  prove  that 
plaintiff  Gladys  Shaylor  carried  insurance  to  cover 
her  loss  for  such  an  injury,  the  trial  Court  sustained 
plaintiff's  objection  to  the  admissibility  of  such  evi- 
dence. (R.  66.)  However,  later  in  the  trial  of  the 
case,  the  trial  Court  changed  his  ruling  and  allowed 
defendant,  over  plaintiff's  objections,  to  put  in  evi- 
dence the  amount  of  money  plaintiff  had  received 
from  insurance  to  reimburse  her  for  expenses  as  a 
result  of  her  injuries.  (R.  80-83.)  It  is  respectfully 
submitted  that  such  conduct  of  the  trial  Court  denied 
appellants  a  fair  trial. 

''The  Court:  She  has  just  testified  that  he  ren- 
dered bills  for  $140.00  and  $110.50.  If  this  fund 
paid  this  amount,  or  if  it  is  paid  by  this  group 
insurance,  then,  under  the  late  decisions,  I  am 
imder  the  impression  now  that  I  am  not  going  \ 
to  put  the  Government  in  the  position  of  paying 
the  bills  twice.  It  is  the  plaintiff's  duty  to  put 
in  the  case  to  establish  these  matters.  It  seems  to 
me  that  this  plaintiff  destroys  all  the  evidence 
now  in  regard  to  the  bills."  (R.  82-83.) 

In  this  connection,  counsel  for  defendant  attempted 
to  impeach  the  plaintiffs  as  to  the  payment  of  such 
expenses,  by  cross-examination  as  to  whether  their  |l 
testimony,  admitted  prior  to  such  examination,  to 
the  effect  that  j^laintiffs  personally  had  paid  such 
amounts,  was  true  or  false,  if  insurance  company  had 
paid  the  same.  (R.  80-83,  90-92.)    It  is  again  respect- 
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fully  submitted  that  such  conduct  on  the  part  of  ap- 
pellee's counsel  denied  appellants  a  fair  trial. 

It  is  respectfully  submitted  that  the  rule  or  prin- 
ciple that  what  one  does  through  his  agent,  or  insur- 
ance company,  he  does  himself,  which  need  no  cita- 
f  tion  of  authorities,  is  a  complete  or  satisfactory  an- 
swer to  such  attempts  at  imjoeachment.  However,  the 
error  was  committed  and  is  reflected  in  the  award  of 
damages. 


2.  THE  DECISION  OF  THE  TRIAL  COURT  AS  TO  THE  GENERAL 
DAMAGES  IS  NOT  SUPPORTED  BY  THE  EVIDENCE,  IS 
CONTRARY  TO  LAW  AND  IS  NOT  SUSTAINED  BY  THE 
EVIDENCE  IN  THAT  IT  APPEARS  FROM  THE  EVIDENCE 
THAT  THE  INJURIES  TO  THE  PLAINTIFF  WERE  VERY 
SERIOUS  AND  THAT  THE  SUM  AWARDED  BY  THE  COURT 
WAS  GROSSLY  INADEQUATE— IN  FACT  SO  INADEQUATE 
AS  TO  SHOCK  THE  HUMAN  CONSCIENCE. 

Koehig  v.  Southern  Pac.  Co.,  108  Cal.  235,  41 

Pac.  469; 
Bennett  v.  Hohro,  72  Cal.  178,  13  Pac.  473; 
Loper  V.  Morrison,  23  Cal.  (2d)  600,  611,  145 

P.  (2d)  1,6; 
Gackstetter  v.  Market  St.  R.  Co.,  10  Cal.  App. 

(2d)  713,  714,  52  P.  (2d)  998; 
20  Cal.  Jar.  104,  Title  New  Trial,  Sections  67, 

68. 

Applying  this  rule  to  the  facts,  we  find  that  one  of 
the  appellants,  Gladys,  was  knocked  unconscious  by 
the  negligent  operation  of  a  Coast  Guard  truck  owned 
and  operated  ])y  appellee  and  remained  unconscious 
for  12  hours  (R.  25-26)  ;  and  as  a  direct  result  received 
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the  following  injuries :  Cerebral  concussion,  contusions 
of  the  scalp,  contusion  of  right  shoulder,  possible  frac- 
ture of  the  pelvis,  contusion  of  the  bladder,  multiple 
contusions  and  abrasions  and  strains  of  extremities 
(R.  26)  ;  that  as  a  result  thereof,  at  the  time  of  the 
trial,  12  months  after  such  injuries,  Gladys  was  suf- 
fering from  headaches  (R.  39-40),  nervousness  and 
pain  requiring  special  belt  to  be  worn  constantly  to 
relieve  the  pelvic  injury.  (R.  63.) 

In  view  of  such  injuries,  it  is  submitted  that  an 
award  of  only  $500  as  general  damages  is  grossly 
inadequate  and  shocks  the  human  conscience,  espe-j 
cially  where  the  trial  Court  found  special  damages  of 
$460.25.  I 

In  Loper  v.  Morrison,  supra,  the  Court  held  that 
where  there  was  testimony  at  time  of  trial  injured 
party  still  was  suffering  from  headaches,  nervousness 
and  pain,  tended  to  prove  future  damages. 

In  Gackstetter  v.  Market  St.  R.  Co.,  supra,  the 
Court  said  that  the  test  to  be  applied  in  determining 
whether  damages  in  personal  injury  action  is  proper 
is  a  comparison  of  the  amount  of  the  award  with  the 
evidence  before  the  trial  Court. 

Following  this  rule,  it  is  submitted  that  by  compar- 
ing the  evidence  before  the  trial  Court,  the  award 
was  grossly  inadequate. 

The  fact  that  on  motion  for  new  trial,  the  trial 
Court  increased  the  general  damages  from  $500  to 
$1000  is  strong  evidence  that  the  trial  Court  admits 
it  made  an  error,  at  the  conclusion  of  the  trial,  as  to 
the  amount  of  general  damages. 
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,  IN  ASSESSING  DAMAGES,  THE  COURT  MUST  CONSIDER 
THE  CONTINUED  AND  RECENTLY  ACCELERATED  DEPRE- 
CIATION OF  THE  PURCHASING  VALUE  OF  THE  DOLLAR. 

Southern  Pacific  Co.  v.  Zehnle,  163  F.  (2d)  453; 
Butler  V.  Allen,  167  F.  (2d)  488,  490; 
Kircher  v.  A.  T.  &  S.  F.  R.  Co.,  32  Cal.  (2d) 

176,  195  P.  (2d)  427; 
Buswell  V.  City  of  San  Francisco,  200  P.  (2d) 

115  (Cal.  App.  2d). 

In  Buswell  v.  City  of  San  Francisco,  supra,  it  was 
held  that  a  comparison  of  awards  in  different  cases, 
is  not  conclusive  in  view  of  the  change  in  value  of  the 
dollar  and  difficulty  of  finding  comparal^le  injuries. 


4.  A  FINDING  OF  THE  AMOUNT  OF  DAMAGES  BY  THE  COURT 
SHOULD  BE  SET  ASIDE  WHERE  THE  AMOUNT  RECOVER- 
ABLE WAS  PURELY  A  MATTER  OF  COMPUTATION  AND 
WHERE  THE  COMPUTATION  WAS  INCORRECT. 

4  Corpus  Juris,  p.   888,  n.   73,   Section  2858, 
Title,  Appeal  and  Error. 

In  this  connection,  plaintiffs  testified  as  to  the  items 
of  special  damages  (R.  40-42,  70-74)  and  there  was  no 
contradictory  evidence.  Therefore,  it  is  respectfully 
submitted  that  the  amount  of  special  damages  was 
purely  a  matter  of  computation. 

Any  attempts  of  counsel  for  defendant,  after  the 
Court  allowed  him  to  cross-examine  the  plaintiffs  as 
to  insurance,  to  impeach  such  direct  evidence  as  to 
special  damages,  on  the  theory  that  plaintiffs  did  not 
pay  such  items  personally,  but  through  an  insurance 
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company,  was  erroneous  Avhen  we  consider  the  prin- 
ciple of  law  that  what  a  person  does  through  an  agent, 
he  does  himself.  Again,  we  respectfully  submit  that 
such  conduct  of  appellee's  attorney  denied  appellants 
a  fair  trial.  (R.  80-83;  90-92.) 


5.  A  JUDGMENT  FOR  AN  AMOUNT  AWARDED  CANNOT  BE 
SUSTAINED  WHERE  THE  JUDGMENT  WAS  WRONG  ON 
ANY  REASONABLE  HYPOTHESIS. 

4  Corpus  Juris  889  n.  82,  Sec.  2858,  Title  Ap- 
peal and  Error. 

It  is  respectfully  submitted  that  the  failure  of  the 
trial  Court  to  properly  compute  the  items  of  special 
damages  was  error  and  l)y  reason  thereof,  the  judg- 
ment was  wrong  on  any  and  all  reasonable  hypothesis. 


6.  WHERE  THE  FINDINGS  OF  THE  TRIAL  COURT  ARE  BASED 
ON  UNDISPUTED  EVIDENCE,  ANY  QUESTION  AS  TO  THE 
SUFFICIENCY  OF  THE  EVIDENCE  TO  SUSTAIN  THE  FIND- 
INGS IS  ONE  OF  LAW  AND  IN  CONSEQUENCE  REVIEW- 
ABLE BY  THE  APPELLATE  COURT. 

4  CorjjHs  Juris  882,  n.  19,  Section  2854,  Title 
Appeal  and  Error. 

As  stated  alcove,  the  evidence  as  to  the  items  of 
special  damage  was  imdisputed.  There  is  not  an  iota 
of  evidence  in  the  record  to  contradict  such  items. 
It  is  again  respectfully  submitted  that  the  misconduct 
of  defense  counsel  in  his  cross-examination  of  appel- 
lants, as  to  insurance  payments  is  no  contradiction. 
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IF  THE  FINDINGS  ARE  MANIFESTLY  ERRONEOUS,  THE 
JUDGMENT  SHOULD  BE  REVERSED. 

4  Corpus  Juris  882,  n.  23,  Section  2854,  Title 
Appeal  and  Error. 


FINDINGS  SHOULD  BE  SET  ASIDE  WHERE  THE  TRIAL 
COURT  ERRONEOUSLY  ADMITTED  EVIDENCE  NOT  MA- 
TERIAL TO  THE  ISSUE. 

4  Corpus  Juris  882-883,  n.   29,   KSection  2854, 
Title  Appeal  and  Error. 

In  this  connection,  appellants  refer  to  and  adopt  the 
authorities  and  argument  set  forth  under  Points  Nos. 
2  and  4,  pages  13,  14  and  15  of  this  brief. 
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9.  REFUSAL  TO  MAKE  FINDINGS  AS  REQUESTED  WILL  BE 
REVIEWED  WHERE  THE  REJECTED  FINDINGS  ARE  PRE- 
SENTED BY  THE  RECORD  ON  APPEAL. 

4  Corpus  Juris  548,  n.  89,  Section  2347,  Title 

Appeal  and  Error; 
Knaust  Bros.  v.  Goldschlag,  119  F.  (2d)  1022. 

At  the  time  of  the  preparation  and  signing  of  the 
findings  of  fact  and  conclusions  of  law,  counsel  pre- 
pared and  presented  to  the  trial  Court  proposed  find- 
ings of  fact  and  conclusions  of  law.  (R.  9.) 
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10.   APPELLATE   COURT   CAN  ORDER  A  RETRIAL  ON  A  LIM- 
ITED ISSUE  OR  ISSUES,  IF  THAT  ISSUE  OR  ISSUES  CAN 
BE   SEPARATELY  TRIED   WITHOUT  SUCH  CONFUSION  AS  , . 
WOULD  AMOUNT  TO  A  DENIAL  OF  A  FAIR  TRIAL,  VIZ.:  \\ 
ISSUE  OF  DAMAGES. 

Tiventy-Oiie  Mining  Co.  v.  Original  Sixteen  to 

One  Mine,  265  F.  469,  471 ; 
Gasoline  Products  Co.  v.  Champlin  Ref.  Co., 

283  U.S.  494,  499,  75  L.  Ed.  1188; 
Brewer  v.  Second  Baptist  Church,  197  P.  (2d) 

713,720  (Cal.  Sup.  Ct.). 

It  is  respectfully  sulmiitted  that  the  issues  of  special 
and  general  damages  can  be  tried  separately,  without 
a  trial  on  the  issue  of  liability  without  such  confusion 
as  would  amount  to  a  denial  of  a  fair  trial ;  and  that 
this  rule  is  established  by  numerous  authorities  in  both 
the  federal  and  state  Courts.  (See  Twenty-One  Mining 
Co.,  supra,  265  Fed.  at  page  471.) 


11.     CONCLUSION. 

The  errors  herein  presented,  if  allowed  to  stand 
uncorrected,  will  result  in  a  grave  miscarriage  of  jus- 
tice, particularly  the  conduct  of  the  trial  Court  in 
awarding  only  $500  general  damages  for  the  injuries 
involved  and  in  allowing  in  evidence  the  fact  that 
appellants  carried  accident  or  other  insurance  and 
the  misconduct  of  counsel  for  appellee  in  attempting: 
to  impeach  appellants,  or  charging  appellants  with 
false  testimony,  after  the  admission  of  evidence  as  to 
part  payment  of  the  special  damages  by  insurance  car- 
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rier.  Such  errors  are  fundamental,  prejudicial  errors, 
which,  we  believe  will  lead  this  Court  to  grant  a  new 
trial  on  the  issues  of  damages,  general  and  special. 

Dated,  San  Francisco,  California, 
April  4,  1949. 

Respectfully  submitted, 

Melvin  M.  Belli, 
William  E.  Gearhart, 
Attorneys  for  Appellants. 
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No.  12,152 

IN  THE 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


Walter  A.  Shaylor  and 

Gladys  Shaylor, 

Appellants, 

vs. 

United  States  of  America, 

Appellee. 


BRIEF  FOR  APPELLEE. 


INTRODUCTION. 

Appellants  on  page  1  of  their  brief  state  they  are 
prosecuting  this  appeal  ''contending  that  a  new  trial 
should  be  granted  appellants  on  the  issues  of  damages 
only". 

On  page  5  they  state  the  questions  on  appeal  are 
whether  or  not  the  trial  Court  erred:  (1)  in  its  rulings 
as  to  admission  of  certain  evidence;  and  (2)  as  to  the 
findings  of  fact  and  conclusions  of  law  as  to  damages 
general  and  special. 


FACTS. 

Gladys  Shaylor  by  her  guardian  ad  litem  on  Febru- 
ary 18,  1947  filed  a  complaint  against  the  United 
States  of  America  under  the  Federal  Torts  Claims 
Act  for  damages  for  personal  injuries  received  on  the 
5th  day  of  March,  1946  allegedly  as  a  direct  and  proxi- 
mate result  of  the  negligence  of  an  employee  of  the 
United  States  of  America  acting  within  the  scope  of 
his  authority  in  the  operation  of  a  Dodge  truck,  the 
property  of  the  United  States  of  America.  Appellant 
claimed  she  was  struck  by  the  truck  while  crossing 
Van  Ness  Avenue  at  McAllister  Street,  in  San  Fran- 
cisco, California. 

The  Court  found  there  was  negligence  on  the  part 
of  the  Government  employee  and  rendered  a  judg- 
ment for  $500.00  general  damages  and  $460.25  special 
damages.  Appellant  filed  a  motion  for  a  new  trial, 
which  was  denied.  The  Court,  however,  in  denying  the 
motion,  increased  the  general  damages  to  the  sum  of 
$1000.00.  The  total  amount  of  the  judgment  from 
which  this  appeal  is  taken  is  $1460.25. 


CONTENTIONS. 

Appellants'  appeal  addresses  itself  to  two  principal 
points : 

(1)  inadequacy  of  special  damages 

(2)  inadequacy  of  general  damages 

In  the  specification  of  errors,  ten  assignments  of 
error  have  been  made.   Assignments  of  error  1,  2,  3, 


5,  6,  8  and  10  relate  to  inadequacy  of  special  damages, 
and  assignments  of  error  3,  4,  5,  7  and  9  relate  to 
inadequacy  of  general  damages. 

Appellee  contends  that  the  appeal  in  this  case  is 
wholly  without  merit  and  the  judgment  of  the  Dis- 
trict Court  should  be  affirmed. 


ARGUMENT. 

I. 

THE  DECISION  OF  THE  TRIAL  COURT  IS  SUPPORTED  BY  THE 
EVIDENCE  AND  CANNOT  BE  DISTURBED  WHERE  NOT 
PLAINLY  ERRONEOUS. 

In  United  States  v.  Chicago  R.  I.  &  P.  By.  Co.,  171 
F.2d  377,  380,  Judge  Bratton  of  the  Tenth  Circuit 
stated: 

''In  the  trial  of  a  nonjury  case,  it  is  the  prov- 
ince of  the  trial  court  to  observe  the  witnesses 
while  testifying  to  judge  their  qualifications,  to 
appraise  their  credibility,  to  determine  the  weight 
to  be  given  their  testimony,  to  draw  reasonable 
inferences  from  the  facts  established,  and  to  re- 
solve conflicts  in  the  evidence,  both  direct  and 
circumstantial.  It  would  not  serve  any  useful  pur- 
poses to  detail  the  evidence  adduced  upon  the 
trial  of  this  case.  It  is  enough  to  say  that  the 
evidence  and  the  reasonable  inferences  fairly  to 
be  drawn  from  it  were  sufficient  to  support  the 
findings,  including  the  finding  that  the  amount 
paid  to  Eitel  was  reasonable,  and  they  were  not 
plainly  erroneous." 

Neil  V.  Gross,  101  F.2d  153; 
McDonald  v.  Capital  Co.  (CCA-9th),  130  F.2d 
311,  cert.  den.  317  U.S.  692; 


Wiugate  v.  Bercut  (C0A-9th),  146  F.2d  725: 
Augustine  i\  Bowles  (CCA-9th),  149  F.2(i  93; 
Savage  v.  Loraine   (CCA-9th),  148  F.2d  818, 

cert.  den.  325  U.S.  885; 
Lemer  Stores  Corp.  v.  Lerner,  162  F.2d  160; 
Falvret  r.  First  Nat.  Bank,  160  F.2d  827. 

The  Court  in  its  decision  (Tr.  93-94)  stated:  ''I  do 
not  think  there  is  any  permanent  injury.  I  also  think 
the  pain  and  suffering  was  rather  slight." 

Appellant's  doctor  testified  (Tr.  pp.  34-35)  that  in 
August,  1943  appellant  was  operated  and  a  chronic  | 
appendix  removed.  In  October,  1943  appellant  again  | 
reported  to  his  office  (Tr.  55)  and  complained  of 
bowel  discomfort  and  passage  of  acholic  stools.  A 
diagnosis  of  mild  cholecystitis  was  made.  A  short 
time  after  because  of  evident  upset  and  considerable 
menstrual  discomfort  she  was  again  brought  to  the 
office  by  her  mother.  The  condition  was  attributed  to 
an  unbalanced  thyroid  gland,  and  in  turn  the  increase 
in  size  of  her  ovaries  resulting  in  pain  increasing  at 
the  termination  of  the  menstrual  flow.  She  was  placed 
in  thyroid  management  which  resulted  in  diminution 
of  the  menstrual  pain.  She  still  complains  of  the 
menstrual  pain  not  to  the  constant  degree  she  did 
before  (Tr.  55).  It  is  variable  now.  She  has  been 
continued  on  thyroid. 

On  February  2,  1948  appellant  again  reported  to ' 
the  doctor's  office  (Tr.  36)  and  complained  of  acute 
abdominal  pains,  and  a  tentative  diagnosis  of  Meckles 
diverticulum  was  made,  and  on  February  9th  she  was 
operated  and  obstruction  found  in  her  small  bowel. 
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On   cross-examination    the   doctor    (Tr.   57)    defined 

Meckles  diverticulum: 

'^  Referring  back  to  fetal  life  again,  that  is  a 
bowel  connection  through  the  uterine,  the  um- 
bilical stock  and  the  placenta;  at  birth  immedi- 
ately within  the  peritoneal  cavity  a  portion  of 
that  stock  drops  off,  in  dropping  off  in  most  cases 
it  is  absorbed  into  the  bowel  structure  but  again 
occasionally  it  is  not  absorbed  and  it  will  give 
rise  to  a  so-called  left  side  appendicitis.  It  has 
all  the  structure  of  the  normal  bowel  and  can  be 
of  varying  size  from  one  inch  to  several  inches  in 
height." 

With  regard  to  the  cause  of  the  obstruction,  the  doctor 
J  (Tr.  57)  said: 

'^I  cannot  state.  There  were  no  adhesions  at 
that  point,  no  density  at  that  point  other  than 
two  lobes  to  the  bowel  producing  obstruction,  it 
might  have  been  an  old  site  of  Meckles.  I  would 
not  ascribe  it  to  any  entity  other  than  to  say  it 
produced  the  obstruction  and  the  patient  later 
was  relieved." 

The  doctor  further  testified  (Tr.  60)  : 

"She  is  classified  as  polyglandular;  there  is  a 
deficiency  in  the  thyroid  secretion  evidenced  by 
the  distribution  of  fatty  layers  and  the  distortion 
of  her  menstrual  cycle  and  to  a  marked  degree 
she  has  been  helped  by  the  thyroid  medication." 

Dr.  Carruth  Wagner,  an  orthopedic  specialist  with 
the  United  States  Public  Health  Service,  made  an 
examination  in  behalf  of  appellee  and  testified  as  a 
witness  for  appellee.   He  stated  (Tr.  84)  that  appel- 


lants'  attorney,  Mr.  Gearhart,  was  present  during  the 
entire  oral  examination  of  appellant  Gladys  Shaylor 
and  that  she  did  not  advise  him  that  she  had  gall 
bladder  trouble  prior  to  the  accident,  that  she  had  an 
appendectomy  in  1943,  and  that  she  was  under  treat- 
ment for  a  thyroid  condition.  Dr.  Wagner  testified 
(Tr.  88)  : 

''From  an  overall  picture,  this  patient  at  the 
time  of  this  examination  on  the  basis  of  the  film 
and  the  physical  examination  showed  two  positive 
things,  she  shows  evidence  of  some  metabolic  dis- 
turbance that  causes  these  upsets,  it  is  not  normal 
within  limits  for  a  girl  of  her  age;  second,  that 
she  had  some  disturbance  within  the  pelvis  that 
would  give  her  this  pain  in  menstruation  that  is 
not  associated  with  the  pelvis.  It  is  unlikely  that 
it  would  be  orthopedic,  but  a  condition  that  we 
can  attribute  to  her  uterus  or  ovaries  or  a  rela- 
tionship between  the  two." 

Dr.  Wagner  further  testified  (Tr.  89)  : 

''I  see  no  evidence  of  injury,  she  shows  some 
disproportion,  because  of  the  size  of  the  ridge 
here  (indicating)  between  the  left  and  right  and 
some  irregularity  that  is  present  on  the  latter 
film  but  no  indication  of  fracture  or  separation 
of  the  symphysis  pubis,  no  disproportion  here 
(indicating) .  Since  that  disproportion  takes  place 
in  fracture  rather  than  separation  on  the  sym- 
physis I  would  not  say  these  show  any  trauma  to 
the  bone." 

And  again  (Tr.  90)  : 

"I  would  say  that  she  had  recovered  from  any 
injury  she  received  to  her  pelvis,  skull  or  spine." 
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The  testimony  of  Dr.  Sullivan  and  Dr.  Wagner 
adequately  support  the  Court's  findings  that  there 
was  no  permanent  injury  and  that  the  pain  and  suffer- 
ing were  very  slight  and  that  the  award  of  $1000.00 
was  adequate. 

The  Court's  attention  is  expressly  called  to  the 
failure  to  reveal  the  past  history  of  appellant  Gladys 
Shaylor  to  Dr.  Wagner  at  the  time  of  his  examination, 
also  to  the  attempt  to  lead  the  lower  Court  to  believe 
that  the  operation  of  February  9,  1948  was  related  to 
the  accident  of  March  5,  1946. 


n. 

THE  JUDGMENT  AS  TO  SPECIAL  DAMAGES  IS  ADEQUATE  AND 
IS  SUSTAINED  BY  THE  EVIDENCE. 

(1)  Appellant  states:  ''It  is  error  for  the  trial 
court  to  admit  evidence  of  accident  insurance  or  any 
other  insurance  in  behalf  of  the  injured  person  to 
mitigate  the  damages." 

This  specification  of  error  is  founded  upon  a  com- 
plete misconception  of  the  purpose  of  the  questions 
and  the  basis  of  the  Court's  ruling.  But  notwith- 
standing any  question  of  subrogation  that  might  pos- 
sibly have  entered  the  case,  the  matter  became  entirely 
irrelevant  when  the  Court  in  its  decision  (Tr.  94) 
said: 

"There  is  one  matter  bothering  me  some;  I 
haven't  taken  into  account  nor  considered  the 
amount  shown  by  the  evidence  at  one  place  to  be 
paid  by  the  insurance  company ;  perhaps  I  should 


determine  that.  But  in  the  latter  part  of  the  case 
the  government  felt  that  it  was  immaterial  and 
made  objection  which  was  sustained  so  I  didn't 
make  any  determination  of  that  matter." 

The  Court  further  said : 

'^  After  going  over  the  evidence  and  giving  the 
plaintiff  the  benefit  of  some  allowances  where  it 
is  rather  questionable,  I  will  fix  the  special  dam- 
ages at  $460.25." 

The  Court  further  states  (Tr.  93)  : 

''I  am  satisfied  in  this  case  that  this  plaintiff 
has  not  lost  anything  financially  through  loss  of 
work.  There  is  no  evidence  to  show  that  she 
needed  her  sick  leave  for  any  other  purpose  which 
caused  her  any  loss.  I  am  satisfied  that  there  has 
been  testimony  submitted  here  that  should  not  be 
considered  by  the  court.  Some  of  the  witnesses 
have  been  rather  evasive.  I  think  some  of  them 
knew  some  facts  that  they  could  have  testified  to 
if  they  had  wanted  to.  I  don't  believe  people  are 
paying  out  over  $100.00  in  amounts  and  then  not 
knowing  whether  they  paid  it  or  not." 

The  medical  picture  of  this  case  is  confused  by  the 
fact  that  appellant  Gladys  Shaylor  is  "polyglandular" 
and  suffers  "deficiency  in  the  thyroid  secretion"  and 
"distortion  of  her  menstrual  cycle".  Add  to  this  her 
left  and  right  appendix  trouble,  together  with  Meckles 
diverticulum,  with  the  operations  performed  in  1943 
and  1948,  and  a  wilful  failure  to  inform  appellee's 
doctor  of  the  previous  history  of  appellant,  all  of 
which  elements  were  in  no  wise  related  to  the  alleged 
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injuries  of  March  5,  1946,  it  becomes  obvious  that  the 
lower  Court  was  exceedingly  generous  in  allowing 
$460.25. 

Appellants'  amendment  to  Paragraphs  II,  VII  and 
IX  of  Complaint  (Tr.  7)  sets  forth  the  items  of  Spe- 
cial Damages. 

^  (a)  Hospital  St.  Mary's  $211.85.  There  is  no  e^d- 
dence  in  the  record  to  prove  the  reasonable  value  of 
the  hospital  services  as  related  to  the  accident.  Walter 
A.  Shaylor  testified  (Tr.  92)  he  paid  the  difference 
between  $150.00  and  $211.75,  although  he  previously 
stated  he  paid  $211.85  (Tr.  72). 

The  correct  measure  of  damages  for  medical  and 
hospital  treatment,  drugs,  etc.,  incurred  because  of 
personal  injuries  is  their  reasonable  value,  rather 
than  the  amounts  actually  paid  for  them. 

8  Cal.  Jur.SlZ', 

82  A.L.R.  1325. 

Amounts  paid  on  account  of  medical  treatment  and 
attention  is  some  evidence  of  reasonable  value  thereof 
in  the  absence  of  showing  to  the  contrary. 
Dewhurst  v.  Leopold,  194  Cal.  424. 

Dr.  Sullivan  testified  (Tr.  59)  : 

"She  has  been  continued  on  thyroid,  the  latter 
part  of  that  has  no  connection  with  this,  it  has 
been  billed  to  the  California  Physicians  Service 
for  services  rendered." 

There  is  no  showing  whatsoever  as  to  the  reason- 
able value  of  the  hospital  services  as  related  to  this 
case. 
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(b)     Dr.  John  Robert   Sullivan,  Medical   Service 
$600.50. 

This  sum  was  broken  down  (Tr.  41-42)  to  the  fol- 
lowing : 

(1)  3/5/46  Emergency  Hospital  Examina- 
tion, emergency  treatment  for  shock.  3/5/46  St. 
Mary's  Hospital  care  and  attention  3/5/46  to 
and  including  3/22/46  orthopedic  management; 
fractured  pelvis,  right  shoulder  injury,  right  leg 
and  right  ankle  injury,  genito-urinary  treatment 
and  investigation,  neuro  surgical  management 
hospital  calls.  $200.00. 

(2)  Medical  management  2/23/46  to  and  in- 
cluding 12/31/46.  Examination,  physiotherapy, 
consultation  $110.50. 

(3)  Medical  Services  1/1/47  to  and  including 
12/31/47.  Examination,  treatments,  medical  re- 
ports submitted  in  this  case  $140.00. 

(4)  Medical  Services  1/1/48  to  and  including 
4/12/48  Examination,  consultation  $50.00 

(5)  Court  testimony  $100.00. 

Appellant  Gladys  Shaylor  testified  (Tr.  71)  in  re- 
ply to  a  question  by  the  Court: 

"The  Court:     I  understand  your  entire  doctor 
bill  was  $250.50  for  this  period  to  December  31, 
1947.   That  is  the  entire  doctor  bill? 
A.     That  is  correct." 

It  is  e\ddent  from  the  testimony  of  Dr.  Sullivan, 
Walter  Shaylor  and  Gladys  Shaylor  that  there  is  a  | 
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considerable  overlap  in  charges  made  for  treatment 
of  the  alleged  injuries  of  the  accident  and  treatments 
for  the  glandular  deficiencies,  gall  bladder,  menstrual 
and  bowel  trouble  of  Gladys  Shaylor.  Appellants  ob- 
viously have  endeavored  to  throw  in  everything  pos- 
sible whether  related  to  the  accident  or  not. 

The  lower  Court  (Tr.  83)  made  this  observation: 

"It  is  the  plaintiff's  duty  to  put  in  the  case  to  estab- 

hsh  these  matters.    It  seems  to  me  that  this  plaintiff 

j  destroys  all  the  evidence  now  in  regard  to  the  bills." 

(c)  Dr.  John  Robert  Sullivan,  surgical,  Feb.  26, 
1948,  $250.00. 

This  charge  was  made  for  the  operation  in  Feb- 

!  ruary,  1948.    The  record  is  clear  that  this  operation 

was  not  related  to  the  accident.   Including  the  charge 

of  $250.00  as  an  item  of  expense  in  this  case  was 

highly  improper. 

(d)  Tiventy-eight  days  off  work,  $187.38. 

Appellant  was  employed  by  the  United  States  of 
America  in  the  Internal  Revenue  Department  at  the 
time  of  the  accident.    She  testified  (Tr.  66)  that  she 
received  her  regular  pay  check  during  the  entire  pe- 
riod she  was  off  work.    She  used  her  sick  leave  to 
{ cover  the  time  she  was  off  work.    There  is  no  proof 
I  of  loss  of  wages  and  appellant  made  no  claim  of  such 
1  in  her  brief. 

(e)  Medicine  to  date,  $20.00. 

Walter  Shaylor  (Tr.  92)  was  asked  if  he  paid  the 
$20.00  for  the  medicine  and  he  answered:   '*We  paid 
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for  lots  of  medicine."  ''I  paid  so  many  medicine  bills 
I  don't  recall  what  you  are  talking  about."  (Tr.  93.) 

'*Q.  You  have  made  the  allegation  in  your 
complaint  ? 

A.    Yes. 

Q.     Did  you  read  itf 

A.    Yes,  sir. 

Q.     Did  you  know  the  contents  of  it? 

A.    I  cannot  recall  it  at  this  time. 

Q.  This  w^as  sworn  to  on  the  3rd  of  April, 
1948. 

A.     It  must  be  but  I  don't  recall  it." 


CONCLUSION. 

It  is  submitted  that  there  is  no  merit  to  the  appeal 
in  this  case,  that  the  evidence  is  adequate  to  support 
the  judgment  of  the  trial  Court  both  as  to  special 
and  general  damages. 

Dated,  San  Francisco,  California, 
May  25,  1949. 

Frank  J.  Hennessy, 

United  States  Attorney, 

C.  Elmer  Collett, 

Assistant  United  States  Attorney, 

Attorneys  for  Appellee, 
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I.  IT  IS  ERROR  TO  CONSIDER  INSURANCE  ON  BEHALF  OF 
THE  INJURED  PLAINTIFF  IN  AN  ACTION  UNDER  FEDERAL 
TORT  CLAIM  ACT  IN  ORDER  TO  SHOW  AWARD  OF  DAM- 
AGES ADEQUATE. 

It  is  respectfully  submitted  that,  just  as  before  the 
trial  court,  the  appellee  is  now  seeking  to  bring  this 
Appellate  Court  into  the  same  error,  viz:  to  consider 
the  amoimt  of  insurance  money  paid  by  insurance 
carrier,  in  order  to  show  that  the  judgment  was  ade- 
quate. 

1.  For  example,  on  page  eleven  (11)  of  appellee's 
brief,  in  the  first  paragraph,  appellee  quotes  par- 
tially from  transcript,  page  83,  as  follows: 

"It  is  the  plaintiff's  duty  to  put  in  the  case  to 
establish  these  matters.  It  seems  to  me  that  this 


plaintiff  destroys  all  the  evidence  now  in  regard 
to  the  bills." 

It  is  respectfully  submitted  that  appellee  com- 
pletely misleads  the  court,  when  it  thus  partially 
quotes  from  the  transcript,  for  by  doing  so,  it  fails 
to  shoAv  why  the  court  said  what  he  said  at  that  time. 

Pages  82-83,  Transcript,  reads: 

"Mr.  Gearhart.  As  I  said  at  the  beginning  of 
this  trial  if  the  court  finds  for  the  plaintiff  then 
I  think  the  plaintiff  would  be  entitled  to  the 
money  she  was  out  for  hospitalization  and  doctors 
bills. 

The  Court.  That  is  true,  but  right  now  I 
don't  see  any  way  to  determine  that  from  the 
record,  they  were  testified  to  at  one  time  as  some 
$250.00.  It  seems  to  me  that  this  exhibit  (No.  7) 
showing  the  amoimt  does  not  amount  to  any 
thing  now.  There  is  nothing  to  show  that  there 
is  anything  she  is  obligated  for. 

Mr.  Gearhart.  The  doctor  testified  as  to  that 
amount. 

The  Court.  She  has  just  testified  that  he 
rendered  bills  for  $140.00  and  $110.50.  If  this 
fund  paid  this  amoimt,  or  if  it  is  paid  by  this 
group  insurance,  then,  under  the  late  decisions, 
I  am  under  the  impression  now  that  I  am  not 
going  to  put  the  government  in  the  position  of 
paying  the  bills  twice.  It  is  the  plaintiff's  duty 
to  put  in  the  case  to  establish  these  matters.  It 
seems  to  me  that  this  plaintiff  destroys  all  the 
evidence  now  in  regard  to  the  bills,' '  (Italics 
ours.) 

2.  For  a  second  example  of  attempting  to  mislead 
this  Appellate  Court,  on  page  9  of  the  appellee's  brief, 
paragraph  (a)  appellee  states  the  following: 


Walter  A.  Shaylor  testified  (Tr.  92)  he  paid  the 
difference  between  $150.00  and  $211.75,  although  he 
previously  stated  he  paid  $211.85.  (Tr.  72.) 

Here  again  it  is  respectfully  submitted  that  appellee 
completely  misleads  this  court  when  it  partially  quotes 
or  summarizes  the  evidence  contained  in  the  tran- 
script. 

On  said  page  92  of  the  transcript  we  find  the  fol- 
lowing (cross-examination  of  Walter  Shaylor) : 

''Q.    Did    the    Cahfornia    Physicians    Service 
pay  that? 
A.    I  heard  you  say  that." 

All  this  cross  examination  of  Walter  Shaylor,  plain- 
tiff, occurred  after  the  trial  court  permitted  the  ap- 
pellee to  put  in  evidence  the  fact  that  the  plaintiffs 
had  received  compensation,  partially,  from  insurance 
which  they  carried. 

It  is  respectfully  submitted  that  appellee  has  not 
only  completely  failed  to  answer  the  first  point,  or 
argument,  page  11  of  appellants'  opening  brief,  to  the 
effect  that  the  trial  court  erred  in  admitting  evidence 
of  any  insurance  in  behalf  of  the  injured  person  to 
mitigate  damages,  but  that  it  is  attempting,  by  quoting 
i  partially  from  the  transcript,  to  lead  this  Honorable 
Court  into  the  same  error. 

•     3.     For  a  third  example  of  misleading  this  Appel- 

I  late  Court,  on  page  7  of  the  appellee's  brief,  top  hne, 

it  is  stated  that  ''the  testimony  of  Dr.  Sullivan"  (who 

was  plaintiff's  family  physician  and  expert  witness), 

^'support    the    Court's    findings    that    there    was   no 

permanent  injury  and  that  the  pain  and  suffering 


were  very  slight  and  that  the  award  of  $1000  was 
adequate. ' ' 

As  to  permanent  injury,  Dr.  Sullivan  testified  on 
direct  (Tr.  38-39)  : 

'*Q.  Considering  your  education,  experience 
and  the  history  of  this  case  could  you  express  an 
opinion  as  to  whether  there  is  a  permanent  injury 
to  Gladys  Shaylor  with  reference  to  her  pelvis, 
her  symphysis  pubis? 

A.  From  the  separation  which  I  have  ex- 
plained as  shown  in  the  films,  this  has  given  rise 
to  some  instability  in  the  pelvic  ring  which  ac- 
counts for  the  pain,  on  any  jarring  motion, 
through  the  lower  extremities,  any  turn  of  the 
body  will  produce  pain  in  the  neighborhood  of 
the  symphysis  pubis,  in  what  should  be  a  solid 
joint. 

Q.     Could  you  state  that  would  be  permanent? 

A.  Because  of  the  lapse  of  time  since  the 
date  of  the  injury  and  the  improvement  noted,  I 
would  say  the  condition  today  in  relation  to  the 
pelvis  is  permanent,  that  is,  as  to  the  symphysis 
pubis." 

On  page  53  of  the  transcript,  foot  of  page,  the  fol- 
lowing occurred  (cross-examination  of  Dr.  Sullivan)  : 

"Q.  The  patient  Gladys  Shaylor,  when  was 
she  last  examined  by  you  for  a  determination  of 
her  present  condition  so  far  as  this  phase  of  the 
injury  is  concerned? 

A.  Interpretation  made  as  to  the  history  and 
effects  of  the  injuries  in  December.  She  has  been 
examined  this  year  also,  not  with  additional  x- 
ray  but  she  has  been  examined.  I  feel  that  it  is 
permanent  in  that  respect. 


Q.    You  state  in  your  opinion  this  has  perma- 
nently affected  the  plaintiff? 
A.    Yes,  sir." 

As  to  pain  and  suffering,  two  years  after  injury,  see 
page  63  Transcript  (testimony  of  Gladys  Shaylor) : 

^'Q.  Did  the  doctor  prescribe  or  did  you  re- 
ceive any  special  appliance  to  wear  before  you 
left  the  hospital? 

A.  I  was  fitted  for  a  Kamp  surgical  belt.  I 
was  fitted  for  that  before  I  left  the  hospital  and 
when  I  got  up  I  had  to  put  that  on;  if  I  didn't, 
I  got  a  severe  pain  and  had  a  severe  pain  until  I 
did  put  it  on. 

Q.  How  long  have  you  been  wearing  that,  or 
how  long  did  you  wear  it  ? 

A.     Continuously  since. 

Q.  Have  you  attempted  to  go  without  it,  say, 
in  the  mornings? 

A.  Yes,  I  have  gone  a  few  mornings  without 
it. 

Q.    Has  that  been  lately? 

A.  Yes,  recently  on  Saturday  when  I  get  up 
and  am  not  going  anjrwhere  sometimes  I  don't 
put  it  on  and  then  I  start  getting  pain  and  have 
to  go  and  put  it  on. 

Q.    When  was  the  last  time  you  tried  that? 

A.     Last  Saturday. 
I  Q.    Will  you  tell  the  Court  whether  you  have 

any  pain  and  suft'ering  at  this  time  ? 

»A.    Yes,  sir,  I  do  have  pain  down  in  the  pel- 
■     vis." 

4.  For  a  fourth  example  of  misleading  this  Ap- 
pellate Court,  on  page  9,  foot  of  the  page,  the  appel- 
lee's brief  contains  the  bald  statement  as  follows: 


^' There  is  no  showing  whatsoever  as  to  the 
reasonable  vahie  of  the  hospital  service  as  re- 
lated to  this  case. ' ' 

On  page  72  of  the  transcript,  Walter  A.  Shaylor 
testified  that  the  hospital  bill  of  $211.85,  ''has  been 
paid  by  me." 

It  is  the  law  that  amounts  paid  on  account  of  medi- 
cal treatment  and  attention  is  some  evidence  of  rea- 
sonable value  thereof ;  in  the  absence  of  showing  to  the 
contrary  such  evidence  must  be  held  to  be  sufficient. 
Dewhirst  v.  Leopold,  194  Cal.  424. 

In  DeivJiirst  v.  Leopold,  supra,  syllabus  No.  8  reads: 
''In  such  action,  the  amounts  paid  on  account 
of  medical  treatment  and  attention  is  some  evi- 
dence of  reasonable  value  thereof,  and  there  being 
no  shomng  to  the  contrary,  such  evidence  must  be 
held  to  be  sufficient." 

It  is  respectfully  submitted  that  the  testimony  of 
Walter  Shaylor  is  e\ddence  of  reasonable  value  in  the 
absence  of  showing  to  contrary  and  that  there  is  ab- 
solutely no  showing  to  the  contrary  in  the  record,  ex- 
cept evidence  by  way  of  payments  by  insurance  com- 
pany, brought  out  on  cross  examination. 

5.  As  a  fifth  example  of  an  attempt  to  mislead  this 
Appellate  Court,  on  pages  10  and  11  of  appellee's 
brief  is  a  statement  "that  there  is  a  considerable  over- 
lap in  charges  made  for  treatment  of  the  alleged  in- 
juries of  the  accident  and  treatments  for  the  glandu- 
lar deficiencies,  gall  bladder,  menstrual  and  bowel 
trouble,"  without  any  reference  to  any  part  of  the 


transcript,  in  connection  with  Dr.  Sullivan's  charge 
of  $600.50. 

The  best  answer  to  this  misleading  and  untrue 
statement  is  the  contents  of  exhibit  7  for  appellants 
which  is  quoted  on  page  10  of  appellee's  brief. 

Furthermore,  we  find  in  the  transcript  on  page  41, 
the  following  (testimony  of  Dr.  Sullivan)  : 

''Q.    Doctor,  did  you  prepare  that?  (referring 
to  exhibit  7.) 

A.  This  is  prepared  in  my  office  by  my  secre- 
tary, it  is  for  emergency  treatment,  treatment  for 
shock  at  the  emergency  hospital,  treatment  at  St. 
Mary's  hospital,  care  and  attention  3/5/46  to  and 
including  3/22/46.  Orthopedic  management;  frac- 
tured pelvis,  right  shoulder  injury,  right  leg  and 
right  leg  injury;  genitor  urinary  treatment  and 
investigation  neuro-surgical  management,  and 
hospital  calls.  There  are  three  items  in  1946,  1947 
1^  and  1948  arising  directly  out  of  the  injury  sus- 

tained in  addition  to  charges  for  certain  medical 
transcripts  requested  of  me  in  this  case. 

******  4fr 

The  Court.     Is  that  the  charge  you  made  to 
her? 

A.    Yes  sir,  these  charges,  (indicating.) 
The  Court.     That  is  what  she  owes  you  ? 
A.    Yes  sir,  and  as  noted  here,  medical  reports 
requested  and  testimony  in  Court. 

The  Court.     Exhibit  7  may  be  admitted." 

Furthermore,  page  40  of  the  transcript  (testimony 
of  Dr.  Sullivan)  : 

''A.  I  think  this  is  a  reasonable  charge  and 
this  is  based  on  the  Industrial  Accident  Commis- 
sion fee  schedule." 


8 


! 


In  this  connection,  it  is  the  law  that  it  is  the  acci- 
dent or  hazard  acting  upon  the  particular  person,  in 
her  condition  of  health  or  body  and  not  what  the 
accident  or  hazard  would  be  if  acting  on  a  normal  or 
healthy  person.  In  other  words,  whatever  predispos- 
ing physical  condition  may  exist  in  the  particular 
person,  if  the  accident  or  hazard  is  the  immediate 
occasion  of  the  injury,  the  injury  arises  out  of  the 
accident  or  hazard  because  it  develops  within  it. 

G,  L.  Eastman  Co.  v.  I.  A.  C,  186  Cal.  587,  597. 

In  other  words,  all  the  matters  quoted  and  discussed ' 
by  appellee  on  pages  four  to  six  of  their  brief,  as  to 
her  previous  physical  condition,  is  no  argument 
against  her  receiving  any  or  a  reasonable  compensation 
for  injuries  sustained  through  the  negligence  of 
appellee. 

It  was  recently  held  in  Shuiman  v.  Fresno  Ice  Rink, 
205  Pac.  (2d)  77  (Cal.  App.  (2d))  that  the  trial 
court  was  justified  in  granting  a  new  trial  where  the 
special  damages  were  $572.10  and  there  were  serious 
injuries  and  the  jury  verdict  was  only  $800.00,  and 
the  Appellate  Court  of  California  held  that  a  mere 
recitation  of  plaintiff's  injuries  suffered,  when  con- 
sidered with  the  amount  of  special  damages,  clearly 
indicated  that  the  trial  court  was  justified  in  granting 
a  new  trial  on  the  grounds  that  the  amount  allowed  by 
the  jury  was  inadequate. 


n.  THE  DECISION  OF  THE  TRIAL  COURT  AS  TO  GENERAL 
DAMAGES,  FIRST  AWARDING  ONLY  $500  AND  ON  MOTION 
FOR  NEW  TRIAL,  RAISING  IT  TO  $1000,  IS  NOT  SUPPORTED 
BY  THE  EVIDENCE  AND  IS  CONTRARY  TO  LAW. 

It  is  further  respectfully  submitted  that  the  appel- 
lee fails  to  answer  the  second  point  or  argiunent,  page 
13  of  appellants'  opening  brief,  to  the  effect  that  the 
decision  of  the  trial  court  as  to  general  damages  is 
not  supported  by  the  evidence  and  is  contrary  to  law, 
except  that  on  pages  4  to  6  of  their  brief,  it  attempts 
to  justify  the  amount  of  the  judgment  because  plain- 
tiff Gladys  Shaylor  had  previously  had  some  gall 
bladder  trouble,  an  appendectomy  and  had  fallen  on 
her  buttock,  all  of  which  her  family  physician  had 
testified  to  and  had  stated  had  no  relation  to  this 
injury. 

At  foot  of  page  35,  transcript,  we  find  the  following : 

''Q.  Doctor  (Sullivan),  in  view  of  your  educa- 
tion training  and  experience  and  the  history  of 
this  case,  could  you  express  an  opinion  as  to 
whether  there  is  any  relationship  between  the 
gall  bladder  trouble  and  the  injury  she  sustained 
and  suffered  on  March  5,  1946? 

A.  There  has  been  no  trauma  to  the  area  of 
the  gall  bladder.  The  gall  bladder  is  not  involved 
in  this  condition,  as  such. 

Q.  There  is  no  logical  relationship  between  this 
gall  bladder  trouble  and  the  injury  of  March  5, 
1946? 

A.    No." 

Further,  page  50,  transcript,  we  find  the  following : 
"The  Court.     Would  that  healing  increase  as 
time  goes  on? 
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A.  It  may  improve  if  the  patient  was  an  ath- 
letic individual  of  normal  weight  and  in  the 
proper  age  group,  but  this  patient  being  moder- 
ately obese,  her  weight  would  tend  to  aggravate 
the  separation." 


III.  IT  IS  WELL  ESTABLISHED  LAW  IN  CALIFORNIA  THAT 
WHERE  IT  CLEARLY  APPEARS  FROM  THE  EVIDENCE 
THAT  A  JUDGMENT  IS  WHOLLY  INADEQUATE  IN 
AMOUNT,  A  REFUSAL  BY  THE  TRIAL  COURT  TO  GRANT  A 
NEW  TRIAL  FOR  THAT  REASON  FURNISHES  AMPLE 
GROUND  FOR  A  REVERSAL  OF  THE  JUDGMENT. 

Price  V.  McComish,  22  C.  A.  (2d)  92,  95; 
Torr  V.  United  Railroads,  187  Cal.  505. 

In  Price  v.  McComish,  supra,  it  was  held  that  a 
judgment  in  plaintiff's  favor  for  $200  was  inadequate, 
where  the  uncontradicted  evidence  showed  that  the 
actual  expenses  of  hospitalization,  doctor's  and  nurse's 
services  and  necessary  incidentals,  for  which  plaintiff 
expended  money,  amounted  to  more  than  three  times 
the  amount  of  the  judgment,  without  taking  into  ac- 
count compensation  that  should  have  been  awarded  by 
reason  of  other  damages  that  were  occasioned  to  plain- 
tiff. 

Applying  this  rule,  the  uncontradicted  evidence  in 
the  case  at  bar  showed  that  the  actual  special  damages, 
or  expenses  of  plaintiffs  for  doctors,  hospital,  and! 
incidentals,  were  more  than  twice  the  amount  of  thai 
judgment  as  to  special  damages,  and  for  this  reason, , 
alone,  the  refusal  of  the  trial  court  to  grant  a  new 
trial,  furnishes  ample  ground  for  a  reversal  of  the 
judgment  as  to  damages. 
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IN  CONCLUSION— ACTS  SPEAK  LOUDER  THAN  WORDS. 

Finally,  there  is  uncontradicted  evidence  in  the 
record  that  plaintiffs  suffered  the  following  special 
damages : 

St.  Mary's  Hospital $  211.85  (Tr.  70) 

Dr.  John  Robert  Sullivan  . .     600.50  (Tr.  40) 

Dr.  August  Spitalny 25.00  (Tr.  73) 

Dr.  Frank  W.  Lusignan  .  . .       20.00  (Tr.  73) 

Medicine  20.00  (Tr.  74) 

Sickleave,  lost  28  days 187.38  (Tr.  70) 

Total  $1064.73 

With  this  uncontradicted  evidence,  except  for  ap- 
pellee's cross-examination  as  to  payments  by  insur- 
ance carrier  of  plaintiffs,  the  trial  court  fixed  the 
special  damages  at  only  $460.25,  and  $1000  general 
damages. 

It  is  respectfully  submitted  that  acts  speak  louder 
than  words  and  that  therefore  it  is  impossible  to  find 
from  the  record  how  the  Court  arrived  at  such  a 
small  award  of  special  damages,  except  that  it  con- 
sidered insurance  payments;  that  appellee  has  not 
shown  from  the  record  how  the  trial  court  arrived  at 
the  small  award  of  special  damages;  and  that  there- 
fore the  small  award  of  damages  was  and  is  ^'plainly 
erroneous''. 

Dated,  San  Francisco,  California, 
June  10, 1949. 

Respectfully  submitted, 

Melvin  M.  Belli, 
William  E.  Gearhart, 
Attorneys  for  Appellants. 
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[Clerk's  Note:  When  deemed  likely  to  be  of  an  important  nature, 
errors  or  doubtful  matters  appearing  in  the  original  certified  record 
are  printed  literally  in  italic;  and.  likewise,  cancelled  matter  appear- 
ing in  the  original  certified  record  is  printed  and  cancelled  herein 
accordingly.  When  possible,  an  omission  from  the  text  is  indicated  by 
printing  in  italic  the  two  words  between  which  the  omission  seems 
to  occur.] 
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In  the  Superior  Court  for  the  State  of  California 

in  and  for  the  City  and  County 

of  San  Francisco 

No.  28040-R 

No.  356358 

JOSEPHINE  SOUZA,  Individually,  and  as  guar- 
dian ad  litem  for  JOHN  MARTIN  SOUZA, 
LUCILLE  JOSEPHINE  SOUZA,  JAMES 
LAWRENCE  SOUZA,  and  BENJAMIN 
SOUZA,  minors,  and  MARY  ADELE  SOUZA, 

Plaintiffs, 
vs. 

SOUTHERN  PACIFIC  COMPANY,  a  corpora- 
tion, E.  S.  GLANVILLE,  H.  J.  JOHNSON, 
and  FIRST  DOE, 

Defendants. 

COMPLAINT  FOR  DAMAGES 
Come  now  plaintiffs  above  named,  and  for  cause 
of  action  allege: 

I. 

That  Josephine  Souza  was  duly  and  regularly 
appointed  guardian  ad  litem  of  John  Martin  Souza, 
Lucille  Josephine  Souza,  James  Lawrence  Souza 
and  Benjamin  Souza,  minors,  for  the  purpose  of 
prosecuting  this  action  and  ever  since  has  been 
and  now  is  the  guardian  ad  litem  of  said  minors. 

II. 

That   at   all   times   herein  mentioned   defendant' 
was  and  now  is  a  corporation  organized  and  exist- 
ing under  and  by  virtue  of  the  laws  of  the  State 
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of  Kentucky  and  doing  business  in  the  State  of 
California,  and  other  states;  and  that  said  defend- 
ant was  at  all  times  herein  mentioned  and  now  is 
engaged  in  the  [1*]  business  of  a  common  carrier 
hj  railroad  in  interstate  commerce  in  said  State 
of  California,  and  other  states,  with  its  principal 
place  of  business  in  the  City  and  County  of  San 
Francisco,  State  of  California. 

III. 

That  at  all  times  herein  mentioned,  plaintiffs 
were,  and  now  are,  citizens  and  residents  of  the 
State  of  California. 

IV. 

That  at  all  times  herein  mentioned,  defendants 
E.  S.  Glanville  and  H.  J.  Johnson  were  citizens 
and  residents  of  the  State  of  California. 

V. 

That  plaintiff  does  not  know  the  true  name  of 
the  defendant  sued  herein  under  the  fictitious  name 
of  First  Doe  and  that  when  the  same  is  ascer- 
tained, plaintiff  will  pray  leave  of  court  to  amend 
this  complaint  accordingly,  together  with  the  ap- 
propriate charging  allegations. 

VI. 

That  at  all  times  herein  mentioned,  defendants 
E.  S.  Glanville,  H.  J.  Johnson  and  First  Doe,  were 
agents,  servants  and  employees  of  the  defendant 
Southern  Pacific  Company,  and  at  all  times  herein 
mentioned  were  actinsr  in  the  course  and  scope  of 


*  Page  numbering  appearing  at  foot  of  page  of  original  certified 
Transcript  of  Record. 


4  Southern  Pacific  Company  vs. 

their  employment  and  hiring  by  the  Southern  Pa- 
cific Company. 

VII. 

That  at  all  times  herein  mentioned,  Beckwith 
Road  is  a  public  street  and  highway  in  the  County 
of  Stanislaus,  State  of  California,  rumiing  in  a 
general  easterly  and  westerly  direction;  that  the 
said  Beckwith  Road  intersects  the  tracks  of  the 
defendant  railroad  company  at  approximately  right 
angles,  which  said  tracks  run  in  a  general  north- 
erly and  southerly  direction,  and  parallel  to  U.  S. 
Highway  No.  99.  [2]  i 

VIII. 

That  plaintiff  Josephine  Souza  is  the  surviving 
wife  of  Antonio  Azevedo  Souza,  deceased,  and 
plaintiffs  John  Martin  Souza,  Lucille  Josephine 
Souza,  James  Lawrence  Souza  and  Benjamin  Souza,  | 
minors,  and  Mary  Adele  Souza  are  the  surviving 
children  of  plaintiff  Josephine  Souza,  and  Antonio 
Azevedo  Souza,  deceased,  and  that  said  plaintiffs 
are  the  sole  heirs  at  law  of  said  decedent. 


IX. 

That  on  or  about  the  11th  day  of  October,  1945, 
at  or  about  the  hour  of  9:00  a.m.  thereof,  the  dece- 
dent, Antonio  Azevedo  Souza,  was  a  guest  passen- 
ger in  a  certain  1941  Ford  Coupe  automobile,  bear- 
ing license  No.  93H838,  owned  and  operated  by 
John  Martin  Souza  in  a  general  easterly  direction 
on  Beckwith  Road,  at  the  intersection  thereof  with 
the  defendant  Southern  Pacific  Company's  rail- 
road tracks. 
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X. 

That  at  said  time  and  place,  defendants  E.  S. 
Glanville,  H.  J.  Johnson,  and  First  Doe,  while 
acting  within  iHiQ  course  and  scope  of  their  employ- 
ment and  hiring  by  the  defendant,  Southern  Pa- 
cific Company,  were  running  and  operating  a  cer- 
tain Southern  Pacific  Engine  No.  2478,  Train  No. 
2-59,  the  property  of  the  defendant  Southern  Pa- 
cific Company,  in  a  general  northerly  direction  on 
defendant's  railroad  tracks,  at  the  intersection 
thereof  with  Beckwith  Road,  as  aforesaid. 

XI. 

That  at  said  time  and  place,  said  defendants,  and 
each  of  them,  so  carelessly  and  negligently  oper- 
ated and  propelled  defendant's  locomotive  as  afore- 
said, as  to  cause  said  engine  to  collide  with  the 
automobile  in  which  the  decedent,  Antonio  Azevedo 
Souza,  was  riding  as  a  guest  passenger  as  aforesaid, 
thereby  inflicting  injuries  upon  him  which  imme- 
diately resulted  [3]  in  his  death. 

XII. 

That  at  the  time  of  the  happening  of  the  afore- 
said accident,  Antonio  Azevedo  Souza  was  a  well 
and  able-bodied  man  of  the  age  of  fifty-seven  (57) 
years,  capable  of  earning  and  earning  the  sum  of 
Two  Hundred  Dollars  ($200.00)  per  month;  that 
all  of  said  siun  said  decedent  contributed  to  the 
plaintiffs  as  and  for  their  maintenance  and  sup- 
port. 
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XIII. 

That  by  reason  of  the  death  of  said  Antonio  Aze- 
vedo  Souza,  plaintiffs  have  been  further  deprived 
of  his  care,  comfort  and  society. 

XIV. 

That  as  a  direct  and  proximate  result  of  the 
carelessness  and  negligence  of  defendants  and  each 
of  them  as  aforesaid,  and  the  death  of  said  Antonio 
Azevedo  Souza  proximately  caused  thereby,  plain- 
tiffs were  compelled  to  and  did  incur  an  indebted- 
ness in  the  sum  of  One  Thousand  One  Hundred 
Fifty-seven  and  38/100  Dollars  ($1,157.38),  as  and 
for  funeral  expenses,  all  to  plaintiffs'  damage  in 
said  amount. 

XV. 

That  as  a  direct  and  proximate  result  of  the 
carelessness  and  negligence  of  defendants  and  each 
of  them  as  aforesaid,  and  the  death  of  said  Antonio 
Azevedo  Souza  proximately  caused  thereby,  plain- 
tiffs have  been  generally  damaged  in  the  sum  of  One 
Hundred  Fifty  Thousand  Dollars  ($150,000.00). 

Wherefore,  plaintiffs  pray  judgment  against  de- 
fendants and  each  of  them  in  the  siun  of  One 
Hundred  Fifty-one  Thousand  One  Hundred  Fifty- 
seven  and  38/100  Dollars  ($151,157.38),  together 
with  their  costs  of  suit  incurred  herein. 

CLIFTON  HILDEBRAND, 
JAMES  A.  MYERS, 

Attorneys  for  Plaintiffs. 

(Duly  Verified.) 

[Endorsed]:  Filed  Aug.  12,  1946.   [4] 
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[Title  of  Superior  Court  and  Cause.] 

COMPLAINT  FOR  DAMAGES 

Comes  now  plaintiiS  above  named,  by  and  through 
his  guardian  ad  litem,  Josex^hine  Souza,  and  for 
cause  of  action  alleges: 

I. 

That  Josephine  Souza  was  duly  and  regularly 
appointed  guardian  ad  litem  of  John  Martin  Souza, 
a  minor,  for  the  purpose  of  prosecuting  this  ac- 
tion and  ever  since  has  been  and  now  is  the  guardian 
ad  litem  of  said  minor. 

II. 

That  at  all  times  herein  mentioned  defendant 
was  and  now  is  a  corporation  organized  and  exist- 
ing under  and  by  virtue  of  the  laws  of  the  State  of 
Kentucky  and  doing  business  in  the  State  of  Cali- 
fornia, and  other  states;  and  that  said  defendant 
was  at  all  times  herein  mentioned  and  now  is  en- 
gaged in  the  business  of  a  common  carrier  by  rail- 
road in  interstate  commerce  [6]  in  said  State  of 
California,  and  other  states,  with  its  principal  place 
of  business  in  the  City  and  County  of  San  Fran- 
cisco, State  of  California. 

III. 

That  at  all  times  herein  mentioned,  plaintiff  was, 
and  now  is,  a  citizen  and  resident  of  the  State  of 
California. 

IV. 

That  at  all  times  herein  mentioned,  defendants 
E,  S.  Glanville  and  H.  J.  Johnson  were  citizens 
and  residents  of  the  State  of  California. 
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V. 

That  plaintiff  does  not  know  the  true  name  of 
the  defendant  sued  herein  imder  the  fictitious  name 
of  First  Doe  and  that  when  the  same  is  ascertained, 
plaintiff  will  pray  leave  of  court  to  amend  this 
complaint  accordingly,  together  with  the  appro- 
priate charging  allegations. 

YI. 

That  at  all  times  herein  mentioned,  defendants 
E.  S.  Glanville,  H.  J.  Johnson  and  First  Doe,  were 
agents,  servants  and  employees  of  the  defendant 
Southern  Pacific  Company,  and  at  all  times  herein 
mentioned  were  acting  in  the  course  and  scope  of 
their  employment  and  hiring  by  the  Southern  Pa- 
cific Company. 

VII. 

That  at  all  times  herein  mentioned,  Beckwith 
Road  is  a  public  street  and  highway  in  the  County 
of  Stanislaus,  State  of  California,  running  in  a 
general  easterly  and  westerly  direction;  that  the 
said  Beckwith  Road  intersects  the  tracks  of  the 
defendant  railroad  company  at  approximately  right 
angles,  which  said  tracks  run  in  a  general  northerly 
and  southerly  direction,  and  parallel  to  U.  S. 
Highway  No.  99.  [7] 

VIII. 

That  on  or  about  the  11th  day  of  October,  1945, 
at  or  about  the  hour  of  9:00  o'clock  a.m.  thereof, 
plaintiff  owned  and  operated  a  certain  1941  Ford 
Coupe  automobile,  bearing  license  No.  93II838  in 
a  general  easterly  direction  on  Beckwith  Road,  at 
the  intersection  thereof  with  the  defendant  South- 
ern Pacific  Company's  railroad  tracks. 
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IX. 

That  at  said  time  and  place  the  defendants  E.  S. 
Glanville,  H.  J.  Johnson,  and  First  Doe,  while  act- 
ing within  the  course  and  scope  of  their  employ- 
ment and  hiring  by  the  defendant,  Southern  Pa- 
cific Company,  were  running  and  operating  a  cer- 
tain Southern  Pacific  Engine  No.  2478,  Train  No. 
2-59,  the  property  of  the  defendant  Southern  Pa- 
cific Company,  in  a  general  northerly  direction  on 
defendant's  railroad  tracks,  at  the  intersection 
thereof  with  Beckwith  Road,  as  aforesaid. 

X. 

That  at  said  time  and  place,  said  defendants, 
and  each  of  them,  so  carelessly  and  negligently 
operated  and  propelled  defendant's  locomotive  as 
aforesaid,  as  to  cause  said  engine  to  collide  with 
the  automobile  owned  and  operated  by  x)laintiff, 
John  Martin  Souza,  as  aforesaid,  and  that  as  a 
direct  and  proximate  result  of  such  carelessness 
and  negligence,  plaintiff  sustained  the  injuries  here- 
inafter  enumerated. 

XI. 

That  as  a  direct  and  proximate  result  of  the 
carelessness  and  negligence  of  defendants  and  each 
of  them  as  aforesaid,  plaintiff  was  rendered  sick, 
sore,  lame,  disabled  and  disordered,  both  internally 
and  externally,  and  received  the  following  per- 
sonal injuries,  to-wit:  Concussion  of  the  brain, 
numerous  contusions  and  abrasions  about  the  body, 
hand  lacerations,  extreme  [8]  pain  and  suffering 
and  a  severe  shock  to  his  nervous  system,  which 
injuries  are,  and  will  be,  permanent. 
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XII. 

That  as  a  direct  and  proximate  result  of  the 
carelessness  and  negligence  of  defendants  and  each 
of  them  as  aforesaid,  plaintiff  was  forced  to  and 
did  incur  expenses  for  medical  treatment,  the  exact 
amount  and  extent  of  which  plaintiff  does  not  now 
know;  that  plaintiff  is  informed  and  believes  and 
therefore  alleges  that  he  will  require  further  med- 
ical attention  as  a  result  of  said  injuries  and  will 
therefore  incur  a  further  indebtedness  in  an  amount 
as  yet  unascertainable,  and  that  when  said  amounts 
are  ascertained,  plaintiff  will  pray  leave  of  court 
to  insert  said  sums  as  the  reasonable  value  of  said 
medical  treatment. 

XIII. 

That  at  the  time  of  the  happening  of  the  acci- 
dent as  aforesaid,  plaintiff  was  a  strong  and  able- 
bodied  man  capable  of  earning  and  earning  the 
sum  of  approximately  Two  Hundred  Dollars 
($200.00)  per  month;  that  as  a  direct  and  proxi- 
mate result  of  the  carelessness  and  negligence  of 
defendants  and  each  of  them  and  the  injuries  prox- 
imately caused  plaintiff  thereby,  plaintiff  was  ren- 
dered incapable  of  performing  his  usual  work  or 
services  or  any  work  or  services  whatsoever,  and 
will  be  unable  to  perform  his  usual  work  or  serv- 
ices or  any  work  or  services  whatsoever  for  an  in- 
definite period  of  tune  in  the  future,  all  to  plain- 
tiff's damage  in  an  amoimt  as  yet  unascertainable 
and  that  when  said  sum  is  ascertained,  plaintiff  will 
pray  leave  of  court  to  insert  said  sum  as  the  rea- 
sonable value  of  said  loss  of  services. 
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XIV. 

That  as  a  direct  and  proximate  result  of  the 
carelessness  and  negligence  of  defendants  and  each 
of  them,  plaintiff  has  been  [9]  generally  dam- 
aged in  the  siun  of  Fifteen  Thousand  Dollars 
($15,000.00). 

Wherefore,  etc. 

As  and  for  a  second,  further,  separate  and  dis- 
tinct cause  of  action  against  defendants  and  each 
of  them  plaintiff  alleges  as  follows: 

I. 

Plaintiff  refers  to  Paragraphs  I,  II,  III,  IV,  V, 
VI,  VII,  VIII  and  IX  of  the  first  cause  of  action 
and  by  reference  thereto  incorporates  the  same 
herein  with  the  same  force  and  effect  as  though 
set  out  at  length  and  in  full  herein. 

II. 

That  at  said  time  and  place,  said  defendants,  and 
each  of  them,  so  carelessly  and  negligently  operated 
and  propelled  defendant's  locomotive  as  aforesaid, 
as  to  cause  said  engine  to  collide  with  the  automo- 
])ile  owned  and  operated  by  plaintiff,  John  Martin 
Souza,  as  aforesaid. 

III. 

That  by  reason  of  the  carelessness  and  negli- 
gence of  defendants  and  each  of  them  as  aforesaid 
and  as  a  direct  and  proximate  result  thereof,  said 
plaintiff's  automobile  was  damaged;  that  imme- 
diately before  the  happening  of  the  accident  said 


12  S outlier n  Pacific  Company  vs. 

plaintiff  ^s  said  automobile  was  of  the  reasonable 
value  of  Eight  Hundred  Fifty  Dollars  ($850.00) ; 
that  immediately  after  the  happening  of  the  acci- 
dent said  plaintiff's  said  automobile  was  of  the 
reasonable  value  of  Two  Hundred  Dollars  ($200.00), 
all  to  plaintiff's  damage  in  the  siun  of  Six  Hun- 
dred Fifty  Dollars  ($650.00). 

Wherefore,  plaintiff*  prays  judgment  against  de- 
fendants and  each  of  them  in  the  sum  of  Fifteen 
Thousand  Six  Hundred  [10]  Fifty  Dollai^s 
($15,650.00),  together  Avith  such  special  damages 
as  may  be  hereafter  ascertained,  and  for  his  costs 
of  suit  incurred  herein. 

JAMES  A.  MYERS, 
CLIFTON  HILDEBRAND, 
Attorneys  for  Plaintiff. 

(Duly  Verified.)  j 

[Endorsed] :  Filed  Aug.  12,  1946.  [11] 
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COMPLAINT  FOR  DAMAGES 

Come  now  plaintiffs  above  named,  by  and  through 
their  guardian  ad  litem,  H.  G.  Eastman,  and  for 
cause  of  action  allege : 

I. 

That  H.  G.  Eastman  was  duly  and  regularly 
appointed  guardian  ad  litem  of  Geraldine  Souza, 
Lawrence  Souza  and  Richard  Souza,  minors,  for 
the  purpose  of  prosecuting  this  action  and  ever 
since  has  been  and  now  is  the  guardian  ad  litem  of 
said  minors. 
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II. 

That  at  all  times  herein  mentioned  defendant  was 
and  now  is  a  corporation  organized  and  existing 
jider  and  by  virtue  of  the  laws  of  the  State  of 
Kentucky  and  doing  business  in  the  State  of  Cali- 
fornia, and  other  states;  and  that  said  defendant 
Avas  at  all  times  herein  mentioned  and  now  is  en- 
gaged in  the  [13]  business  of  a  common  carrier  by 
railroad  in  interstate  commerce  in  said  State  of 
California,  and  other  states,  wdth  its  .principal  place 
of  business  in  the  City  and  County  of  San  Fran- 
cisco, State  of  California. 

III. 

That  at  all  times  herein  mentioned,  plaintiffs 
were,  and  now  are,  citizens  and  residents  of  the 
State  of  California. 

IV. 

That  at  all  times  herein  mentioned,  defendants 
E.  S.  Glanville  and  H.  J.  Johnson  were  citizens 
and  residents  of  the  State  of  California. 

V. 

That  plaintiff  does  not  know  the  true  name  of 
the  defendant  sued  herein  under  the  fictitious  name 
of  First  Doe  and  that  when  the  same  is  ascertained, 
plaintiff  will  pray  leave  of  court  to  amend  this 
complaint  accordingly,  together  with  the  appro- 
priate charging  allegations. 

VI. 

That  at  all  times  herein  mentioned,  defendants 
E.  S.  Glanville,  H.  J.  Johnson  and  First  Doe,  were 
agents,  servants  and  employees  of  the  defendant 
Southern  Pacific  Company,  and  at  all  times  herein 
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mentioned  were  acting  in  the  course  and  scope  of 
their  employment  and  hiring  by  the  Southern  Pa- 
cific Company. 

VII. 

That  at  all  times  herein  mentioned,  Beckwith 
Road  is  a  public  street  and  highways  in  the  County 
of  Stanislaus,  State  of  California,  running  in  a 
general  easterly  and  westerly  direction;  that  the 
said  Beckwith  Road  intersects  the  tracks  of  the 
defendant  railroad  company  at  approximately  right 
angles,  which  said  tracks  run  in  a  general  northerly 
and  southerly  direction,  and  parallel  to  U.  S.  High- 
way No.  99.  [14] 

VIII. 

That  plaintiff  Geraldine  Souza  is  the  surviving 
wife  of  Edward  Anthony  Souza,  deceased,  and 
plaintiffs  I^awrence  Souza  and  Richard  Souza  are 
the  surviving  minor  children  of  plaintiff  Geraldine 
Souza,  and  Edward  Anthony  Souza,  deceased,  and 
that  said  plaintiffs  are  the  sole  heirs  at  law  of  said 
decedent. 

IX. 

That  on  or  about  the  11th  day  of  October,  1945, 
at  or  about  the  hour  of  9:00  o'clock  a.m.  thereof, 
the  decedent,  Edward  Anthony  Souza,  was  a  guest 
passenger  in  a  certain  1941  Ford  Coupe  automo- 
bile, bearing  license  No.  93H838,  owned  and  oper- 
ated by  John  Martin  Souza  in  a  general  easterly 
direction  on  Beckwith  Road,  at  the  intersection 
thereof  with  the  defendant  Southern  Pacific  Com- 
pany's railroad  tracks. 
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X. 

That  at  said  time  and  place,  the  defendants  E. 
S.  Glanville,  H.  J.  Johnson,  and  First  Doe,  while 
acting  within  the  course  and  scope  of  their  em- 
ployment and  hiring  by  the  defendant.  Southern 
Pacific  Company,  were  running  and  operating  a 
certain  Southern  Pacific  Engine  No.  2478,  Train 
No.  2-59,  the  property  of  the  defendant  Southern 
Pacific  Company,  in  a  general  northerly  direction 
on  defendant's  railroad  tracks,  at  the  intersection 
thereof  with  Beckwith  Road,  as  aforesaid. 

XI. 

That  at  said  time  and  place,  said  defendants,  and 
each  of  them,  so  carelessly  and  negligently  operated 
and  propelled  defendant's  locomotive  as  aforesaid, 
as  to  cause  said  engine  to  collide  with  the  automo- 
bile in  which  the  decedent,  Edward  Anthony  Souza, 
was  riding  as  a  guest  passenger  as  aforesaid, 
thereby  infiicting  injuries  upon  him  which  imme- 
diately resulted  in  his  death. 

XII. 

That  at  the  time  of  the  happening  of  the  afore- 
said [15]  accident,  Edward  Anthony  Souza  was  a 
well  and  able-bodied  man  of  the  age  of  twenty-four 
(24)  years,  capable  of  earning  and  earning  the 
sum  of  Two  Hundred  Dollars  ($200.00)  per  month; 
that  all  of  said  sum  said  decedent  contributed  to 
the  plaintiffs  as  and  for  their  maintenance  and 
support. 
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XIII. 

That  by  reason  of  the  death  of  said  Edward 
Anthony  Souza,  plaintiffs  have  been  further  de- 
prived of  his  care,  comfort  and  society. 

XIV. 

That  as  a  direct  and  proximate  result  of  the  care- 
lessness and  negligence  of  defendants  and  each  of 
them  as  aforesaid,  and  the  death  of  said  Edward 
Anthony  Souza  proximately  caused  thereby,  plain- 
tiffs were  compelled  to  and  did  incur  the  following 
indebtedness :  —  the  sum  of  Fifty-eight  Dollars 
($58.00),  as  and  for  hospital  expenses  for  Edward 
Anthony  Souza,  the  sum  of  Eighteen  Dollars 
($18.00),  as  and  for  laboratory  expenses  for  Ed- 
ward Anthony  Souza,  the  sum  of  Six  Dollars 
($6.00),  as  and  for  ambulance  service  for  Edward 
Anthony  Souza,  and  the  sum  of  One  Thousand 
Forty-seven  and  38/100  Dollars  ($1,048.38),  as  and 
for  funeral  expenses,  for  Edward  Anthony  Souza, 
all  to  plaintiff's  damage  in  the  sum  of  One  Thou- 
sand One  Hundred  Twenty-nine  and  38/100  Dollars 
$1,129.38). 

XV. 

That  as  a  direct  and  proximate  result  of  the 
carelessness  and  negligence  of  defendants  and  each 
of  them  as  aforesaid,  and  the  death  of  said  Edward 
Anthony  Souza  proximately  caused  thereby,  plain- 
tiffs have  been  generally  damaged  to  the  sum  of  One 
Hundred  Fifty  Thousand  Dollars  ($150,000.00). 

Wherefore,  plaintiffs  pray  judgment  against  de- 
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fendants  and  each  of  them  in  the  sum  of  One  Hun- 
dred Fifty-one  Thousand  One  Hundred  Twenty- 
nine  and  38/100  Dollars  ($151,129.38),  together  [16] 
with  their  costs  of  suit  incurred  herein. 

/s/  JAMES  A.  MYERS, 

HILDEBRAND,  BILLS  & 
McLEOD, 

Attorneys  for  Plaintiffs. 

(Duly  Verified.) 

[Endorsed] :  Filed  Aug.  12,  1946.  [17] 


[Title  of  Superior  Court  and  Cause.] 

ANSWER 

Comes  now.  Southern  Pacific  Company,  a  cor- 
poration, and  E.  S.  Glanville,  and  each  severally 
answering  shows  as  follows: 

I. 

Admits  the  allegations  of  Paragraph  I  and 
further  admits  as  follows: 

At  all  times  herein  mentioned,  defendant  South- 
ern Pacific  Company  was  and  now  is  a  corpora- 
tion organized  and  existing  under  and  by  virtue  of 
the  laws  of  the  State  of  Kentucky,  and  doing  busi- 
ness as  a  common  carrier  by  railroad  in  interstate 
commerce  in  the  State  of  California  and  other 
States,  with  its  California  principal  place  of  busi- 
ness in  the  City  and  County  of  San  Francisco,  State 
of  California.  At  all  times  herein  mentioned,  [18] 
defendants  E.  S.  Glanville  and  H.  J.  Johnson  were 
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employees  of  defendant  Southern  Pacific  Company, 
Avere  acting  in  the  course  and  scope  of  their  em- 
Xjlojanent  and  hiring  and  were  citizens  and  resi- 
dents of  the  State  of  California. 

At  all  times  herein  mentioned,  Beckwith  Road 
is  a  county  road  in  the  Coimty  of  Stanislaus,  State 
of  California,  running  in  a  general  easterly  and 
westerly  direction,  and  intersects  the  tracks  of 
defendant  Southern  Pacific  Company  at  an  angle, 
which  said  tracks  run  in  a  general  northerly  and 
southerly  direction,  and  parallel  to  U.  S.  High- 
way No.  99. 

On  October  11,  1945,  at  or  about  the  hour  of 
9:02  a.m.,  Antonio  Azevedo  Souza  was  riding  in  a 
1941  Ford  Coupe  automobile  easterly  along  said 
Beckwith  Road  with  his  sons,  John  Martin  Souza 
and  Edward  A.  Souza.  At  said  time  and  place,  de- 
fendants E.  S.  Glanville  and  H.  J.  Johnson  were 
operating  Southern  Pacific  Company  engine  No. 
2478,  Train  No.  2-59,  in  a  general  northerly  direc- 
tion along  said  railroad  tracks,  and  approaching 
the  intersection  of  Beckwith  Road  with  said  tracks. 
As  said  engine  reached  said  intersection,  John  Mar- 
tin Souza  drove  said  automobile  on  to  said  railroad 
tracks  and  collided  with  said  engine.  In  this  col- 
lision, Antonio  Azevedo  Souza  was  killed. 

II. 
Defendants  above  named  each  is  without  sufficient 
information   and   belief    on   the    subject   sufficient 
to  enable  it  or  him  to  answer  the  allegations  con- 
tained  in  Paragraphs   III,   V,   VIII,   XII,   XIII 
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and  XIV,  and  on  such  ground  each  denies  each  and 
every  allegation  contained  therein.  Defendant 
Southern  Pacific  Company  denies  that  it,  or  any 
of  its  officers,  agents,  servants  or  employees  was 
negligent  in  the  premises  or  in  respect  of  any  of 
the  matters  alleged  in  the  complaint.  Defendant  E. 
S.  Glanville  [19]  denies  that  he  was  negligent  in 
the  premises  or  in  respect  of  any  of  the  matters 
alleged  in  the  complaint.  Each  defendant  above 
named  severally  denies  that  any  alleged  negligence 
thereof  was  a  cause,  proximate  or  otherwise,  of 
the  accident,  injuries,  death  or  damages,  if  any, 
alleged  by  the  complaint. 

And  for  a  second,  separate  and  independent  an- 
swer and  defense,  defendants  Southern  Pacific 
Company  and  E.  S.  Grlanville  each  severally  shows 
as  follows: 

I. 

Defendants  above  named  each  severally  repeats, 
realleges  and  incorporates  herein  the  provisions  of 
Paragraph  I  of  the  first  answer  and  defense  above 
set  forth.  Antonio  Azevedo  Souza  was  negligent 
in  those  matters  alleged  in  the  complaint,  negli- 
gently conducted  himself  in  and  rode  in  said  auto- 
mobile, and  negligently  conducted  himself  in  and 
about  the  maintenance,  driving,  operation  and  con- 
trol of  said  automobile,  with  the  result  that  said 
automobile  collided  with  said  engine.  The  con- 
duct, as  aforesaid,  of  said  Antonio  Azevedo  Souza 
proximately  caused  and  contributed  to  said  col- 
lision, the  death  of  Antonio  Azevedo  Souza,  and 
to  the  damages,  if  any,  alleged  by  plaintiffs. 
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And  for  a  third,  separate  and  independent  an- 
swer and  defense,  defendants  Southern  Pacific  Com- 
pany and  E.  S.  Glanville  each  severally  shows  as 
follows : 

I. 

Defendants  above  named  each  severally  repeats, 
realleges  and  incorporates  herein  the  provisions  of 
Paragraph  I  of  the  first  answer  and  defense  above 
set  forth.  At  said  time  and  on  said  occasion,  John 
Martin  Souza  negligently,  carelessly  and  unlaw- 
fully maintained,  operated,  drove  and  controlled 
said  automobile  into  and  upon  said  crossing  and 
thereby  caused  said  automobile  [20]  to  come  into 
collision  with  said  engine.  The  conduct,  as  afore- 
said, of  said  John  Martin  Souza,  proximately  caused 
and  contributed  to  the  accident,  the  death  of  An- 
tonio Azevedo  Souza,  and  the  damages,  if  any, 
alleged  by  plaintiff. 

And  for  a  fourth,  separate  and  independent  an- 
swer and  defense,  defendants  Southern  Pacific  Com- 
pany and  E.  S.  Glanville  each  severally  shows  as 
follows : 

I. 

Defendants  above  named  each  severally  repeats, 
realleges  and  incorporates  herein  the  provisions  of 
Paragraph  I  of  the  first  answer  and  defense  above 
set  forth.  At  said  time  and  on  said  occasion,  John 
Martin  Souza  negligently,  carelessly  and  unlawfully 
maintained,  operated,  drove  and  controlled  said 
automobile  into  and  upon  said  crossing  and  thereby 
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caused  said  automobile  to  come  into  collision  with 
said  engine.  The  conduct,  as  aforesaid,  of  said  John 
Martin  Souza,  was  the  sole  cause,  and  the  sole 
proximate  cause,  of  the  accident,  the  death  of 
Antonio  Azevedo  Souza,  and  the  damages,  if  any, 
alleged  by  plaintiffs. 

And  for  a  fifth,  separate  and  independent  an- 
swer and  defense,  defendants  Southern  Pacific  Com- 
pany and  E.  S.  Glanville  each  severally  shows  as 
follows : 

I. 

Defendants  above  named  each  severally  repeats, 
realleges,  and  incorporates  herein  all  the  matters 
alleged  in  Paragraph  I  of  the  first  answer  and  de- 
fense above  set  forth.  Each  said  defendant  is  in- 
formed and  believes,  and  on  such  ground  each 
alleges  that  at  said  time  and  place,  and  on  said  oc- 
casion, said  Antonio  Azevedo  Souza  and  said  John 
Martin  Souza,  in  the  operation  and  driving  of  said 
automobile,  were  engaged  in  a  joint  undertaking 
and  venture,  and  that  said  Antonio  Azevedo  Souza 
in  the  [21]  premises  had  the  right  to  control  the 
manner  of  maintenance,  driving,  operation  and  con- 
trol of  said  automobile,  and  at  said  tune  and  on 
said  occasion  and  in  all  the  circumstances  afore- 
said, said  automobile  was  being  maintained,  driven, 
operated  and  controlled  for  the  joint  benefit  of  said 
Antonio  Azevedo  Souza  and  John  Martin  Souza. 

And  for  a  sixth,  separate  and  independent  an- 
swer and  defense,  defendants  Southern  Pacific  Com- 
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pany  and  E.  S.  Glanville  each  severally  shows  as 
follows : 

I. 

Defendants  above  named  each  severally  repeats, 
realleges,  and  incorporates  herein  all  the  matters 
alleged  in  Paragraph  I  of  the  first  answer  and  de- 
fense above  set  forth.  Each  said  defendant  is  in- 
formed and  believes,  and  on  such  ground  each  al- 
leges that  said  John  Martin  Souza  was  the  agent 
of  said  Antonio  Azevedo  Souza,  and  John  Martin 
Souza  was  acting  in  the  scope  and  course  of  said 
agency  while  maintaining,  driving,  operating  and 
controlling  said  automobile.  At  said  time  and  on 
said  occasion  mentioned  in  the  complaint  and 
herein,  John  Martin  Souza,  acting  as  agent  as 
aforesaid,  for  Antonio  Azevedo  Souza,  so  negli- 
gently, carelessly  and  unlawfully  maintained,  oper- 
ated, drove  and  controlled  said  automobile  into 
and  upon  said  crossing  that  said  automobile  was 
proximately  caused  to  come  into  collision  with  said 
engine.  The  conduct,  as  aforesaid,  of  said  John 
Martin  Souza,  proximately  caused  and  contributed 
to  the  accident,  the  death  of  Antonio  Azevedo  Souza, 
and  the  damages,  if  any,  alleged  by  plaintiff. 

Wherefore,  said  defendants,  and  each  of  them 
prays  that  plaintiffs  take  nothing  by  their  com- 
plaint on  file  herein;  that  defendants,  and  each  of 
them  go  hence  without  day;  that  defendants  and 
each  of  them  have  judgment  for  costs  of  suit  in- 
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curred  herein;  and  for  such  other,  different  and 
further  relief,  as,  the  premises  considered,  is  proper. 

Dated:  December  7,  1946. 

/s/  A.  B.  DUNNE, 

/s/  DUNNE  &  DUNNE, 
Attorneys  for  Defendants   Southern  Pacific  Com- 
pany and  E.  S.  Grlanville. 

(Duly  Verified.) 

(Affidavit  of  Service  by  Mail.) 

[Endorsed] :  Filed  Dec.  9,  1946.  [23] 


[Title  of  Superior  Court  and  Cause.] 

ANSWER 

Comes  now.  Southern  Pacific  Company,  a  cor- 
poration, and  E.  S.  Glanville,  and  each  severally 
answering  shows  as  follows : 

Admits  the  allegations  of  Paragraph  I  of  the 
first  alleged  cause  of  action,  and  those  portions  of 
Paragraph  I  of  the  second  alleged  cause  of  action 
which  incorporate  by  reference  the  provisions  of 
Paragraph  I  of  the  first  alleged  cause  of  action, 
and  further  admits  as  follows: 

At  all  times  herein  mentioned,  defendant  South- 
ern [25]  Pacific  Company  was  and  now  is  a  cor- 
poration organized  and  existing  under  and  by  virtue 
of  the  laws  of  the  State  of  Kentucky,  and  doing 
])usiness  as  a  common  carrier  by  railroad  in  inter- 
state commerce  in  the  State  of  California  and  other 
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States,  with  its  California  principal  place  of  busi- 
ness in  the  City  and  County  of  San  Francisco,  State 
of  California.  At  all  times  herein  mentioned,  de- 
fendants E.  S.  Glanville  and  H.  J.  Johnson  were 
employees  of  defendant  Southern  Pacific  Company, 
were  acting  in  the  course  and  scope  of  their  em- 
ployment and  hiring  and  were  citizens  and  resi- 
dents of  the  State  of  California. 

At  all  times  herein  mentioned,  Beckwith  Road 
is  a  county  road  in  the  County  of  Stanislaus,  State 
of  California,  running  in  a  general  easterly  and 
westerly  direction,  and  intersects  the  tracks  of  de- 
fendant Southern  Pacific  Company  at  an  angle, 
which  said  tracks  run  in  a  general  northerly  and 
southerly  direction,  and  parallel  to  U.  S.  Highway 
No.  99. 

On  October  11,  1945,  at  or  about  the  hour  of  9 :02 
a.m.,  John  Martin  Souza  was  driving  a  1941  Ford 
Coupe  automobile  easterly  along  said  Beckwith 
Road  with  his  father,  Antonio  Azevedo  Souza,  and 
his  brother,  Edward  A.  Souza.  At  said  time  and 
place,  defendant  E.  S.  Glanville  and  H.  J.  John- 
son were  operating  Southern  Pacific  Company  en- 
gine No.  2478,  Train  No.  2-59,  in  a  general  north- 
erly direction  along  said  railroad  tracks,  and  ap- 
proaching the  intersection  of  Beckwith  Road  with 
said  tracks.  As  said  engine  reached  said  crossing, 
John  Martin  Souza  drove  said  automobile  on  to 
said  railroad  tracks  and  collided  with  said  engine. 
In  this  collision,  John  Martin  Souza  was  injured, 
the  nature  and  extent  of  which  injuries  being  un- 
known to  either  defendant. 
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II. 

Defendants  above  named  each  is  without  infor- 
mation [26]  or  belief  on  the  subject  sufficient  to 
enable  it  or  him  to  answer  the  allegations  of  Para- 
graphs III  and  V  of  the  first  alleged  cause  of  ac- 
tion, or  those  fjortions  of  Paragraph  I  of  the  sec- 
ond alleged  cause  of  action  which  incorporate  by 
reference  the  provisions  of  Paragraph  III  and  V 
of  the  first  alleged  cause  of  action,  or  the  allega- 
tions in  respect  of  the  injuries,  medical  and  hospi- 
tal expenses,  or  the  allegations  in  respect  of  the 
damage  to  said  automobile,  and  on  such  ground 
denies  each  and  every  such  allegation.  Defendant 
Southern  Pacific  Company  denies  that  it,  or  any 
of  its  officers,  agents,  servants  or  employees  was 
negligent  in  the  premises  or  in  respect  of  any  of 
the  matters  alleged  in  the  complaint.  Defendant  E. 
S.  Glanville  denies  that  he  was  negligent  in  the 
premises  or  in  respect  of  any  of  the  matters  alleged 
in  the  complaint.  Each  defendant  above  named 
severally  denies  that  any  alleged  negligence  thereof 
was  a  cause,  proximate  or  otherwise,  of  the  acci- 
dent, injuries,  death  or  damages,  if  any,  alleged  by 
the  complaint. 

And  for  a  second,  separate  and  independent  an- 
swer and  defense,  defendants  Southern  Pacific  Com- 
pany and  E.  S.  Glanville  each  severally  shows  as 
follows : 

I. 

Defendants  above  named  each  repeats,  realleges 
and  incorporates  herein  all  the  matters  set  forth  in 
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Paragraph  I  of  the  first  answer  and  defense.  John 
Martin  Souza  was  negligent  in  those  matters  al- 
leged in  the  complaint,  and  negligently  drove  said 
automobile,  with  the  result  that  said  automobile 
collided  with  the  engine  and  John  Martin  Souza 
was  injured.  The  conduct,  as  aforesaid,  of  John 
Martin  Souza  proximately  caused  and  contributed 
to  said  accident,  injuries  and  damages,  if  any,  al- 
leged by  plaintiff.  [27] 

And  for  a  third,  separate  and  independent  an- 
swer and  defense,  defendants  Southern  Pacific  Com- 
pany and  E.  S.  Glanville  each  severally  shows  as 
follows : 


Defendants  above  named  each  repeats,  realleges 
and  incorporates  herein  all  the  matters  set  forth 
in  Paragraph  I  of  the  first  answer  and  defense. 
John  Martin  Souza  was  negligent  in  those  matters 
alleged  in  the  complaint,  and  negligently  drove  said 
automobile,  with  the  result  that  said  automobile 
collided  with  the  engine  and  John  Martin  Souza 
was  injured.  The  conduct,  as  aforesaid,  of  John 
Martin  Souza,  was  the  sole  cause,  and  the  sole 
proximate  cause,  of  said  accident,  injuries  and  dam- 
ages, if  an}^,  alleged  by  plaintiff. 

Wherefore,  said  defendants,  and  each  of  them 
prays  that  jilaintiffs  take  nothing  by  their  com- 
plaint on  file  herein;  that  defendants,  and  each  of 
them  go  hence  without  day;  that  defendants  and 
each  of  them  have  judgment  for  costs  of  suit  in- 
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ciirred  herein;  and  for  such  other,  different  and 
further  relief,  as  the  premises  considered,  is  proper. 

Dated :  December  7,  1946. 

/s/  A.  B.  DUNNE, 

/s/  DUNNE  &  DUNNE, 
Attorneys  for  Defendants  Southern  Pacific  Com- 
pany, and  E.  S.  Glanville. 

(Duly  Verified.) 

(Acknowledgment  of  Service  by  Mail.) 

[Endorsed] :  Filed  Dec.  9,  1946.  [28] 


[Title  of  Superior  Court  and  Cause.] 

ANSWER 

Comes  now,  Southern  Pacific  Company,  a  cor- 
poration, and  E.  S.  Glanville,  and  each  severally 
answering  shows  as  follows: 

I. 

Admits  the  allegations  of  Paragraph  I  and 
further  admits  as  follows: 

At  all  times  herein  mentioned,  defendant  South- 
ern Pacific  Company  was  and  now  is  a  corporation 
organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  Kentucky,  and  doing  business 
as  a  common  carrier  by  railroad  in  interstate  com- 
merce in  the  State  of  California  and  other  States, 
with  its  [30]  California  principal  place  of  business 
in  the  City  and  Coimty  of  San  Francisco,  State  of 
California.  At  all  times  herein  mentioned,  defend- 
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ants  E.  S.  Glanville  and  H.  J.  Johnson  were  em- 
ployees of  defendant  Southern  Pacific  Company, 
were  acting  in  the  course  and  scope  of  their  em- 
ployment and  hiring  and  were  citizens  and  resi- 
dents of  the  State  of  California. 

At  all  times  herein  mentioned,  Beckwith  Road 
is  a  county  road  in  the  County  of  Stanislaus,  State 
of  California,  running  in  a  general  easterly  and 
westerly  direction,  and  intersects  the  tracks  of  de- 
fendant Southern  Pacific  Company  at  an  angle, 
which  said  tracks  run  in  a  general  northerly  and 
southerly  direction,  and  parallel  to  U.  S.  Highway 
No.  99. 

On  October  11,  1945,  at  or  about  the  hour  of  9 :02 
a.m.,  Edward  A.  Souza  was  riding  in  a  1941  Ford 
Coupe  automobile  easterly  along  said  Beckwith 
Road  with  his  brother,  John  Martin  Souza,  and  his 
father,  Antonio  Azevedo  Souza.  At  said  time  and 
place,  defendants  E.  S.  Glanville  and  H.  J.  John- 
son were  operating  Southern  Pacific  Company  en- 
gine No.  2478,  Train  No.  2-59,  in  a  general  north- 
erly direction  along  said  railroad  tracks,  and  ap- 
proaching the  intersection  of  Beckwith  Road  with 
said  tracks.  As  said  engine  reached  said  intersec- 
tion, John  Martin  Souza  drove  said  automobile  on 
to  said  railroad  tracks  and  collided  with  said  en- 
gine. In  this  collision,  Edward  A.  Souza  was  killed. 

II. 

Defendants  above  named  each  is  without  sufficient 
information  and  belief  on  the  subject  sufficient  to 
enable  it  or  him  to  answer  the  allegations  contained 
in  Paragraphs  III,  V,  VIII,  XII,  XIII  and  XIV, 
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and  on  such  ground  each  denies  each  and  every  al- 
legation contained  therein.  Defendant  Southern  Pa- 
cific Company  denies  that  it,  or  any  of  its  officers, 
agents,  servants  [31]  or  employees  was  negligent 
in  the  premises  or  in  respect  of  any  of  the  matters 
alleged  in  the  complaint.  Defendant  E.  S.  Glan- 
ville  denies  that  he  was  negligent  in  the  premises 
or  in  respect  of  any  of  the  matters  alleged  in  the 
complaint.  Each  defendant  above  named  severally 
denies  that  any  alleged  negligence  thereof  was  a 
cause,  proximate  or  otherwise,  of  the  accident,  in- 
juries, death  or  damages,  if  any,  alleged  by  the 
complaint. 

And  for  a  second,  separate  and  independent  an- 
swer and  defense,  defendants  Southern  Pacific  Com- 
pany and  E.  S.  Glanville  each  severally  shows  as 
follows : 

I. 

Defendants  above  named  each  severally  repeats, 
realleges  and  incorporates  herein  the  provisions  of 
Paragraph  I  of  the  first  answer  and  defense  above 
set  forth.  Edward  A.  Souza  was  negligent  in  those 
matters  alleged  in  the  complaint,  negligently  con- 
ducted hunself  in  and  rode  in  said  automobile,  and 
negligently  conducted  himself  in  and  about  the 
maintenance,  driving,  operation  and  control  of  said 
automobile,  with  the  result  that  said  automobile  col- 
lided with  said  engine.  The  conduct,  as  aforesaid, 
of  said  Edward  A.  Souza  proximately  caused  and 
contributed  to  said  collision,  the  death  of  Edward 
A.  Souza,  and  to  the  damages,  if  any,  alleged  by 
plaintiffs. 
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And  for  a  third,  separate  and  independent  an- 
swer and  defense,  defendants  Southern  Pacific  Com- 
jjany  and  E.  S.  Glanville  each  severally  shows  as 
follows : 

I. 

Defendants  above  named  each  severally  repeats, 
realleges  and  incorporates  herein  the  provisions  of 
Paragraph  I  of  the  first  answer  and  defense  above 
set  forth.  At  said  time  and  on  said  occasion,  John 
Martin  Souza  negligently,  carelessly  and  unlaw- 
fully [32]  maintained,  operated,  drove  and  con- 
trolled said  automobile  into  and  upon  said  crossing 
and  thereby  caused  said  automobile  to  come  into 
collision  with  said  engine.  The  conduct,  as  afore- 
said, of  said  John  Martin  Souza,  proximately  caused 
and  contributed  to  the  accident,  the  Death  of  Ed- 
ward A.  Souza,  and  the  damages,  if  any,  alleged 
by  plaintiff. 

And  for  a  fourth,  separate  and  independent  an- 
swer and  defense,  defendants  Southern  Pacific  Com- 
pany and  E.  S.  Glanville  each  severally  shows  as 
follows : 

I. 

Defendants  above  named  each  severally  repeats, 
realleges  and  incorporates  herein  the  provisions  of 
Paragraph  I  of  the  first  answer  and  defense  above 
set  forth.  At  said  time  and  on  said  occasion,  John 
Martin  Souza  negligently,  carelessly  and  imlawfuUy 
maintained,  operated,  drove  and  controlled  said 
automobile  into  and  upon  said  crossing  and  thereby 
caused  said  automobile  to  come  into  collision  with 
said  engine.  The  conduct,  as  aforesaid,  of  said  John, 
Martin   Souza,   was   the   sole   cause,   and  the   sole 
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proximate  cause,  of  the  accident,  the  death  of  Ed- 
ward A.  Soiiza,  and  the  damages,  if  any,  alleged  by 
]3laintiffs. 

And  for  a  fifth,  separate  and  independent  answer 
and  defense,  defendants  Southern  Pacific  Company 
and  E.  S.  Glanville  each  severally  shows  as  follows: 

I. 

Defendants  above  named  each  severally  repeats, 
realleges,  and  incorporates  herein  all  the  matters 
alleged  in  Paragraph  I  of  the  first  answer  and  de- 
fense above  set  forth.  Each  said  defendant  is  in- 
formed and  believes,  and  on  such  ground  each  al- 
leges that  at  said  time  and  place,  and  on  said  oc- 
casion, said  Edward  A.  Souza  and  said  John  Martin 
Souza,  in  the  operation  and  driving  of  said  [33] 
automobile,  were  engaged  in  a  joint  undertaking 
and  venture,  and  that  said  Edward  A.  Souza  in  the 
premises  had  the  right  to  control  the  manner  of 
maintenance,  driving,  operation  and  control  of  said 
automobile,  and  at  said  time  and  on  said  occasion 
and  in  all  the  circmnstances  aforesaid,  said  auto- 
mobile was  being  maintained,  driven,  operated  and 
controlled  for  the  joint  benefit  of  said  Edward  A. 
Souza  and  John  Martin  Souza. 

x\nd  for  a  sixth,  separate  and  independent  an- 
swer and  defense,  defendants  Southern  Pacific  Com- 
pany and  E.  S.  Glanville  each  severally  shows  as 
folloAvs : 

I. 

Defendants  above  named  each  severally  repeats, 
realleges,  and  incorporates  herein  all  the  matters 
alleged  in  Paragraph  I  of  the  first  answer  and 
defense   above   set  forth.   Each  said  defendant  is 


32  Southern  Pacific  Company  vs. 

informed  and  believes,  and  on  such  ground  each 
alleges  that  said  John  Martin  Souza  was  the  agent 
of  said  Edward  A.  Souza,  and  John  Martin  Souza 
was  acting  in  the  scope  and  course  of  said  agency 
while  maintaining,  driving,  operating  and  controll- 
ing said  automobile.  At  said  tune  and  on  said  oc- 
casion mentioned  in  the  complaint  and  herein,  John 
Martin  Souza,  acting  as  agent  as  aforesaid,  for 
Edward  A.  Souza,  so  negligently,  carelessly  and  un- 
lawfully maintained,  operated,  drove  and  controlled 
said  automobile  into  and  upon  said  crossing  that 
said  automobile  was  proxunately  caused  to  come 
into  collision  with  said  engine.  The  conduct,  as 
aforesaid,  of  said  John  Martin  Souza,  proximately 
caused  and  contributed  to  the  accident,  the  death 
of  EdAvard  A.  Souza,  and  the  damages,  if  any,  al- 
leged by  plaintiff. 

AYherefore,  said  defendants,  and  each  of  them 
prays  that  plaintiffs  take  notliing  by  their  com- 
plaint on  tile  herein;  that  defendants,  and  each  of 
them  go  hence  without  day;  that  [34]  defendants 
and  each  of  them  have  judgment  for  costs  of  suit 
incurred  herein;  and  for  such  other,  different  and 
further  relief,  as,  the  premises  considered,  is  proper. 
Dated:  December  7,  1946. 

/s/  A.  B.  DUNIS^E, 
/s/  DUNNE  AND  DUNNE, 
Attorneys  for  Defendants   Southern  Pacific  Com- 
pany, and  E.  S.  Glanville. 
(Duly  Verified.) 

(Acknowledgment  of  Service  by  Mail.) 
[Endorsed] :  Filed  Dec.  9,  1946.  [35] 
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In  the  Superior  Court  of  the  State  of  California  in 

and  for  the  City  and  County  of  San  Francisco 

No.  356358 

JOSEPHINE  SOUZA,  individually,  and  as  guardian  ad  litem  for 
JOHN  MARTIN  SOUZA,  LUCILLA  JOSEPHINE  SOUZA, 
JAMES  LAWRENCE  SOUZA,  and  BENJAMIN  SOUZA,  minors, 
and  MARY  ADELE  SOUZA,  Plaintiffs, 

vs. 

SOUTHERN  PACIFIC  COMPANY,  a  corporation,  E.  S.  GLAN- 
VILLE,  H.  J.  JOHNSON  and  FIRST  DOE, 

Defendants. 

No.  356359 

JOHN  MARTIN  SOUZA,  a  minor,  by  and  through  his  guardian  ad 
litem,  JOSEPHINE  SOUZA,  Plaintiffs, 

vs. 

SOUTHERN  PACIFIC  COMPANY,  a  corporation,  E.  S.  CLAN- 
VILLE,  H.  J.  JOHNSON  and  FIRST  DOE, 

Defendants. 

No.  356360 
GERALDINE    SOUZA,    LAWRENCE    SOUZA,    and    RICHARD 
SOUZA,  minors,  by  and  through  their  guardian  ad  litem,  H.  G. 
EASTMAN,  Plaintiffs, 

vs. 

SOUTHERN  PACIFIC  COMPANY,  a  corporation,  E.  S.  GLAN- 
VILLE  and  H.  J.  JOHNSON  and  FIRST  DOE, 

Defendants. 

STIPULATION  AND  ORDER 
CONSOLIDATING  CASES 

It  Is  Hereby  Stipulated  by  and  between  plain- 
tiffs, in  the  above-entitled  causes,  and  each  of  them, 
and  Southern  Pacific  Company  and  E.  S.  Glan- 
ville,  defendants  in  each  of  the  above  entitled  cases, 
by  and  through  their  respective  counsel,  that  the 
several  cases  above  entitled  may  be  consolidated 
into  one  action  in  this  court,  and  the  orders,  pro- 
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ceedings  and  pleadings  theretofore  had  in  said  ac- 
tions respectively,  stand  as  orders  and  proceedings 
in  the  consolidated  case,  and  the  consolidated  case 
proceed  under  the  title  and  number  as  follows: 
"John  Martin  Souza,  Lucille  Josephine  Souza, 
James  Lawrence  Souza,  Benjamin  Souza,  minors, 
by  and  through  their  guardian  ad  litem  Josephine 
Souza,  Josephine  Souza  individually,  and  Mary 
Adele  Souza;  and  Geraldine  Souza,  Lawrence 
Souza,  and  Richard  Souza,  minors,  by  and  through 
their  guardian  ad  litem,  H.  G.  Eastman,  Plaintiffs, 
vs.  Southern  Pacific  Company,  a  corporation,  E.  S. 
Glanville,  and  H.  J.  Johnson,  and  First  Doe,  De- 
fendants, No.  356358,  Consolidated  Cause." 

Dated:   April  1,  1947. 

/s/  JAMES  A.  MYERS, 

/s/  HILDEBRAND,  BILLS  & 
McLEOD, 

Attorneys  for  respective 
parties  plaintiff. 

/s/  A.  B.  DUNNE, 

/s/  DUNNE  &  DUNNE, 
Attorneys    for    defendants.    Southern    Pacific    Co. 
and  E.  S.  Glanville. 

So  ordered  this  10th  day  of  April,  1947. 

Dated:  April  10,  1947. 

/s/  GEORGE  W.  SCHONPELD, 

Judge  of  the  Superior  Court. 

[Endorsed]  :  Filed  April  10,  1947.   [38] 
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[Title  of  Superior  Court  and  Cause  No.  356,358.] 

PETITION  OF  SOUTHERN  PACIFIC  COM- 
PANY FOR  REMOVAL  OF  THE  ABOVE- 
ENTITLED  SUIT  FROM  THE  ABOVE- 
ENTITLED  COURT  TO  THE  UNITED 
STATES  DISTRICT  COURT. 

To  the  Honorable,  the  Superior  Court  of  the  State 

of  California,  in  and  for  the  City  and  County 

of  San  Francisco: 

Your  petitioner,    Southern   Pacific   Company,   a 

corporation,  petitions  to  remove  the  al)ove-entitled 

cause  from  the  above-entitled  Court  to  the  District 

Court  of  the  United  States   [39]   in  and  for  the 

Northern  District  of  California,  Southern  Division, 

respectfully  shows: 

I. 

Your  petitioner,  Southern  Pacific  Company,  at 
the  time  of  the  commencement  of  the  above-entitled 
suit  and  action,  and  at  all  times  mentioned  in  the 
complaint  in  said  action,  and  herein,  was,  and  it 
now  is,  a  corporation  duly  created,  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the 
State  of  Kentucky  but  of  no  other  state,  and  at  all 
of  said  times  was  not,  and  is  not  now,  a  citizen  or 
resident  of  the  State  of  California  or  of  any  state 
other  than  the  State  of  Kentucky. 

II. 

Your  petitioner.  Southern  Pacific  Company,  is 
a  defendant  in  the  above-entitled  action  and  as  such 
files  and  presents  this  petition  for  removal. 
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III. 

The  above-entitled  action  was  commenced  in  the 
above-entitled  Court  by  the  filing  of  three  com- 
plaints therein  on  August  12,  1946.  Upon  the  com- 
mencement of  each  action,  smnmons  was  issued 
therein.  The  first  action  was  entitled  ''Josephine 
Souza,  individually  and  as  guardian  ad  litem  for 
John  Martin  Souza,  Lucille  Josephine  Souza,  James 
Lawrence  Souza,  and  Benjamin  Souza,  Minors,  and 
Mary  Adele  Souza,  Plaintiffs,  v.  Southern  Pacific 
Company,  a  corporation,  E.  S.  Glanville,  H.  J. 
Johnson  and  First  Doe,  Defendants, ' '  and  was  num- 
bered No.  356,358  by  the  Clerk  of  this  Court.  A 
copy  of  said  summons  and  complaint  was  served 
on  your  petitioner,  defendant  Southern  Pacific 
Company,  and  on  defendant  E.  S.  Grianville.  There- 
after, on  December  9,  1946,  and  within  time  allowed 
defendants  Southern  Pacific  Company  and  E.  S. 
Grianville  appeared  herein  and  filed  their  answer 
herein.  [40] 

IV. 

At  the  time  of  the  commencement  of  this  action 
No.  356,358,  Josephine  Souza,  individually  and  as 
guardian  ad  litem  for  John  Martin  Souza,  Lucille 
Josephine  Souza,  James  Lawrence  Souza,  and  Ben- 
jamin Souza,  Minors,  and  Mary  Adele  Souza,  plain- 
tiffs therein  were  and  now  are  the  only  parties 
plaintiff  in  said  action.  Petitioner  is  informed  and 
believes  and  upon  such  ground  alleges  and  said 
complaint  alleges  that  at  the  date  of  filing  of  said 
complaint  and  at  all  times  mentioned  herein  said 
plaintiff's  and  each  of  them  were  and  now  are  resi- 
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dents  and  citizens  of  the  State  of  California  and  not 
residents  nor  citizens  of  the  State  of  Kentucky. 

V. 

In  said  complaint  and  in  said  action  No.  356,358 
there  were  and  are  now  named  as  defendants  only 
the  following:  Petitioner  Southern  Pacific  Com- 
pany, a  corporation,  E.  S.  Glanville,  H.  J.  John- 
son and  First  Doe.  Said  complaint  alleges  that  de- 
fendants named  as  E.  S.  Glanville  and  H.  J.  John- 
son were  citizens  and  residents  of  the  State  of 
California.  Said  complaint  alleges  that  defendant 
First  Doe  is  sued  by  fictitious  name. 

VI. 

Said  H.  J.  Johnson  has  not  been  served  with 
summons  and  complaint  in  said  action  No.  356,358. 
H.  J.  Johnson  has  not  appeared  in  said  action  as 
a  party.  No  person  has  been  served  with  summons 
and  complaint  in  said  action  as  said  fictitiously 
named  defendant,  and  no  persons  have  appeared  in 
said  action  as  a  party,  nor  has  any  defendant  ap- 
peared excepting  your  petitioner  Southern  Pacific 
Company  and  E.  S.  Glanville. 

VII. 

The  second  action  was  entitled  ''John  Martin 
Sousa,  [41]  a  Minor,  by  and  through  his  guardian 
ad  litem,  Josephine  Souza,  Plaintiff,  v.  Southern 
Pacific  Company,  a  corporation,  E.  S.  Glanville,  H. 
J.  Johnson  and  First  Doe,  Defendants,"  and  was 
numbered  No.  356,359  by  the  Clerk  of  this  Court. 
A  copy  of  said  summons  and  complaint  was  served 
upon  your  petitioner,  defendant  Southern  Pacific 
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Company,  and  on  defendant  E.  S.  Glanville.  There- 
after, on  December  9,  1946,  and  within  time  allowed, 
defendants  Southern  Pacific  Company  and  E.  S. 
Glanville  appeared  herein  and  filed  their  answer 
herein. 

VIII. 
At  the  time  of  the  commencement  of  said  action 
No.  356,359,  John  Martin  Souza,  a  Minor  by  and 
through  his  guardian  ad  litem,  Josephine  Souza, 
plaintiffs  therein  were  and  now  are  the  only  par- 
ties plaintiff  in  said  action.  Petitioner  is  informed 
and  believes  and  upon  such  ground  alleges  and  said 
complaint  alleges  that  at  the  date  of  the  filing  of 
said  complaint  and  at  all  times  mentioned,  said 
plaintiffs  and  each  of  them  were  and  now  are  resi- 
dents and  citizens  of  the  State  of  California  and 
not  residents  nor  citizens  of  the  State  of  Kentucky. 

IX. 

In  said  complaint  and  in  said  action  No.  356,359 
there  were  and  are  now  named  as  defendants  only 
the  following:  Petitioner  Southern  Pacific  Com- 
I)any,  a  corporation,  E.  S.  Glanville,  H.  J.  Johnson 
and  First  Doe.  Said  complaint  alleges  that  defend- 
ants named  as  E.  S.  Glanville  and  H.  J.  Johnson 
were  citizens  and  residents  of  the  State  of  Cali- 
fornia. Said  complaint  alleges  that  defendant  First 
Doe  is  sued  by  fictitious  name. 

X. 

Said  H.  J.  Johnson  has  not  been  served  with 
summons  and  complaint  in  said  action  No.  356,359. 
H.  J.  Johnson  has  [42]  not  appeared  in  said  action 
as  a  party.  No  person  has  been  served  with  siunmons 
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and  complaint  in  said  action  as  said  fictitiously 
named  defendant,  and  no  persons  have  appeared 
in  said  action  as  a  party,  nor  has  any  defendant 
appeared  excepting  your  petitioner  Southern  Pa- 
cific Company  and  E.  S.  Glanville. 

XI. 

The  third  action  was  entitled  ''Geraldine  Souza, 
Lawrence  Souza  and  Richard  Souza,  Minors  by 
and  through  their  guardian  ad  litem,  H.  G.  East- 
man, Plaintiffs,  v.  Southern  Pacific  Company,  a 
corporation,  E.  S.  Glanville  and  H.  J.  Johnson, 
and  First  Doe,  Defendants"  and  was  numbered  No. 
356,360  by  the  Clerk  of  this  Court.  A  copy  of  said 
summons  and  complaint  was  served  upon  your 
petitioner,  defendant  Southern  Pacific  Company, 
and  upon  defendant  E.  S.  Glanville.  Thereafter,  on 
December  9,  1946,  and  within  time  allowed,  de- 
fendants Southern  Pacific  Company  and  E.  S. 
Glanville  appeared  herein  and  filed  their  answer 
herein. 

XII. 

At  the  time  of  the  commencement  of  the  said 
action  No.  356,360,  Geraldine  Souza,  Lawrence 
Souza,  and  Richard  Souza,  Minors  by  and  through 
their  guardian  ad  litem  H.  G.  Eastman,  plaintiffs 
therein  were  and  are  the  only  parties  plaintiff  in 
said  action.  Petitioner  is  informed  and  believes  and 
upon  such  ground  alleges  and  said  complaint  al- 
leges that  at  the  date  of  the  filing  of  said  complaint 
and  at  all  times  mentioned,  said  plaintiffs  and  each 
of  them  were  and  now  are  residents  and  citizens 
of  the  State  of  California  and  not  residents  nor 
citizens  of  the  state  of  Kentucky. 
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XIII. 

In  said  complaint  and  in  said  action  No.  356,360 
there  were  and  now  are  named  as  defendants  only 
the  following:  Petitioner  Southern  Pacific  Com- 
pany, a  corporation,  E.  S.  Glan^dlle,  H.  J.  Johnson 
and  First  Doe.  Said  complaint  alleges  that  defend- 
ants named  as  E.  S.  Glan\dlle  and  H.  J.  Johnson 
were  citizens  and  residents  of  the  State  of  Cali- 
fornia. Said  complaint  alleges  that  defendant  First 
Doe  is  sued  by  fictitious  name. 

XIV. 

Said  H.  J.  Johnson  has  not  been  served  with 
summons  and  complaint  in  said  action  No.  356,360. 
H.  J.  Johnson  has  not  appeared  in  said  action  as  a 
party.  No  person  has  been  served  w^ith  summons 
and  complaint  in  said  action  as  said  fictitiously 
named  defendant,  and  no  persons  have  appeared 
in  said  action  as  a  party,  nor  has  any  defendant 
appeared  excepting  your  petitioner  Southern  Pa- 
cific Company  and  E.  S.  Glanville. 

XV. 

On  April  10,  1947,  pursuant  to  stipulation  of  at- 
torneys for  respective  parties  plaintiff  and  defend- 
ants Southern  Pacific  Company  and  E.  S.  Glan- 
ville in  each  of  the  three  actions  heretofore  men- 
tioned, this  Court  made  and  entered  its  order  con- 
solidating said  three  actions  into  one  action  in  this 
Court  and  ordering  that  said  consolidated  case  pro- 
ceed under  the  title  and  nmnber  as  follows:  ''John 
Martin  Souza,  Lucille  Josephine  Souza,  James  Law- 
rence Souza,  Benjamin  Souza,  Minors,  by  and 
through  their  guardian  ad  litem,  Josephine  Souza, 
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Josephine  Souza,  Individually,  and  Mary  Adele 
Souza  and  Geraldine  Souza,  Lawrence  Souza,  and 
Richard  Souza,  Minors,  by  and  through  their  Guar- 
dian ad  litem,  H.  G.  Eastman,  Plaintiffs,  v.  South- 
ern Pacific  Company,  a  corporation,  E.  S.  Glan- 
ville  and  H.  J.  Johnson,  and  First  Doe,  Defendants, 
No.  356,358,  Consolidated  Cause." 

XVI. 

Petitioner  Southern  Pacific  Company  is  informed 
and  [44]  believes  and  upon  such  grounds  alleges 
that  defendant  E.  S.  Glanville  died  subsequent  to 
December  9,  1946,  and  is  now  deceased.  Any  action 
against  him  for  damages  for  alleged  negligence 
thereupon  terminated,  and  deceased  is  no  longer  a 
party  to  this  action. 

XVII. 

Your  petitioner.  Southern  Pacific  Company  has 
made  and  files  and  offers  herewith  its  bond,  with 
good  and  sufficient  surety,  for  its  entering  in  the 
District  Court  of  the  United  States  in  and  for  the 
Northern  District  of  California,  Southern  Division, 
within  thirty  (30)  days  from  the  date  of  filing  this 
petition,  a  certified  copy  of  the  record  in  said  suit, 
and  for  paying  all  costs  that  may  be  awarded  by 
the  said  District  Court  of  the  United  States  if  said 
District  Court  shall  hold  that  such  suit  was  wrong- 
fully or  improperly  removed  thereto. 

XVIII. 

The  above-entitled  suit  and  action  is  of  a  civil 
nature  at  law,  of  which  the  District  Courts  of  the 
United  States  are  given  jurisdiction,  brought  for 
the  recovery  of  damages  claimed  in  said  suit  in  the 
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sum  of  $151,157.38,  and  therein  claimed  to  have 
resulted  from  the  alleged  negligence  of  petitioner, 
Southern  Pacific  Company,  all  as  appears  from  the 
complaint  in  said  suit.  Your  petitioner.  Southern 
Pacific  Company,  Avholly  contests  and  denies  said 
claims  and  each  of  them.  The  amount  in  controversy 
in  said  suit  exceeds,  exclusive  of  interest  and  costs, 
the  sum  and  value  of  $3,000.00,  and  exclusive  of 
interest  and  costs,  is  the  smn  and  value  of  $151,- 
157.38. 

XIX. 
On  April  19,  1948,  the  said  consolidated  cause 
came  on  for  trial  before  this  Court,  sitting  with  a 
jury,  and  petitioner's  [45]  counsel  suggested  the 
fact  of  the  death  of  said  E.  S.  Glanville,  and  plain- 
tiffs, by  their  counsel,  announced  themselves  as 
ready  for  trial  without  having  had  summons  and 
complaint  in  said  action,  or  any  of  the  three  ac- 
tions heretofore  mentioned,  now  consolidated  in  one 
action  served  upon  said  H.  J.  Johnson  or  the  de- 
fendant sued  therein  by  fictitious  name  and  with- 
out continuing  said  action  for  the  service  of  sum- 
mons and  complaint  on  said  defendants.  By  an- 
nouncing themselves  as  ready  for  trial,  Avithout 
service  of  summons  and  complaint  upon  said  de- 
fendants, or  any  of  them,  plaintiffs  thereby  volun- 
tarily elected  to  proceed  with  the  action  against 
defendant  Southern  Pacific  Company  alone  and 
such  election  amounts  to  a  complete  severance  of 
the  action  as  to  the  non-resident  defendant  South- 
ern Pacific  Company,  petitioner  herein,  as  though 
said  action  had  originally  been  brought  against  such 
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defendant  alone.  Said  action  now  involves  a  con- 
troversy wholly  between  citizens  of  different  states, 
and  which  can  be  fully  determined  between  them, 
that  is  to  say,  between  said  plaintiffs,  citizens  and 
residents  of  the  State  of  California,  and  non-resi- 
dents of  the  State  of  Kentucky,  on  one  hand,  and 
petitioner  herein,  a  citizen  and  resident  of  the  State 
of  Kentucky,  and  a  non-resident  of  the  State  of 
California  on  the  other  hand,  from  the  time  of  and 
after  the  said  announcement  by  plaintiffs  that  they 
were  ready  for  trial  without  the  service  of  sum- 
mons and  complaint  upon  said  H.  J.  Johnson  or 
upon  the  fictitiously  named  defendant,  and  there 
existed  and  there  still  exists  in  said  action  a  sep- 
ara])le  controversy  between  the  resident  plaintiffs 
and  the  non-resident  defendant  Southern  Pacific 
(^ompany,  which  can  be  fully  determined  as  be- 
tween said  resident  plaintiffs  and  said  non-resident 
defendant  without  the  presence  of  any  of  the  [46] 
other  defendants  as  parties  in  said  action,  and  said 
separable  controversy  is  of  a  civil  nature  at  law  of 
which  District  Courts  of  the  United  States  have 
jurisdiction.  Upon  the  said  announcement  by  plain- 
tiff's to  proceed  with  the  trial  as  aforesaid,  said 
action,  which  prior  to  and  up  to  the  time  of  said  an- 
nouncement had  not  been  removable  to  a  United 
States  District  Court,  thereupon  and  for  the  first 
time  became  removable  to  the  proper  United  States 
District  Court  upon  the  groimd  that  there  existed 
and  still  exists  a  separable  controversy  between  the 
resident  plaintiffs  and  the  non-resident  defendant 
Southern  Pacific  Company,  petitioner  herein,  and 
ux)on  the  further  ground  that  said  announcement  by 
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said  plaintiffs  was  a  complete  severance  of  the  ac- 
tion as  to  the  non-resident  defendant  Southern  Pa- 
cific Company,  petitioner  herein,  and,  so  far  as  it 
is  concerned,  converted  said  action  into  a  separate 
action  against  Southern  Pacific  Company  as  effec- 
tively as  if  Southern  Pacific  Company  had  orig- 
inally been  made  the  sole  defendant.  Thereupon,  and 
promptly  after  said  announcement  and  before  any 
other  step  or  steps  had  been  taken  by  petitioner  in 
said  action  or  in  the  defense  thereof,  your  petitioner 
filed  this,  its  petition  for  the  removal  of  the  action 
to  the  proper  United  States  District  Court. 

XX. 

By  reason  of  the  premises,  said  action  is  one 
wholly  and  solely  between  the  plaintiffs,  residents 
and  citizens  of  the  State  of  California  on  one  hand, 
and  petitioner  Southern  Pacific  Company,  a  cor- 
poration, a  resident  and  citizen  of  the  State  of 
Kentucky  on  the  other  hand,  and  said  action  is 
properly  removable  to  the  District  Court  of  the 
United  States  in  and  for  the  Northern  District  of 
California,  Southern  Division.   [47] 

XXI. 

Petitioner  shows  that  by  reason  of  the  premises, 
it  desires  to  and  is  entitled  to  have  said  action  re- 
moved from  the  Superior  Court  of  the  State  of 
California,  in  and  for  the  City  and  County  of  San 
Francisco,  into  the  District  Court  of  the  United 
States  in  and  for  the  Northern  District  of  Cali- 
fornia, Southern  Division. 

Wherefore,  petitioner  prays  that  this  Honorable 
Court  accept  its  bond  as  good  and  sufficient,  ap- 
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proving  the  same,  and  make  its  order  for  the  re- 
moval of  said  suit  and  action  into  the  District  Court 
of  the  United  States  in  and  for  the  Northern  Dis- 
trict of  California,  Southern  Division,  pursuant  to 
the  Act  of  Congress  in  such  cases  made  and  pro- 
vided and  to  cause  the  record  herein  to  be  certified 
to  said  District  Court  of  the  United  States  and  to 
be  removed  thereto,  and  that  no  other  further  pro- 
ceedings be  had  in  this  suit  and  action  in  this  Hon- 
oraljle  Court,  and  for  such  other,  further  and  dif- 
ferent relief  as,  the  premises  considered,  is  proper. 

SOUTHERN  PACIFIC 
COMPANY,    a   corporation, 

Bj  LOUIS  L.  PHELPS, 

Petitioner. 

/s/  A.  B.  DUNNE, 

/s/  DUNNE  &  DUNNE, 
Attorneys  for  Petitioner,  Southern  Pacific  Com- 
pany. 

(Duly  Verified.) 

[Endorsed] :  Filed  April  20,  1948.  [48] 
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[Title  of  Superior  Court  and  Cause.] 

ORDER  FOR  REMOVAL 

It  appears  to  the  Court  and  the  Court  finds  that 
defendant  Southern  Pacific  Company,  a  corpora- 
tion, duly  filed  herein  its  verified  petition  for  remo- 
val of  the  above-entitled  suit  and  action  to  the 
District  Court  of  the  United  States  in  and  for  the 
Northern  District  of  California,  Southern  Division, 
and  duly  made,  and  with  said  petition  duly  filed, 
its  bond,  conditioned  as  required  by  law  and  as  in 
said  petition  averred;  that  prior  to  filing  said  peti- 
tion and  bond,  defendant  Southern  Pacific  Com- 
pany duly  gave  notice  thereof  to  the  adverse 
parts ;  [50]  that  after  the  filing  of  said  petition  and 
bond  the}^  were  duly  and  regularly  presented  to 
this  Court  on  April  19,  1948,  and  as  noticed  in  said 
written  notice  and  within  the  time  within  which 
defendant  Southern  Pacific  Company  was  required 
by  the  laws  of  the  State  of  California  and  the  rules 
of  this  Court  to  appear  or  answer  or  plead  to  the 
complaint  in  said  action;  and  now 

The  Court  having  considered  the  matters  pre- 
sented as  aforesaid  and  being  advised  in  the  prem- 
ises, finds  and  adjudges  that  said  petition  and  bond 
were  duly  noticed,  filed  and  presented,  that  the  said 
petition  is  good,  true  and  sufficient,  and  that  the 
said  bond  is  good  and  sufficient,  and  good  cause  ap- 
pearing therefore. 

It  Is  Ordered,  Adjudged  and  Decreed  that  said 
bond  be,  and  the  same  is  hereby,  accepted  as  good 
and  sufficient,  and  the  above-entitled  suit  and  ac- 
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tion  be,  and  it  is  hereby,  removed  to  the  District 
Court  of  the  United  States  in  and  for  the  Northern 
District  of  California,  Southern  Division;  and 

It  Is  Further  Ordered  that  no  further  steps  or 
proceedings  be  taken  or  had  in  said  suit  in  this 
Court  and  that  all  proceedings  and  steps  in  said 
suit  in  this  Court  be,  and  the  same  are  hereby, 
stayed. 

Done  in  open  court  this  19th  day  of  April,  1948. 

/s/  MELVYN  I.  CRONIN, 

Judge  of  the  Superior  Court. 

[Endorsed] :  Filed  April  20,  1948.  [51] 


[Title  of  Court  and  Cause  No.  28040-R.] 

DEMAND  FOR  TRIAL  BY  JURY 

To  the   Defendants   Above   Named  and  to  A.   B. 
Dunne  and  Dunne  &  Dunne,  Their  Attorneys: 

You,  and  each  of  you,  are  hereby  notified  that 
plaintiffs  above  named  demand  a  trial  by  jury  in 
the  above-entitled  cause  in  accordance  with  Rule 
38  B  of  the  Rules  of  Civil  Procedure  of  the  above- 
entitled  Court;  reserving,  however,  any  right  plain- 
tiff may  have  in  connection  with  motion  to  remand. 

Dated:  May  13,  1948. 

HILDEBRAND,  BILLS  & 

McLEOD, 
JAMES  A.  MYERS, 

Attorneys  for  Plaintiffs. 
[Affidavit  of  Service  by  Mail.] 

[Endorsed]:  Filed  May  14,  1948.   [52] 
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In  the  District  Court  of  the  United  States  for  the 

Northern  District  of  California, 

Southern  Division 

No.  28040-R 

JOHN  MARTIN  SOUZA,  LUCILLE  JOSEPH- 
INE SOUZA,  JAMES  LAWRENCE  SOUZA, 
BENJAMIN  SOUZA,  Minors,  by  and  through 
their  guardian  ad  litem,  JOSEPHINE  SOUZA, 
JOSEPHINE  SOUZA,  Individually,  and 
MARY  ADELE  SOUZA  and  GERALDINE 
SOUZA,  LAWRENCE  SOUZA  and  RICH- 
ARD SOUZA,  Minors,  by  and  through  their 
guardian  ad  litem,  H.  G.  EASTMAN, 

Plaintiffs, 
vs. 

SOUTHERN  PACIFIC  COMPANY,  a  corpora- 
tion, E.  S.  GLANYILLE  and  H.  J.  JOHNSON 
and  FIRST  DOE, 

Defendants. 

NOTICE  OF  MOTION  TO  REMAND 

To  the  Defendants  Above  Named  and  to  Their  At- 
torneys Herein: 

You,  and  each  of  you,  please  take  notice  that 
plaintiffs  in  the  above-entitled  action  will  move  the 
above-entitled  Court  to  remand  the  within  action  to 
the  Superior  Court  of  the  State  of  California,  in 
and  for  the  City  and  County  of  San  Francisco. 

Said  motion  will  be  made  in  the  courtroom  of  the 
above-entitled  Court  on  Monday,  May  24,  1948,  at 
the  hour  of  ten  o'clock  a.m.,  or  as  soon  thereafter 
as  counsel  may  be  heard.  [53] 
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Said  motion  will  be  made  upon  all  the  records 
and  files  of  the  within  action  and  upon  the  Motion 
to  Remand  attached  hereto. 

JAMES  A.  MYERS, 

CLIFTON  HILDEBRAND, 

Attorneys  for  Plaintiffs.  [54] 


[Title  of  District  Court  and  Cause.] 

ORDER  SHORTENINO  TIME 

Good  Cause  Appearing  Therefor,  it  is  hereby 
ordered,  adjudged  and  decreed  that  the  time  for 
service  of  Notice  of  Motion  to  Remand  and  Mo- 
tion to  Remand  is  hereby  shortened  and  that  said 
Notice  and  Motion  may  be  served  upon  the  defend- 
ants through  their  respective  counsel  at  any  time 
prior  to  12 :00  noon.  May  20,  1948. 

MICHAEL  J.  ROCHE, 

Judge  of  the  United  States  District  Court. 
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[Title  of  District  Court  and  Cause.] 

MOTION  TO  REMAND 

To  the  Honorable  United  States  District  Court, 
Northern  District  of  California,  Southern  Divi- 
sion : 

Now  come  plaintiffs  above  named  and  move  the 
Court  to  remand  the  above-entitled  cause  to  the  Su- 
perior Court  of  the  State  of  California,  in  and  for 
the  City  and  Coimty  of  San  Francisco,  from  whence 
it  was  removed  for  trial  for  the  following  reasons: 
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I. 

Because  some  of  the  defendants  herein  are  resi- 
dents and  [56]  citizens  of  the  State  of  California 
and  plaintiffs  are  residents  of  the  State  of  Califor- 
nia, and  the  defendant  Southern  Pacific  Company, 
is  a  resident  corporation  duly  incorporated  under 
and  by  virtue  of  the  laws  of  the  State  of  Kentucky ; 
that  there  is  involved  in  this  suit  no  separable  con- 
troversy which  is  wholly  between  citizens  of  another 
state  on  the  one  hand  and  citizens  of  the  State  of 
California  on  the  other  hand,  all  of  which  facts  are 
apparent  from  the  record  in  this  case. 

II. 

In  its  petition  for  removal  which  was  acted  upon 
l)y  the  Superior  Court  of  the  State  of  California, 
in  and  for  the  City  and  County  of  San  Francisco, 
the  defendant  Southern  Pacific  Company  alleges 
in  Paragraph  XIX: 

"On  April  19,  1948,  the  said  consolidated  cause 
came  on  for  trial  before  this  Court  sitting  with  a 
jur}^,  and  petitioner's  counsel  suggested  the  fact  of 
the  death  of  said  E.  S.  Glanville,  and  plaintiffs,  by 
their  counsel,  amiounced  themselves  as  ready  for 
trial  without  having  had  siunmons  and  complaint 
in  said  action,  or  any  of  the  three  actions  hereto- 
fore mentioned,  now  consolidated  in  one  action 
served  upon  said  H.  J.  Johnson  or  the  defendant 
sued  therein  by  fictitious  name  and  without  continu- 
ing said  action  for  the  service  of  summons  and  com- 
plaint on  said  defendants.  By  announcing  them- 
selves as  ready  for  trial,  without  service  of  sum- 
mons and  complaint  upon  said  defendants,  or  any 
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of  them,  plaintiffs  thereby  voluntarily  elected  to 
proceed  with  the  action  against  defendant  Southern 
Pacific  Company  alone  and  such  election  amounts 
to  a  complete  severance  of  the  action  as  to  the  non- 
resident defendant  Southern  Pacific  Company,  peti- 
tioner herein,  as  though  said  action  had  originally 
been  brought  against  such  defendant  alone.   Said 
action  now  involves  a  controversy  wholly  between 
citizens  of  different  states,  and  which  can  be  fully 
determined  between  them,  that  is  to  say,  between 
said  plaintiffs,  citizens  and  residents  of  the  State 
of  California,   and  non-residents   of  the   State   of 
Kentucky,   on  one  hand,  and  petitioner  herein,   a 
citizen  and  resident  of  the  State  of  Kentucky,  and 
a  non-resident  of  the  State  of  California  on  the 
other  hand,  from  the  time  of  and  after  the  said 
announcement  by  x)laintiffs  that  they  were  ready 
for  trial  without  the  service  of  smnmons  and  com- 
plaint upon  said  H.  J.  Johnson  or  upon  the  ficti- 
tiously  named   defendant,   and   there   existed   and 
there  still  exists  in  said  action  a  separable  contro- 
versy between  the  resident  plaintiffs  and  the  non- 
resident   defendant    Southern    Pacific    Company, 
which  can  be  fully  determined  as  between  said  resi- 
dent   plaintiffs    and    said    non-resident    defendant 
without  the  presence  of  any  of  the  other  defend- 
ants as  parties  in  said  action,  and  said  separable 
controversy  [57]  is  of  a  civil  nature  at  law  of  which 
District  Courts  of  the  United  States  have  jurisdic- 
tion. Upon  the  said  announcement  by  plaintiffs  to 
proceed  with  the  trial,  as  aforesaid,  said  action, 
which  prior  to  and  up  to  the  time  of  said  announce- 
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ment  had  not  been  removable  to  a  United  States 
District  Court,  thereupon  and  for  the  first  time 
became  removable  to  the  proper  United  States  Dis- 
trict Court  upon  the  ground  that  there  existed  and 
still  exists  a  separable  controversy  between  the  resi- 
dent plaintiffs  and  the  non-resident  defendant 
Southern  Pacific  Company,  petitioner  herein,  and 
upon  the  further  groimd  that  said  announcement 
by  said  plaintiffs  was  a  complete  severance  of  the 
action  as  to  the  non-resident  defendant  Southern 
Pacific  Company,  petitioner  herein,  and,  so  far  as 
it  is  concerned,  converted  said  action  into  a  sep- 
arate action  against  Southern  Pacific  Company  as 
effectively  as  if  Southern  Pacific  Company  had 
originally  been  made  the  sole  defendant.  Thereupon, 
and  promptly  after  said  announcement  and  before 
any  other  step  or  steps  had  been  taken  by  peti- 
tioner in  said  action  or  in  defense  thereof,  your 
petitioner  filed  this,  its  petition  for  the  removal  of 
the  action  to  the  proper  United  States  District 
Court. 

In  this  connection  plaintiffs  allege  that  for  sev- 
eral days  prior  to  April  19,  1948,  their  counsel 
James  A.  Myers  had  been  in  consultation  with  the 
defendants'  attorney,  A.  B.  Dunne,  on  at  least  two 
occasions  concerning  the  prospect  of  settlement  and 
also  the  prospect  of  having  the  cases  tried  on  a 
day  certain  and  as  a  result  of  such  consultation  it 
was  agreed  that  the  consolidated  cause  could  go  to 
trial  on  April  19,  1948;  that  at  no  time  up  to  the 
time  of  answering  ''ready"  when  the  cases  were 
called  on  said  date  did  said  attorney  A.  B.  Dunne 
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suggest  the  fact  of  the  death  of  the  defendant  E.  S. 
Glanville;  that  as  disclosed  by  the  record  of  the 
proceedings,  plaintiff's  counsel  was  taken  by  sur- 
prise after  he  had  announced  ''ready"  when  the 
case  was  called  when  the  defendants  attorney  there- 
upon filed  a  death  certificate  disclosing  that  said 
E.  S,  Glanville  had  died  in  November,  1947,  and 
admittedly  so  far  as  said  defendant's  death  is  con- 
cerned, plaintiffs'  counsel  had  no  knowledge  of  this 
fact  until  it  was  thus  disclosed;  that  after  disclos- 
ing the  fact  of  the  death  of  said  E.  S.  Glanville 
defendant's  attorney  then  filed  their  xDetition  for 
removal  of  said  cause  from  the  Superior  Court  of 
the  State  of  California,  in  and  for  the  City  and 
County  of  San  Francisco,  [58]  to  the  said  United 
States  District  Court; 

III. 

That  under  the  circumstances  there  could  have 
been  no  election  to  proceed  against  the  defendant 
Southern  Pacific  Company  alone;  that  as  a  matter 
of  fact  since  the  removal  of  said  cause,  the  where- 
abouts of  the  defendant  H.  J.  Johnson  was  ascer- 
tained and  he  was  thereupon  served  with  process 
on  May  12,  1948,  and  that  the  said  H.  J.  Johnson, 
a  resident  of  the  State  of  California  at  the  time 
of  the  happening  of  the  accident  in  question,  is  a 
necessary  and  proper  defendant  in  said  cause ;  that 
in  any  event  the  defendant  E.  S.  Glanville  having 
been  a  necessary  and  proper  party  defendant,  a 
resident  of  the  State  of  California,  and  living  at 
the  time  of  the  service  of  process  upon  him  and  his 
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subsequent  appearance  in  said  cause  said  defend- 
ant Southern  Pacific  Company  acquired  no  right 
by  the  mere  fact  of  his  death  to  have  the  trial  of 
said  cause  removed  from  the  Superior  Court  of 
the  State  of  California,  in  and  for  the  City  and 
Comity  of  San  Francisco,  to  the  said  United  States 
District  Court.  (Halsey  v.  Minnesota-South  Caro- 
lina Land  &  Timber  Co.,  54  Fed.  (2)  933.) 

Wherefore,  plaintiffs  respectfully  submit  that 
tliis  Court  has  no  jurisdiction  to  try  and  determine 
this  case,  and  pray  that  the  same  may  be  remanded 
to  the  Superior  Court  of  the  State  of  California  in 
and  for  the  City  and  County  of  San  Francisco  from 
whence  it  came. 

Respectfully  submitted, 

JAMES  A.  MYERS, 

CLIFTON  HILDEBRAND, 

Attorneys  for  Plaintiffs. 

(Acknowledgment  of  Receipt  of  Copy.) 
[Endorsed] :  Filed  May  20,  1948.  [59] 
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[Title  of  District  Court  and  Cause.] 

ORDER  DENYING  MOTION  TO  REMAND 

It  Is  Ordered  that  plaintiffs'  motion  to  remand 
the  above-entitled  cause  to  the  Superior  Court  of 
the  State  of  California,  in  and  for  the  City  and 
County  of  San  Francisco,  be  and  the  same  hereby 
is  Denied. 

The  record  on  removal  discloses  that  the  only 
defendants  who  were  served  with  process  and  ap- 
peared in  the  state  court  action  were  the  non-resi- 
dent Southern  Pacific  Company  and  the  resident 
engineer;  that  prior  to  the  trial  date  the  engineer 
died,  unknown  to  plaintiffs;  that  when  the  case 
was  called  for  trial  and  plaintiffs'  counsel  answered 
"Ready,"  defendant  Southern  Pacific  Company's 
counsel  presented  to  the  court  the  engineer's  death 
certificate,  together  with  its  petition  and  bond  for 
removal  on  the  ground  that  there  now  existed  a 
separable  controversy  wholly  between  citizens  of 
different  states.  The  case  was  thereupon  removed  to 
this  court.  While  it  is  unfortunate  that  plaintiffs 
were  taken  by  surprise,  the  fact  remains  [60]  that 
the  resident  defendant's  death  left  a  controversy 
solely  between  citizens  of  different  states,  with  a 
consequent  right  of  removal.  For  this  reason  the 
motion  to  remand  is  denied. 

Dated:  June  28th,  1948. 

MICHAEL  J.  ROCHE, 

United  States  District  Judge. 

[Endorsed] :  Filed  June  28,  1948.  [61] 
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[Title  of  District  Court  and  Cause.] 

VERDICT 

We,  the  Jury,  find  in  favor  of  the  Plaintiffs  and 
assess  the  damages  against  the  Defendant  in  the 
sum  of  $1150.00  on  behalf  of  the  Plaintiff  John 
Martin  Souza  etc.,  in  the  siun  of  $31,047.38  on  be- 
half of  the  Plaintiff  Geraldine  Souza  et  al.,  and  in 
the  sum  of  $16,157.38  on  behalf  of  the  Plaintiff 
Josephine  Souza,  et  al. 

Dated  this  23rd  day  of  July,  1948. 

R.  R.  LOCKHART, 

Foreman. 

[Endorsed] :  Filed  at  7  o'clock  and  05  min.  p.m. 
July  23,  1948.   [62] 


John  Martin  Souza,  et  al.  57 

In  the   Southern   Division   of  the   United   States 

District  Court  for  the  Northern  District 

of  California. 

No.  28040-R 

JOHN  MARTIN  SOUZA,  LUCILLE  SOUZA, 
JOSEPHINE  SOUZA,  JAMES  LAWRENCE 
SOUZA,  BENJAMIN  SOUZA  Minors,  by  and 
through  their  guardian  ad  litem,  etc. 

Plaintiffs, 

vs. 

SOUTHERN  PACIFIC  COMPANY,  a  corp.. 

Defendant. 

JUDGMENT  ON  VERDICT 

This  cause  having  come  on  regularly  for  trial 
on  July  20th,  1948,  being  a  day  in  the  July,  1948, 
Term  of  this  Court,  before  the  Court  and  a  Jury 
of  twelve  persons  duly  impaneled  and  sworn  to  try 
the  issues  joined  herein;  James  Myers,  Esq.,  ap- 
pearing as  attorney  for  the  plaintiff,  and  Arthur 
B.  Dunne,  Esq.,  appearing  as  attorney  for  the 
defendant,  and  the  trial  having  been  proceeded 
with  on  the  21st,  22nd  and  23rd  day  of  July,  in 
said  year  and  term,  and  oral  and  documentary 
evidence  on  behalf  of  the  respective  parties  having 
been  introduced  and  closed,  and  the  cause,  after 
arguments  by  the  attorneys  and  the  instructions 
of  the  Court,  having  been  submitted  to  the  Jury 
and  the  Jury  having  subsequently  rendered  the  fol- 
lowing verdict,  which  was  recorded,  viz.:  ''We,  the 
Jury,  find  in  favor  of  the  plaintiffs  and  assess  the 


58  Southern  Pacific  Company  vs. 

$1,150.00  on  behalf  of  the  Plaintiff  John  Martin 
Souza,  etc.,  in  the  sum  of  $31,047.38  on  behalf  of 
the  Plaintiff  Geraldine  Souza,  et  al,  and  in  the  sum 
of  $16,157.38  on  behalf  of  the  plaintiff  Josephine 
Souza,  et  al.  Dated  this  23rd  day  of  July,  1948 
/s/  R.  R.  Lockhart,  Foreman."  and  [63]  the  Court 
liaAdng  ordered  that  judgment  be  entered  herein 
in  accordance  with  said  verdict  and  for  costs; 

Now,  therefore,  by  virtue  of  the  law  and  by 
reason  of  the  premises  aforesaid,  it  is  considered 
by  the  Court  that  said  plaintiffs  do  have  and  re- 
cover of  and  from  said  defendant  the  sum  of  Forty- 
Eight  Thousand  Three  Hundred  Fifty-Four  Dol- 
lars and  Seventy-Six  cents  ($48,354.76),  together 
with  its  costs  herein  expended,  taxed  at  $153.45. 

Judgment  filed  this  24th  day  of  July,  1948. 

/s/  C.  W.  CALBREATH, 
Clerk. 

By  /s/  M.  R.  GRUBIC, 
Deputy. 

Entered  in  Civil  Docket  July  26th  1948. 

[Endorsed] :  Vol.  5,  page  458,  J.  D.  Filed  July 
24,  1948.  [64] 
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[Title  of  District  Court  and  Cause.] 

NOTICE  ON  MOTION  FOR  JUDGMENT  AND 
OF  MOTION  FOR  NEW  TRIAL 

To  the  plaintiffs  above  named  and  to  their  attor- 
neys: 

You  are  each  hereby  notified  that  on  Monday,  the 
9th  day  of  August,  1948,  at  the  hour  of  10:00 
o'clock  a.  m.  on  said  day,  or  as  soon  thereafter  as 
counsel  can  be  heard,  or  at  such  other  tune  as  the 
Court  may  fix,  if  it  does  ^  a  different  time,  the 
defendant.  Southern  Pacific  Company,  a  corpora- 
tion, by  its  attorneys,  will  move  the  above-entitled 
court,  the  division  thereof  presided  over  by  Honor- 
able Leon  R.  Yankwich,  a  Judge  of  the  United 
States  District  Court  sitting  in  the  United  States 
District  Court  for  the  Northern  District  of  Cali- 
fornia, Southern  Division,  by  assignment,  at  the 
Courtroom  of  said  court  and  division  in  the  United 
States  [65]  Post  Office  Building,  Seventh  and  Mis- 
sion Streets,  in  the  City  and  County  of  San  Fran- 
cisco, State  of  California,  as  follows: 

I. 

(1)  Separately  and  severally  as  to  each  of  the 
plaintiffs,  each  claim,  each  cause  of  action,  each 
group  of  plaintiffs,  and  all  issues  and  matters 
touching  the  claim  for  damages  on  account  of  in- 
juries to  John  Martin  Souza  and/or  damage  to  his 
automobile,  the  claim  for  damages  on  account  of 
the  death  of  Antonio  Azevedo  Souza  and  the  claim 
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for  damages  on  account  of  the  death  of  Edward 
Anthony  Souza,  for  an  order  agreeably  to  Rule 
50(b)  of  the  Federal  Rules  of  Civil  Procedure,  set- 
ting aside  the  verdict  and  judgment  thereon  in  the 
above-entitled  matter  and  directing  that  judgment 
be  entered  in  accordance  with  said  defendant's  mo- 
tion for  a  directed  verdict  heretofore  made.  At- 
tached hereto,  marked  ''Exhibit  A"  and  herein  in- 
corporated is  a  draft  of  the  order  which  defendant 
proposes. 

(2)  Said  motion  will  be  made  upon  this  notice 
of  motion  and  upon  all  of  the  records,  papers  and 
files  herein,  including  the  transcript  of  the  test- 
imony and  proceedings  had  upon  the  trial  of  the 
above-entitled  cause. 

(3)  Said  motion  will  be  made  upon  the  ground 
that  at  the  close  of  all  of  the  evidence,  the  defend- 
ant herein  made  a  motion  for  a  directed  verdict 
which  should  have  been  granted,  but  which  was  de- 
nied, and  will  be  made  upon  all  of  the  grounds 
heretofore  stated  as  grounds  for  said  motion  for 
directed  verdict  and  will  be  made  upon  the  follow- 
ing grounds  and  each  of  them: 

(a)  There  is  no  evidence  of  any  negligence  [66] 
on  the  part  of  defendant,  Southern  Pacific  Com- 
pany. 

(b)  There  is  no  evidence  of  any  negligence  on 
the  part  of  Southern  Pacific  Company  which  was 
a  proximate  cause  of  any  injury  or  damage  com- 
plained of. 
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(c)  It  appears  as  matter  of  law  that  the  neg- 
ligence of  plaintiff  John  Martin  Souza  was  the 
sole  proximate  cause  of  any  injury  and  damage 
complained  of. 

(d)  It  appears  as  matter  of  law  that  John  Mar- 
tin Souza  was  guilty  of  contributory  negligence  and 
it  appears  as  matter  of  law  that  such  negligence 
on  his  part  is  imputed  to  the  deceased  Antonio 
Azevedo  Souza  by  reason  of  the  provisions  of  the 
law  of  the  State  of  California  in  such  cases  made 
and  provided,  and  particularly  §352  (b)  of  the  Ve- 
hicle Code. 

(e)  It  appears  a  matter  of  law  that  Antonio 
Azevedo  Souza  was  guilty  of  contributory  negli- 
gence. 

(f)  It  appears  as  matter  of  law  that  Edward 
Anthony  Souza  was  guilty  of  contributory  negli- 
gence. 

II. 

(1)  Separately  and  severally  as  to  each  of  the 
plaintiffs,  each  claim,  each  cause  of  action,  each 
group  of  plaintiffs,  and  all  issues  and  matters 
touching  the  claim  for  damages  on  account  of  in- 
juries to  John  Martin  Souza  and/or  damage  to  his 
automobile,  the  claim  for  damages  on  account  of 
the  death  of  Antonio  Azevedo  Souza  and  the  claim 
for  damages  on  account  of  the  death  of  Edward 
Anthony  Souza,  for  an  order  agreeably  to  Rule  59 
of  the  Federal  Rules  of  Civil  Procedure,  vacating 
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and  setting  aside  the  verdict  and  judgment  herein 
in  favor  of  plaintiffs  and  granting  to  defendant, 
Southern  Pacific  Company,  a  new  trial.  Attached 
hereto,  marked  "Exhibit  B"  [67]  and  herein  in- 
corporated, is  a  draft  of  the  order  which  defendant 
proposes. 

(2)  Said  motion  will  be  made  upon  this  notice 
of  motion  and  upon  all  of  the  records,  papers  and 
files  herein,  including  the  transcript  of  proceed- 
ings had  herein,  and  all  testimony  taken  on  the 
trial  of  this  case. 

(3)  Said  motion  will  be  made  upon  the  follow- 
ing grounds  and  each  of  them  severally: 

(a)  The  verdict  is  against  the  law. 

(b)  The  verdict  is  against  the  weight  of  evi-J 
dence. 

(c)  The  verdict  is  contrary  to  the  evidence. 

(d)  The  e^T-dence  is  insufficient  to  sustain  the! 
verdict. 

(e)  The  verdict  is  excessive. 

(f)  The  verdict  is  against  the  Aveight  of  the 
evidence  and  is  not  sustained  by  the  evidence  in 
that  the  verdict  is  excessive  and  in  that  it  is  exces- 
sive the  verdict  is  contrary  to  the  evidence  and  to 
the  weight  thereof. 

(g)  The  verdict  is  excessive  and  appears  to  have 
been  given  and  was  given  under  the  influence  of 
passion  and/or  prejudice. 

(h)     Errors  of  law  occurring  at  the  trial  and 
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duly  objected  and  excepted  to  and  particularly  in 
the  giving  of  instructions  objected  and  excepted  to 
and  in  the  denial  of  defendant's  proposed  instruc- 
tions to  which  rulings  defendant  duly  objected  and 
excepted,  and  rulings  upon  the  admission  of  evi- 
dence and  overruling  of  defendant's  objections  to 
evidence  and  particularly  testimony  as  to  state- 
ments alleged  to  have  been  made  by  engineer  Glan- 
ville  after  the  accident  out  of  [68]  which  this  liti- 
gation arises. 

A.  B.  DUNNE 

DUNNE  &  DUNNE, 
Attorneys  for  Defendant,  Southern  Pacific 
Company. 

[Endorsed] :  Filed  July  31,  1948.  [69] 
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EXHIBIT  A 

[Title  of  District  Court  and  Cause.] 

ORDER 

Defendant  Southern  Pacific  Company,  a  corpora- 
tion, having  duly  moved  the  above-entitled  court 
to  vacate  and  set  aside  the  verdict  and  judgment 
herein  and  render  and  enter  judgment  in  accord- 
ance with  its  motion  for  a  directed  verdict  hereto- 
fore made  herein,  and  the  matter  having  been  heard 
and  submitted  to  the  court,  and  all  of  the  parties 
having  appeared  upon  the  making  and  hearing  of 
said  motion,  and  the  court  having  considered  the 
same  and  being  advised  in  the  premises,  it  is 

Ordered,  adjudged  and  decreed  that  the  verdict 
and  judgment  herein  be,  and  they  hereby  are,  va- 
cated and  set  aside  and  that  judgment  against 
the  plaintiffs  and  in  favor  [70]  of  defendant  South- 
ern Pacific  Company,  a  corporation,  that  plaintiffs 
take  nothing  herein  and  that  defendant  Southern 
Pacific  Company,  a  corporation,  do  have  and  re- 
cover its  costs  of  suit  herein  be  entered  in  accord- 
ance with  defendant's  motion  for  a  directed  verdict 
heretofore  made. 

Done  in  Open  Court  this  ....  day  of , 

1948. 


District  Judge.  [71] 
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EXHIBIT  B 

[Title  of  District  Court  and  Cause.] 

ORDER 

Defendant  Southern  Pacific  Company,  a  corpo- 
ration, having  duly  moved  the  above-entitled  court 
to  vacate  and  set  aside  the  verdict  and  judgment 
herein  and  grant  to  said  defendant,  Southern  Pa- 
cific Company,  a  corporation,  a  new  trial,  and  the 
matter  having  been  heard  and  submitted  to  the 
court,  and  all  of  the  parties  having  appeared  upon 
the  making  and  hearing  of  the  said  motion,  and  the 
court  having  considered  the  same  and  being  advised 
in  the  premises,  it  is 

Ordered,  adjudged  and  decreed  that  the  verdict 
and  judgment  herein  be  and  they  hereby  are  va- 
cated and  set  aside  and  a  new  trial  of  this  action 
is  hereby  granted  to  defendant,  Southern  Pacific 
Company,  a  corporation. 

Done  in  Open  Court  this  . .  day  of , 

1948. 


District  Judge.  [72] 
(Affidavit  of  Service  by  Mail.) 

[Endorsed]  :  Filed  July  31,  1948.  [73] 
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[Title  of  District  Court  and  Cause.] 

RULING  ON  MOTION  FOR  DIRECTED 

VERDICT  AND  ON  MOTION 

FOR  NEW  TRIAL 

I. 

The  Motion  of  the  defendant  Southern  Pacific 
Company,  a  corporation,  for  an  order  under  Rule 
50(b)  of  the  Federal  Rules  of  Civil  Procedure,  to 
set  aside  the  verdict  and  judgment  in  each  of  said 
consolidated  cases,  and  to  direct  judgment  therein 
in  accordance  with  the  motion  of  the  defendant  for 
a  directed  verdict,  and  each  of  them,  is  denied. 

II. 

The  Motion  of  the  defendant  Southern  Pacific 
Company,  a  corporation,  under  Rule  5  of  the  Fed- 
eral Rules  of  Civil  Procedure  for  an  order  vacating 
and  setting  aside  the  verdict  and  judgment  in  each 
of  said  consolidated  cases,  and  to  grant  the  defend- 
ant Southern  Pacific  Company,  a  corporation,  a 
new  trial  therein,  is  hereby  denied. 

Dated  this  22nd  day  of  September,  1948. 

LEON  R.  YANKWICH, 

Judge,  United  States  District 
Court. 

[Endorsed] :  Filed  September  22,  1948.  [74] 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  is  hereby  given  that  Southern  Pacific  Com- 
pany, a  corporation,  defendant  in  the  above-en- 
titled action,  deeming  itself  aggrieved  by  the  judg- 
ment in  the  above-entitled  action  does  hereby  ap- 
peal to  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit,  from  said  judgment  and  from  the 
whole  thereof.  The  judgment  from  which  said  ap- 
peal is  so  taken  is  the  judgment  on  the  verdict  of 
July  23rd,  1948  herein  and  the  judgment  stamped 
filed  on  the  24th  day  of  July,  1948,  and  entered  on 
July  26,  1948,  in  Volume  5  of  the  Book  of  Judg- 
ments at  page  458  thereof  in  the  office  of  the  Clerk 
of  the  above-entitled  District  Court. 

Dated:  October  21st,  1948. 

A.  B.  DUNNE 

DUNNE  &  DUNNE, 
Attorneys  for  Southern  Pacific  Company,  a  corpora- 
tion. Defendant  and  Appellant. 

[Endorsed] :  Filed  October  21,  1948.  [75] 
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[Title  of  District  Court  and  Cause.] 

BOND  ON  APPEAL 

Know  all  men  by  these  presents: 

That  we,  Southern  Pacific  Company,  a  corpora- 
tion, as  principal,  and  Indemnity  Insurance  Com- 
pany of  North  America,  a  corporation,  as  surety, 
are  held  and  firmly  bound  unto  John  Martin  Souza, 
Lucille  Josephine  Souza,  James  Lawrence  Souza, 
Benjamin  Souza,  Minors,  by  and  through  their 
guardian  ad  litem,  Josephine  Souza,  Josephine 
Souza,  individually,  and  Mary  Adele  Souza  and 
Geraldine  Souza,  Lawrence  Souza  and  Richard 
Souza,  Minors,  by  and  through  their  guardian  ad 
litem,  H.  Gr.  Eastman,  plaintiffs  above  named,  in 
the  full  and  just  sum  of  Two  Hundred  Fifty  Dol- 
lars ($250.00)  to  be  paid  to  them,  their  heirs,  exec- 
utors, successors  [76]  or  assigns,  to  which  payment 
well  and  truly  to  be  made  we  bind  ourselves,  our 
heirs,  executors,  administrators,  successors  and  as- 
signs jointly  and  severally  by  these  presents. 

Sealed  with  our  seals  and  dated  this  20th  day  of 
October,  1948. 

Whereas,  on  July  24,  1948,  in  an  action  depend- 
ing in  the  United  States  District  Court  for  the 
Northern  District  of  California,  Southern  Division, 
between  the  above  named  plaintiffs  and  the  above 
named  defendants,  a  judgment  was  rendered  against 
defendant  Southern  Pacific  Company,  and  said  de- 
fendant Southern  Pacific  Company  having  duly 
filed  Notice  of  Appeal  from  said  judgment; 
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Now,  therefore,  the  condition  of  this  obligation 
is  such  that  if  the  said  appellant  Southern  Pacific 
Company  shall  prosecute  its  appeal  to  final  effect 
and  pay  all  costs  if  the  appeal  be  dismissed,  or 
the  judgment  affirmed,  or  such  costs  as  the  Appel- 
late Court  may  award  if  the  judgment  be  modified, 
then  the  above  obligation  shall  be  void;  otherwise 
to  remain  in  full  force  and  effect. 

SOUTHERN  PACIFIC  COMPANY, 
a  corporation.  Principal, 

(Seal)  By  LAWRENCE  L.  HOWE, 

General  Attorney. 
Attest : 

THEODORE  WRIGHT, 

Assistant  Secretary. 

INDENMNITY    INSURANCE    COMPANY   OF 
NORTH  AMERICA,  a  corporation,  Surety, 

(Seal)  By  GEORGE  L.  HOGG, 

Attorney  in  Fact. 

(Verification  of  Surety.) 

[Endorsed] :  Filed  October  21,  1948.  [77] 
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[Title  of  District  Court  and  Cause.] 

DESIGNATION  OF  RECORD 

Southern  Pacific  Company,  a  corporation,  De- 
fendant in  the  above-entitled  action,  and  appellant 
to  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit  from  the  Judgment  in  said  action, 
hereby  designates  for  inclusion  in  the  record  on 
appeal  all  of  the  record  and  records,  proceedings 
and  evidence  in  the  above-entitled  matter. 

Without  restricting  the  foregoing,  there  is  hereby 
designated  for  inclusion  in  the  record  on  appeal  all 
of  the  [78]  matters  referred  to  in  Rule  75(g)  of 
the  Rules  of  Civil  Procedure  and  a  complete  Re- 
porter's Transcript  of  all  proceedings,  including  all 
proceedings  on  motion  for  new  trial  and  on  motion 
for  judgment  notwithstanding  the  verdict  and  all 
of  the  papers  and  proceedings  to  the  end  that  there 
shall  be  included  therein  the  complete  record  and 
all  of  the  evidence  and  proceedings  in  the  action. 

Dated:  October  21st,  1948. 

A.  B.  DUNNE 

DUNNE  &  DUNNE, 
Attorneys  for  Southern  Pacific  Company,  a  corpora- 
tion. Defendant  and  Appellant. 

(Affidavit  of  Service  by  Mail.) 

[Endorsed] :  Filed  October  21,  1948.   [79] 
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[Title  of  District  Court  and  Cause.] 

ORDER  EXTENDING  TIME  TO  DOCKET 

k 

^  Grood  cause  appearing  therefor,  it  is  hereby 
Ordered  that  the  Api^ellants  herein  may  have 
to  and  including  January  9,  1949,  to  file  the  Rec- 
ord on  Appeal  in  the  United  States  Court  of 
Appeals  in  and  for  the  Ninth  Circuit. 

Dated:     November   30,    1948. 

MICHAEL   J.   ROCHE 

United  States  District  Court. 

[Endorsed] :  Filed  November  30,  1948.  [80] 
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[Title  of  District  Court  and  Cause.) 

ORDER 

Grood  cause  appearing  therefor,  it  is  hereby  or- 
dered that  defendant  and  appellant  Southern  Pa- 
cific Company  may  have  to  and  including  the  14th 
day  of  January,  1949,  within  which  to  file  and 
docket  the  transcript  of  record  on  appeal  in  the 
above  entitled  action. 

MICHAEL  J.  ROCHE, 

Judge,  U.  S.  District  Court. 

[Endorsed] :     Filed  January  13,  1949.   [81] 
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District  Court  of  the  United  States 
Northern  District  of  California 

CERTIFICATE  OF  CLERK 

I,  C.  W.  Calbreath,  Clerk  of  the  District  Court 
of  the  United  States,  for  the  Northern  District  of 
California,  do  hereby  certify  that  the  foregoing 
81  pages,  numbered  from  1  to  81,  inclusive,  con- 
tain a  full,  true,  and  correct  transcript  of  the 
records  and  proceedings  in  the  case  of  John  Mar- 
tin Souza,  et  al.,  Plaintiffs,  vs.  Southern  Pacific 
Company,  a  corporation,  et  al..  Defendants,  No.  | 
28040  R,  as  the  same  now  remain  on  file  and  of 
record  in  my  office. 

I  further  certify  that  the  cost  of  preparing  and 
certifying  the  foregoing  transcript  of  record  on 
appeal  is  the  sum  of  $9.70,  and  that  the  said  amount 
has  been  j3aid  to  me  by  the  Attorney  for  the  appel- 
lant herein. 

In  witness  whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  District  Court 
at  San  Francisco,  California,  this  13th  day  of 
January,  A.  D.  1949. 

[Seal]  C.  W.  CALBREATH, 

Clerk. 
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In  the   Southern   Division   of   the   United    States 

District  Court  for  the  Northern  District 

of  California 

Before:    Hon.  Leon  R.  Yankwich,  Judge. 

No.  28,040-R   (and  consolidated  cases) 

JOHN  M.  SOUZA,  et  al., 

Plaintiffs, 

vs. 

SOUTHERN  PACIFIC  COMPANY,  a  corpora- 
tion. 

Defendant. 

REPORTER'S  TRANSCRIPT 

Tuesday,  July  20,  1948 

Appearances:  For  Plaintiffs:  Hildebrand,  Bills 
&  McLeod,  by  James  Myers,  Esq.  For  the  Defend- 
ant :  Messrs.  Dunne  &  Duime,  by  Arthur  B.  Dunne, 
Esq. 

(A  jury  having  been  impaneled  and  sworn,  a 
recess  was  declared  until  2:00  o'clock  P.  M.  of 
the  same  day.)    [1*] 

i    Afternoon  Session,  Tuesday,  July  20,  1948 
2:00  p.   m. 

The  Court:    Let  the  record  show  the  jury  is  in 

the  box.    Proceed,  gentlemen. 

Opening  Statement  on  Behalf  of  the  Plaintiff 
Mr.  Myers:    If  it  please  your  Honor,  ladies  and 

gentlemen,  at  this  time  it  is  customary  for  lawyers 


*  Page  numbering  appearing  at  foot  of  page  of  original  certified 
Reporter's  Transcript. 
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on  both  sides  of  the  case  to  outline  to  the  jury 
what  they  expect  the  evidence  in  the  case  to  show; 
And,  your  Honor,  at  this  time  may  we  ask  for 
an  order  excluding  witnesses  from  the  courtroom? 
I  do  not  know  if  there  are  any  here  now,  but 
there  might  be  during  the  time  I  am  making  my 
opening   statement. 

The  Court:  Have  you  any  of  your  witnesses 
here,  Mr.  Dunne? 

Mr.  Dunne:  No.  I  think  there  are  none  here. 
I  have  no  objection  to  such  an  order  and,  more- 
over, I  assume  that  counsel  will  want  an  exception 
to  that  in  the  case  of  the  three  people  who  are 
here,  members  of  the  family.  They  will  be  wit- 
nesses and  they  are  also  parties. 

Mr.  Myers:  There  is  no  one  here  excepting 
the  parties  to  the  action. 

The  Court:  All  right.  If  any  witnesses  should 
come  in,  if  you  will  call  my  attention — as  you 
know,  gentlemen,  I  am  not  very  enthusiastic  about 
that  rule.  I  think  counsel,  with  all  due  respect 
to  their  long  experience,  exaggerate  the  importance 
of  it.  Nevertheless,  I  grant  it  or  do  not  grant  it, 
depending  [2]  on  the  case.  If  you  both  want  it 
at  this  time,  I  will  grant  the  rule,  and  if  my 
attention  is  called  to  any  witnesses,  I  will  instruct 
them  to  go  to  the  witness  room.  I  will  make 
the  order. 

Mr.  Myers:  In  outlining  what  we  expect  the 
evidence  to  show  in  these  consolidated  cases  (the 
evidence  that  will  be  produced  applies  to  all  three 
cases)  but  in  outlining  what  we  expect  the  evi- 
dence in  this  case  to  show,  of  course.  His  Honor 
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has  stated  to  you  already  that  anything  that  the 
attorneys  say  in  what  they  expect  to  prove  in 
their  opening  statement  is  not  evidence  and  you 
will  disregard  it  unless  we  prove  it.  So  with  that 
in  mind  I  would  like  to  make,  with  His  Honor's 
permission,  a  rather  detailed  statement  of  what 
we  expect  the  evidence  in  this  case  is  going  to 
show. 

In  the  first  place,  ladies  and  gentlemen,  there 
are  three  cases,  one  brought  by  the  young  man 
who  was  driving  the  automobile  that  was  involved 
in  this  accident,  who  received  certain  injuries  that 
were  not  particularly  serious,  but  a  suit  was  filed 
in  his  behalf  so  that  at  a  later  time,  and  this  is 
the  time,  all  parties  might  be  before  the  Court, 
before  you  ladies  and  gentlemen  of  the  jury.  So 
that  is  one  of  the  cases  against  the  Southern  Pa- 
cific, the  driver  of  the  automobile,  a  young  man 
by  the  name  of  John  Martin  Souza.  At  the  time 
of  the  happening  of  this  accident  he  was  19  years 
of  age,  I  believe.  He  is  now  21.  He  has  reached 
the  age  of  majority,  but  at  the  [3]  tune  of  the 
happening  of  the  accident  he  was  19  years  of  age. 

One  of  the  other  cases  is  one  brought  by  Jose- 
phine Souza,  who  is  the  surviving  widow  of  An- 
tonio Souza,  the  father  of  some  of  the  other  plain- 
tiffs in  this  case.  The  evidence  will  show  of  that 
union,  that  is,  of  the  marriage  of  Josephine  Souza 
and  Antonio  Souza,  there  were,  I  believe,  five  or 
six  children  and  all  of  these  children  have  joined 
in  this  action,  which  includes  the  minor  children 
as  well  as  those  who  are  adults  at  the  present 
time.     The  father  was  a  passenger  or  was  riding 
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in  the  automobile  driven  by  one  of  his  sons,  John 
Martin  Souza. 

The  other  death  was  of  a  young  man  by  the 
name  of  Edward,  I  think  it  was  Edward  Anthony 
Souza.  Edward  was  of  the  age  of  24  years  at 
the  time  of  the  happening  of  this  accident.  The 
suit  that  is  being  prosecuted  for  his  death  is 
brought  by  Geraldine  Souza,  his  surviving  widow, 
in  behalf  of  herself  and  in  behalf  of  her  minor 
children,  one  children  of  about  four  years  of  age, 
the  other  approximately  three  years  of  age,  and 
I  will  go  into  that  particular  situation  a  little 
later,  but  I  am  only  outlining  now  the  parties 
involved.  At  the  time  Geraldine  Souza  brought 
her  action  she  herself  was  under  age,  so  that  her 
action  was  prosecuted  by  her  father,  Mr.  Eastman, 
as  guardian  ad  litem,  not  only  for  her  but  for 
her  minor  children,  the  three  year  old  boy  and 
the  four  year  old  boy.  Those  are  the  three  cases 
that  will  be  tried  before  you  ladies  and  gentle- 
men of  the  jury,  and  as  we  proceed  I  think  that 
you  will  see  that  [4]  the  evidence  as  it  affects  all 
of  these  cases  differs  in  one  respect,  that  is,  from 
the  standpoint  of  Edward  Anthony  Souza.  I  think 
we  will  prove  that  he  is  in  the  category  of  what 
the  law  calls  a  guest  passenger.  His  Honor  will 
explain  all  of  that  to  you  at  the  proper  time,  and 
from  the  standpoint  of  a  guest  passenger  different 
rules  of  law  apply  that  apply  from  the  standpoint 
of  the  driver  and  Mrs.  Josephine  Souza  and  her 
children. 

The  Court:     Who  owned  the  automobile? 

Mr.  Myers:     The  evidence  will  show  that  John 
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Martin  Souza,  this  young  man  who  was  driving, 
was  the  owner  of  the  automobile  involved,  but 
because  of  the  fact  that  he  was  a  minor,  the  Vehicle 
Code  of  the  State  of  California  imputes  any  negli- 
gence, if  there  was  any  negligence,  on  the  part 
of  the  minor,  to  the  person  who  signed  his  opera- 
tor's license  or  who  allowed  him  to  drive  an  auto- 
mobile by  his  express  or  implied  permission.  So 
in  that  situation,  from  the  standpoint  of  Mrs. 
Josephine  Souza  and  the  standpoint  of  her  chil- 
dren, that  is,  the  minor  children,  as  well  as  the 
adult  children,  and  from  the  standpoint  of  John 
Martin  Souza,  the  same  law  applies.  The  evidence 
will  be,  however,  that  Edward  Souza  was  a  guest 
passenger,  as  I  have  previously  stated,  so  that  a 
different  rule  of  law  that  His  Honor  will  give 
you  applies  in  that  case.  In  other  words,  if  there 
was  any  negligence  on  the  part  of  the  driver  of 
the  automobile,  that  can  not  be  imputed  to  Ed- 
ward [6]  Souza  under  the  evidence  in  this  case, 
and  consequently  Geraldine  Souza  or  her  minor 
children  would  not  be  bound  by  any  such  evi- 
dence. That  is  the  theory  of  it,  ladies  and  gen- 
tlemen. 

In  going  into  the  facts  of  the  case,  the  evidence 
will  show  that  for  many  years  prior  to  October 
11,  1945,  Mrs.  Josephine  Souza  and  her  husband, 
Anthony  Souza,  resided  in  the  vicinity  of  Mo- 
desto. I  think  the  evidence  will  show  that  Jose- 
phine Souza  as  a  young  girl  was  raised  in  Pied- 
mont over  here  in  Oakland  and  lived  there  until 
she  had  grown  into  womanhood,  and  then  went 
to  Modesto  and  married  Anthony  Souza,  who  as 
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a  young  man  had  come  to  this  comitry,  but  who 
had  lived  in  the  United  States  most  of  his  life- 
time, I  think  ever  since  about  1937  or  1938,  some- 
where in  there.  In  any  event,  these  people  had 
lived  in  the  vicinity  of  Modesto  and  had  raised 
a  family,  all  of  these  children,  some  of  whom  are 
20 — I  think  the  oldest  boy,  the  one  who  was  killed, 
Edward  Souza,  was  24  years  of  age  at  the  time 
of  his  death,  and  as  I  say,  there  were  five  or  six 
children;  they  were  all  born  and  raised  right  in 
the  vicinity  of  Modesto. 

Geraldine  Souza,  the  other  plaintiff  in  the  other 
action,  was  likewise  raised  in  the  vicinity  of  Mo- 
desto. I  think  her  father  is  a  post  office  employee 
or  something  there,  and  she  married  and  they 
started  raising  their  family  in  the  vicinity  of 
Modesto.    [6] 

On  this  particular  morning,  the  evidence  will 
show  that  Geraldine  Souza  and  Edward  Souza, 
the  oldest  son,  lived  on  the  same  ranch,  or  at 
least  nearby,  where  the  elder  Mr.  Souza  lived,  he 
and  his  family,  and  they  were  all  engaged  in 
ranching  activities.  The  elder  Mr.  Souza  had 
owned  and  operated  a  dairy  I  think  on  this  one 
ranch  for  about  twenty  years.  The  younger  Mr. 
Souza  that  was  killed  in  this  accident  was  en- 
gaged in,  I  believe,  at  that  time  operating  a  hay 
press  and  was  in  business  for  himself.  The  evi- 
dence will  show  he  was  supporting  his  wife,  G-er- 
aldine  Souza,  and  their  minor  children  by  means 
of  his  own  efforts  in  these  ranching  enterprises. 

The  evidence  will  show  that  John  Martin  Souza, 
the  young  man  who  sits  here  in  court,  prior  to  the 
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time  of  the  happening  of  this  accident,  wanted  to 
lease  a  ranch  that  was  approximately  11  miles 
f]*om  the  ranch  owned  and  operated  by  his  father, 
the  elder  Souza,  and  his  father  had  agreed  to  go 
Avith  him  over  to  this  particular  ranch  and  look  at 
it,  see  what  its  possibilities  were.  I  think  it  had 
been  a  dairy  ranch.  His  father  knew  all  about 
dairjdng  and  he  wanted  his  father's  opinion  be- 
fore he  himself  entered  into  a  lease  agreement  for 
the  lease  of  that  ranch.  So  he  asked  not  only  his 
father,  Antonio  Souza,  but  also  his  brother,  Ed- 
ward Anthony  Souza,  to  go  with  him  on  this  par- 
ticular morning  over  some  place  about  northeast 
of  Modesto,  about  8  miles,  I  think,  northeast  of 
Modesto,  to  look  at  this  ranch,  and  they  had  agreed 
the  night  before  that  they  [7]  would  go  with  him  and 
look  at  the  ranch  and  pass  their  opinion  on  it  and 
tell  him  what  they  thought  of  this  particular  ranch 
property. 

They  then  left  the  Souza  ranch,  which  the  evi- 
dence will  show  was  located  approximately  3  miles 
from  the  intersection  of  Beckwith  Road  and  the 
Southern  Pacitic  crossing.  That  is  approximately 
two  and  a  half  to  three  miles  northwest  of  Mo- 
desto. 

John  took  his  automobile  and  his  brother  Ed- 
ward Souza  got  in  the  automobile  alongside  of  him. 
It  was  a  1941  Ford  coupe,  I  think.  Then  the  father, 
the  elder  Souza,  got  in  on  the  outside  of  the  coupe, 
and  they  left  home  somewhere  in  the  vicinity  of  9 :00 
o'clock,  possibly  a  quarter  to  nine.  I  think  the  acci- 
dent happened  somewhere  around  9:02  or  9:05  of 
that  morning. 
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The  evidence  will  show,  ladie.s  and  gentlemen, 
that  this  was  a  bright  October  morning,  but  that, 
as  usual  in  that  country,  there  was  some  ground 
haze  or  a  sort  of  mist  at  that  time  of  the  morning 
that  lav  fairly  close  to  the  ground,  ])ut  the  sun 
was  shining,  and  having  in  mind  the  direction  that 
this  car  was  traveling,  in  almost  an  easterly  direc- 
tion towards  the  railroad  tracks,  as  I  have  labeled 
them  here,  and  driving  east  on  Beckwith  Road, 
approaching  this  crosswalk,  the  sun  was  approxi- 
mately just  slightly  to  the  right  of  the  driver's 
position.  In  other  words,  the  smi  was  low  in  the 
horizon  on  October  11,  1945,  and  [8]  was  shining 
right  in  the  direction  the  car  was  coming  from.  So 
it  was  shining  in  Mr.  Souza's  face  as  he  drove 
along  there. 

The  evidence  will  show  that  in  driving  from  his 
home  to  the  scene  of  this  accident  that  he  drove 
approximately  35  or  40  miles  an  hour.  The  evidence 
will  show  that  they  had  ample  time  to  go  over  to 
the  ranch.  There  was  no  particular  reason  for  being 
in  a  hurry  to  get  there  or  get  home  again.  They 
were  going  home  to  look  at  this  ranch  on  behalf  of 
this  yoimg  man,  John  Souza.  The  evidence  will 
show  that  they  approached  the  Southern  Pacific 
Railroad  tracks  here  on  Beckwdth  Road,  that  there 
are  grapevines,  a  good  many  grapevines  growing 
on  the  righthand  side  of  Beckwith  Road  before  you 
get  to  the  railroad  crossing  itself.  Now,  I  do  not 
know  what  effect  the  presence  of  these  grapevines 
had  on  this  accident,  if  any.  I  merely  mention  it  to 
you,  ladies  and  gentlemen  of  the  jury,  because  I  am 
trying  to  explain  to  you  the  j)hysical  characteristics 
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of  this  crossing  where  the  accident  happened,  be- 
cause I  think  the  evidence  will  show  that  it  is  just 
about  60  feet  from  the  railroad  tracks  to  the  end 
of  those  grapevines,  and  there  is  a  little  private 
road,  as  I  have  indicated,  that  comes  in  here  from 
the  southwest  and  which  goes  to  a  house  over  in 
this  vicinity,  and  I  put  it  in  because  it  is  there ;  in 
any  event,  there  is  no  question  about  it,  and  the 
evidence  will  show  that  the  young  Mr.  Souza  was 
very  familiar  with  this  particular  crossing,  because 
they  lived  three  miles  from  there,  and  before  he 
got  to  the  [9]  railroad  tracks,  he  started  slowing 
down.  I  think  he  will  tell  you  that  he  was  not  go- 
ing over  15  miles  an  hour  as  he  left  the  end  of 
these  grapevines  that  are  on  the  righthand  side  of 
Beckwith  Road  or  the  south  side  of  it,  and  that 
after  he  left  this  particular  vicinity  and  proceeded 
towards  the  railroad  tracks,  that  he  was  not  going 
over  15  miles  an  hour  for  approximately  the  first 
20  or  so  feet,  and  that  he  slowed  down  by  applying 
his  brakes  and  came  to  a  complete  stop  there.  He 
came  to  a  complete  stop,  I  think  he  will  tell  you, 
about  20  feet  from  the  railroad  crossing.  I  think 
the  evidence  will  show,  from  the  standpoint  of  his 
testimony,  ladies  and  gentlemen,  that  after  coming 
to  a  complete  stop,  he  looked  to  his  right,  which 
was  the  direction,  the  evidence  will  show,  the  en- 
gine afterwards  came  from.  He  looked  to  his  right. 
There  was   no   engine   coming  within  his  line   of 
vision,   and   I   think  his   vision,   he   will   tell   you, 
with  the  conditions  that  prevailed  that  morning, 
although  it  was  a  bright  sunny  morning,  because 
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of  tlie  ground  haze — I  think  he  describes  it  as  a 
sort  of  a  thin  gray  mist — that  lay  in  the  vicinity  of 
the  ground,  that  he  could  see  distinctly  approxi- 
mately 200  yards  to  his  right.  In  other  words,  he 
had  a  clear  view  for  200  yards.  The  e^ddence  will 
show  that  after  looking  to  his  right  that  he  then 
looked  to  his  left,  and  there  was  no  traffic  coming 
on  the  railroad  tracks  from  that  standpoint;  that 
he  listened,  he  heard  nothing;  he  started  his  car, 
and  had  proceeded  in  low  gear  over  on  the  railroad 
tracks,  [10]  and  when  he  was  astride  those  railroad 
tracks  he  again  looked  up  and  here,  50  or  75  feet 
away  from  him,  or  approximately  100  feet,  what- 
ever it  may  have  been,  was  this  lone  engine,  an 
engine  that  railroad  men  call  running  light,  bear- 
ing down  on  him  out  of  the  mist,  and  the  evidence 
mil  show  that  he  did  not  see  the  engine,  from  the 
standpoint  of  his  being  able  to  see  it  because  of 
the  mist  and  the  fact  that  the  front  of  that  engine, 
and  we  will  show  you  a  picture  of  this  engine  that 
Avas  painted  like  it,  was  painted  a  silver-almninmn 
color,  which  together  with  the  mist  and  the  sun 
shining  in  his  face,  if  it  was  within  his  line  of 
vision,  that  is,  within  the  distance  he  could  see  down 
the  tracks,  was  perfectly  and  completely  camou- 
flaged, so  that  he  did  not  see  it,  and  he  drove  onto 
the  tracks  and,  as  I  say,  when  he  saw  it  for  the 
first  tune  it  was  about  50  to  75  feet  away  from  htm, 
and  before  he  could  roll  off  the  tracks,  he  was  still 
in  low  gear,  the  engine  struck  him. 

The  impact  killed  his  father,  inflicted  injuries 
on  him,  inflicted  such  injuries  on  his  older  brother 
that  he  subsequently  died. 
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The  evidence  will  show  without  any  doubt  at  all, 
ladies  and  gentlemen,  that  this  engine  not  only  was, 
you  might  say,  comx)letely  camouflaged  because 
of  the  weather  conditions,  the  low-hanging  gray 
mist  or  haze  and  silver  paint  on  the  front  of  the 
engine  and  the  sun  shining  in  between  the  driver 
and  the  engine,  it  was  not  only  completely  camou- 
flaged so  he  couldn't  [11]  see  it,  if  it  was  within 
his  line  of  vision,  but  also  that  he  did  not  hear  it, 
]:)ecause  it  was  making  no  noise.  The  evidence  will 
show  that  engine  was  running  light,  was  not  work- 
ing steam,  was  drifting  dowoi  at  a  high  rate  of 
speed,  and  the  evidence  will  show  that  it  was  going 
approximately  70  miles  an  hour  as  it  bore  down 
upon  him. 

The  evidence  will  show  further  that  the  bell  was 
not  ringing  and  neither  was  the  whistle  blowing. 
The  evidence  will  show,  ladies  and  gentlemen,  in 
short,  that  what  happened  in  this  case  actually 
amounted  to  murder.  That  is  just  plainly  speaking, 
and  that  is  what  the  evidence  is  going  to  show^,  be- 
cause of  the  fact  that  the  employees  of  the  railroad 
company,  the  engineer  and  the  fireman,  in  operat- 
ing that  engine,  in  running  light,  not  only  violated 
the  law  from  the  standpoint  of  state  law  in  failing 
to  sound  a  bell  and  whistle  continuously,  that  is, 
the  bell  continuously,  and  the  whistle  when  within 
a  quarter  of  a  mile  of  a  public  crossing,  that  they 
not  only  violated  the  law^  there,  but  they  also  vio- 
lated all  the  rules  promulgated  by  the  Southern 
Pacific  Company  itself  for  the  operation  of  its  lo- 
comotives out  on  the  railroad  tracks,   and  under 
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such  circumstances  as  these,  the  evidence  will  show, 
I  believe,  and  we  expect  to  be  able  to  prove  that 
the  speed  restrictions  placed  by  the  Southern  Pa- 
cific itself  on  a  light  engine,  an  engine  running  light 
such  as  this,  was  45  miles  an  hour,  and  we  expect  to 
show  from  the  evidence  in  this  case  that  [12]  if 
the  engineer  and  fireman  had  complied  with  the  law, 
had  operated  their  engine  not  only  in  accordance 
with  the  law  but  in  accordance  with  the  rules  of 
their  owai  company,  this  accident  would  never  have 
happened  and  Mr.  Souza,  Sr.,  and  the  other  Mr. 
Souza  would  be  here  today.  In  other  words,  this 
accident  could  not  have  happened. 

In  putting  on  that  proof,  ladies  and  gentlemen — 
I  mention  this  because  it  is  going  to  come  out  in 
the  proof  of  the  case — the  evidence  is  going  to 
show  that  after  this  accident  happened,  the  fireman 
worked  for  about  two  weeks  longer  for  the  railroad 
company,  and  then  for  some  reason  or  other  he 
could  not  ])e  found — in  other  words,  he  departed 
from  this  state,  I  think,  but  in  any  event,  he  quit 
his  job.  The  evidence  will  show  that  the  defendant 
Glanville,  the  engineer  Glan^dlle,  who  is  now  dead — 
I  lielieve  he  died  last  November,  some  tune  such 
as  that — that  he  and  the  engineer  got  their  heads 
together  and  filed  with  their  company  a  statement 
as  to  how  this  accident  happened,  and  in  that  state- 
ment the  bell  was  ringing  and  the  whistle  was  blow- 
ing and  they  were  only  going  40  miles  an  hour.  I 
think  the  evidence  is  going  to  show  that.  Now,  the 
evidence  is  going  to  further  show  that  Glanville,  the 
engineer,  was  served.  He  appeared  in  the  case  but, 
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as  I  say,  he  died,  and  the  case  was  moved  to  the 
Federal  Court.  That  is  why  it  is  being  heard  by 
you  ladies  and  gentlemen,  because  of  the  death  of 
the  engineer,  who  was  the  only  resident  defendant 
in  the  case.  [13] 

Before  this  case  was  to  go  to  trial  here  in  the 
Superior  Court  in  San  Francisco  just  a  few  months 
affo,  the  fireman,  Mr.  Johnston,  came  out  here 
from  Pennsylvania,  New  York,  Chicago  or  some 
place  where  he  happened  to  be — I  have  forgotten 
now — ])ut  the  evidence  will  show  it,  in  order  as 
he  said  in  his  deposition,  or  at  least  claimed  in  his 
deposition  which  was  taken  at  my  office  by  Mr. 
Dunne  and  me,  to  right  a  wrong  he  had  done  by 
filing  a  wrong  report  to  his  company.  He  wanted  to 
tell  the  truth  about  what  happened.  So  consequently 
his  dejiosition  was  taken.  That  deposition  will  be 
read  to  you  ladies  and  gentlemen  of  the  jury  as 
to  what  his  version  of  this  accident  is,  so  that, 
I  b^elieve,  we  will  show  not  only  from  the  stand- 
point of  the  other  e^^dence  in  the  case  but  from 
the  standpoint  of  the  fireman,  the  man  upon  whom 
the  duty  devolved  to  ring  that  bell  and  keep  the 
bell  ringing,  was  derelict  in  his  duty  and  he  did 
not  ring  the  bell.  He  said  he  did  not  ring  the  bell, 
and  also  that  the  whistle  was  not  blown.  That  is 
going  to  be  part  of  the  evidence  in  this  case. 

In  addition  to  that,  the  evidence  is  going  to 
show  that  a  young  man  by  the  name  of  Warren 
Davis,  who  was  a  ranch  worker  employed  in  this 
locality,  was  driving  in  approximately  the  same 
direction,  an  easterly  direction  towards  the  railroad 
tracks,  on  what  is  North  Avenue  or  North  Road, 


86  Southern  Pacific  Company  vs. 

and  he  will  be  here  to  testify.  His  deposition  was 
taken  because  we  felt  that  maybe  he  would  not 
be  available  when  the  case  came  to  [14]  trial,  but 
he  is  available.  He  is  here  and  he  will  testify.  I 
think  his  testimony  will  be — 

The  Court:  I  do  not  think  it  is  proper  to  take 
seriatim  testimony  of  every  witness  because  it 
creates  confusion  in  the  minds  of  the  jury,  and 
you  are  telling  the  story  of  every  witness  or  the 
contradiction,  which  is  not  proper  in  an  opening 
statement.  Counsel  has  not  objected,  but  an  opening 
statement  should  not  be  of  that  character.  I  think 
you  have  gone  into  great  detail. 

Mr.  Myers:  Very  well,  your  Honor.  I  will  be 
glad  to  abide  by  your  Honor's  wishes  in  the  matter. 

The  Court:  It  won't  do  you  any  good  because 
I  will  tell  them  to  disregard  your  statement  and 
not  to  judge  what  a  particular  witness  testifies 
on  the  basis  of  that.  You  can't  take  the  testimony 
of  witnesses  seriatim.  You  have  never  done  it  in 
m}^  court  before. 

Mr.  Myers :  That  was  not  the  purpose.  The  pur- 
pose of  talking  about  this  witness  was  because  of 
the  physical  conditions  that  existed  that  morning. 

The  Court:  I  am  not  interested  in  your  purpose. 
You  should  give  an  outline  and  not  take  up  indi- 
vidual witnesses  and  show  how  they  contradicted 
themselves  and  point  out  that  the  man  had  a  con- 
science. AYait  until  you  introduce  evidence  as  to 
contradictions.  That  is  the  point.  Otherwise  you 
will  be  here  until  tomorrow  outlining  the  case,  and 
it  doesn't  do  a  bit  [15]  of  good.  Your  opening 
statement  is  not  evidence.  You  must  prove  some 
of  these  matters. 
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Mr.  Myers:  Your  Honor,  I  expect  to  prove 
them  all. 

The  Court:  That  is  true,  but  it  is  not  the  proper 
opening  statement,  to  take  seriatim  the  testimony 
of  every  witness.  I  did  not  object  because  I  thought 
you  would  stop  some  time,  but  now  you  are  going 
into  all  this  detail. 

Mr.  Myers:     I  will  stop. 

The  Court:  Stop  right  now.  From  now  on  limit 
yourself  to  general  statements  of  what  the  evidence 
will  show,  without  picking  up  each  individual  per- 
son, please. 

Mr.  Myers:     Thank  you,  your  Honor.  The  evi- 
dence, ladies  and  gentlemen,  is  going  to  show  here 
at  a  point  approximately  four-fifths  of  a  mile  from 
where    this    accident    did    happen    that    the    same 
thing  practically  happened  there.  The  evidence  is 
going  to  show  that  this  engine,  as  far  back  from 
Beckwith  Road  as  North  Avenue,  was  not  sounding 
its  bell  or  blowing  its  whistle  and,  as  I  say,  that 
will  be  established  by  competent  witnesses.  In  short, 
the  evidence  in  this  case,  ladies  and  gentlemen,  will 
show,  I  believe,  to  your  satisfaction  that  this  acci- 
dent was  caused  solely  as  a  result  of  negligence  on 
the  part  of  the  operators  of  that  engine,  employees 
of  the  Southern  Pacific  Company.  As  a  result  of 
that  negligence   on  the  part  of  the   operators   of 
this  particular  engine,  Mr.  Souza,  Sr.,  who  was  57 
years  old,  and  his  son  Edward,  who  was  24,  were 
killed.    [16]    The  young  Mr.   Souza,  John  Martin 
Souza,  was  injured. 
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After  putting  on  that  evidence  we  will  ask  you, 
ladies  and  gentlemen,  to  bring  in  a  verdict  in  favor 
of  all  of  the  plaintiffs  in  this  case,  a  verdict  in 
favor  of  Josephine  Souza  individually  and  in 
favor  of  the  minor  children,  for  the  loss  of  society, 
comfort  and  support  afforded  to  them  by  the  elder 
Mr.  Souza  during  his  lifetime.  I  will  ask  you  to 
assess  the  damages  in  favor  of  Geraldine  Souza, 
the  younger  Mrs.  Souza,  and  the  widow  of  Edward 
Anthony  Souza,  for  the  reasonable  value  or  the 
pecuniary  loss  of  society,  comfort  and  support  fur- 
nished Mrs.  Souza,  Geraldine  Souza,  and  their 
minor  children  who  are  now,  I  think,  between  three 
and  four  years  of  age. 

The  evidence  will  show  in  that  regard,  ladies 
and  gentlemen,  that  one  of  the  children  of  the 
younger  Souza 's  is  what  is  called  a  spastic,  suf- 
fering from  spastic  paralysis,  and  occasions  care 
on  the  part  of  both  the  mother  and  father  during 
the  father's  lifetime.  The  mother  spent  her  time 
during  the  day  caring  for  the  children  and  at 
night  time  the  father  assisted  in  the  care  of  that 
spastic  child.  The  evidence  will  show  that  that 
spastic  child  requires  a  lot  of  care  on  the  part 
of  someone.  The  care  afforded  to  it  by  the  father, 
as  I  say,  during  the  night  time,  during  his  lifetime, 
is  afforded  now  by  the  mother  entirely. 

Predicating  your  verdict  solely  upon  the  evidence 
introduced  at  the  trial  of  this  case,  we  will  ask 
you  to  assess  a  [17]  substantial  verdict  in  favor  of 
Mrs.  Souza,  Josephine  Souza,  for  the  death  of 
her  husband,  in  favor  of  their  minor  children  for 
the  death  of  their  father,  that  is,  the  elder  Mr. 
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Souza,  and  a  substantial  verdict  in  favor  of  Grer- 
aldine  Souza  for  the  loss  of  her  husband,  and  in 
favor  of  her  minor  children,  for  the  loss  of  their 
father,  that  is,  the  younger  Mr.  Souza. 

As  far  as  the  driver  of  the  automobile  is  con- 
cerned, as  I  say,  his  suit  was  filed  in  order  that 
all  cases  might  be  before  you  at  this  time,  and  his 
damages  under  the  circumstances  or  under  the 
evidence  that  will  be  proved  in  this  case  I  think 
Avill  be  fairly  nominal.  As  far  as  his  losses  are 
concerned,  I  think  his  major  item  of  loss  was  his 
automobile,  which  is  damaged  to  the  extent  of  six 
hundred  or  seven  hundred  dollars,  whateA^er  the 
allegation  is,  the  evidence  will  show  that  he  received 
a  concussion  and  some  other  injuries,  nervous  shock, 
as  a  result  of  this,  but  I  believe  he  was  back  pur- 
suing his  line  of  activities  within  two  or  three 
weeks  after  this  accident  happened.  I  think  that, 
ladies  and  gentlemen,  substantially  covers  what  Ave 
think  the  evidence  in  this  case  will  show. 

The  Court:     Mr.  Dunne? 

Mr.  Dunne:  If  your  Honor  has  no  objection, 
and  counsel  on  the  other  side  has  said  he  has 
no  objection,  1  should  like  to  use  two  diagrams  in 
the  course  of  the  opening  statement. 

The  Court:  Yes.  Will  they  be  used  in  the  trial 
of  the  [18]  case? 

Mr.  Dunne:     They  will  be  used  in  the  trial. 

The  Court:  Suppose  we  call  them  Court's  ex- 
hibits. 

Mr.  Dunne :  I  am  perfectly  willing  to  introduce 
them  as  my  exhibits,  if  your  Honor  please. 

The  Court:     The  evidence  has  not  started.  If  I 
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adopt  the  exhibits  as  my  exhibits — it  is  understood 
they  are  just  diagrams. 

Mr.   Dumie:     Yes,   your   Honor. 

The  Court:  Just  call  them  Court's  Exhibits 
1  and  2. 

(The  diagrams  referred  to  were  thereupon 
marked  Court's  Exhibits  No.  1  and  2.) 

Mr.  Dunne:     May  I  put  them  up  on  the  board? 
The  Court:     Anywhere  you  want. 

Opening  Statement  on  Behalf  of  the  Defendant. 

Mr.  Dunne:  Ladies  and  gentlemen,  if  I  may,  I 
want  to  indicate  to  you  in  some  measure  what  we 
think  the  evidence  will  show,  not  in  great  detail. 
Primarily  I  should  like  to  do  two  things.  Of  course 
you  understand  I  am  stating  simply  what  I  expect 
the  evidence  will  show  as  to  some  things.  In  the 
first  place,  I  want  to  state  those  things  to  you 
about  which  there  will  be  no  dispute,  so  that  we 
shall  not  have  any  false  issues,  and  then  without 
stating  the  evidence  in  detail  to  you  on  the  otheri 
matters,  I  want  to  tell  you  what  I  think  the  evi- 
dence will  show,  and  where  they  may  be  some  dis- 
pute that  [19]  perhaps  serious  disputes  as  to  what] 
happened. 

Let  me  say  this  to  you  first  so  there  will  be  no] 
confusion.  We  may  hear  in  this  case  about  two] 
types  of  direction.  In  the  first  place,  there  is  geo- 
grai)hic  direction,  and  on  the  upper  part  of  these 
two   diagrams   the   geographic   direction  has   beenj 
shown.   Running  across  the  diagram  straight  are 
first  the  railroad  tracks  and  then  above  them  High-j 
way  99,  and  by  comparing  them  with  the  arro'i 
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indicating  geographic  direction,  you  will  see  the 
tracks  and  Highway  99  going  from  Modesto,  which 
would  be  to  the  right  of  the  diagram,  up  toward 
Manteca,  Sacramento  and  San  Francisco  being  to 
the  left  of  the  diagram,  run  roughly  from  south- 
east to  northwest.  Those  are  geographic  directions. 
For  purposes  of  railroading,  in  order  to  avoid  the 
confusion  in  giving  train  orders,  the  men  on  the 
railroad  use  only  two  directions.  Everything  which 
is  a  movement,  a  railroad  movement,  which  if  con- 
tinued will  ultimately  take  a  train  or  engine  to 
San  Francisco  is  called  a  westward  movement. 
Every  movement  which  would  take  a  train  away 
from  San  Francisco,  if  continued,  is  called  an 
eastward  movement,  without  regard  for  the  geo- 
graphic direction  in  that  particular  place.  I  do  not 
think  there  will  be  much  confusion  here,  however, 
because  roughly  what  the  railroad  men  call  west 
is  northwest  and  what  they  call  east  is  southeast- 
erly. 

The  Court:  Let  me  ask  you  one  question.  I 
happen  to  know  that  part  of  the  country.  It  is  my 
home  town.  I  practiced  [20]  law  there  seven  years. 
Was  this  engine  engaged  in  a  westerly  movement? 

Mr.   Dunne:     A  westerly  movement. 

The  Court:    That  is  going  north? 

Mr.  Dunne :  Going  northwest  from  Modesto,  that 
is  correct.  This  particular  engine  some  time  early 
this  morning,  the  evidence  will  show,  had  left 
Fresno  and  was  running  light.  Counsel  upon  the 
other  side  is  correct.  There  will  be  no  dispute  about 
this.  It  had  no  cars  attached  to  it.  It  was  running 
light.  The  engine  number  was  2487.  I  think  both 
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of  us  were  incorrect  in  our  pleadings  in  calling  it 
2478.  Nothing  will  turn  on  that.  It  was  engine 
2487,  running  light  as  the  second  section  of  Trip 
59  from  Fresno  and  going  up  to  Sacramento. 

Counsel  is  also  correct  in  telling  the  time  of  the 
accident.  The  accident  here,  as  we  admitted  in  the 
answer,  was  about  two  minutes  past  nine  in  the 
morning.  It  may  have  been  a  few  minutes  after 
that,  l)ut  it  was  from  two  minutes  after  nine  to 
five  minutes  after  nine  at  the  time  the  accident 
happened. 

This  general  area  shown  in  this  top  map  is 
approximately  four  miles  from  the  telegraph  office 
at  Modesto  and  from  the  edge  of  the  city  to  Mo- 
desto, and  I  would  assume  that  counsel's  statement 
is  correct.  It  is  perhaps  two  or  three  miles.  He 
referred  to  North  Avenue.  North  Avenue  crosses 
the  railroad  track  here  and  turns  into  Highway 
99.  Highway  99,  as  he  [21]  endeavored  to  indicate 
on  the  drawing  on  the  blackboard,  is  a  divided 
highway,  two  lanes  toward  the  top  going  north- 
westerly for  northwesterly  traffic,  and  the  other 
two  lanes  at  the  bottom  for  southeasterly  traffic. 
Below  that  is  a  line  of  trees  and  then  the  railroad 
track  itself,  and  then  a  fence,  and  we  expect  the 
evidence  to  show,  if  any  question  is  made  about 
it,  that  these  trees  that  have  been  drawn  on  this 
diagram  were  not  drawn  in  haphazardly  but  were 
accurately  located. 

Leaving  North  Avenue  and  going  northwest  on 
Highway  99,  there  is  a  turn  in  the  road  known  as 
Vale  Road  and  then  as  indicated  on  the  map  there 
is  another  turn  into  Walnut  Avenue.   Continuing 
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on  Highway  99  to  the  left  of  the  diagram  in  a 
northwesterly  direction,  there  is  a  group  of  devices 
as  shown  on  that  diagram.  Those  represent  a  gas 
station,  service  station  and  some  houses.  That  is 
generally  to  the  east  side  of  the  highway.  To  the 
left  of  that  diagram,  on  this  side,  is  Beckwith 
Road,  running  almost  directly  east  and  west,  cross- 
ing the  railroad  tracks  at  an  angle  and  running 
into  Highway  99.  There  is  indicated  alongside  the 
side  of  Beckwith  Road  a  broken  line,  which  is 
indicated  in  the  lower  diagram,  which  is  intended 
to  indicate  a  fence  line.  Counsel  correctly  stated 
that  along  that  fence  they  were  growing  some 
grapevines. 

The  devices  here,  which  would  be  at  the  south 
corner  of  the  intersection  of  Beckwith  Road  and 
the  railroad  track  at  Highway  99,  are  intended  to 
represent  the  buildings  of  a  ranch  [22]  or  a  farm 
that  is  located  at  that  point.  There  is  indicated 
here  with  the  word  '^Sign"  a  device  which  was 
intended  to  indicate  a  large  display  sign  which 
was  located  there. 

The  lower  diagram  is  intended  to  be  an  enlarge- 
ment, on  a  different  scale,  of  the  general  area  about 
which  I  am  going  to  draw  in  pencil.  That  area 
that  I  have  enclosed  roughly  in  pencil  is  shown  on 
the  lower  of  these  two  diagrams  and  again  to  point 
out  roughly  what  it  is  intended  to  show,  it  is 
intended  to  show  the  northbound  lane  of  Highway 
99,  the  island  between  the  two  lanes,  the  south- 
hound  lane  of  Highway  99,  Beckwith  Road,  the 
fence  where  the  grapes  were  growing,  these  round 
dots  all  indicate  poles;  these  are  crossing  signs, 
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cross  buck  white  arm  signs  at  the  intersection  of 
the  railroad,  the  base  of  the  device  shown  on  the 
diagram  being  intended  to  show  the  place  where 
the  sign  is,  of  course  standing  up  straight.  The 
two  rails  of  the  railroad  track,  markings  on  the 
liighway,  and  the  l^uildings  of  the  ranch  or  farm 
that  is  to  the  left. 

To  the  top  of  this  diagram  is  the  scale,  1  inch 
on  the  diagram  equals  100  feet  on  the  ground;  and 
the  lower  diagram  is  drawn  so  that  1  inch  on  the 
diagram  is  intended  to  represent  20  feet  on  the 
ground. 

I  can  go  over  these  things  briefly  as  counsel  on 
the  other  side  went  over  them.  These  things  prob- 
ably will  be  beyond  dispute.  The  locomotive  was 
coming  along  the  track  light,  as  shown  upon  this 
diagram,  from  the  right  of  the  diagram  to  the  [23] 
left  of  the  diagram.  There  is  no  question  about 
that.  There  will  be  a  question  as  to  its  speed. 
Secondly,  there  will  be  a  question  as  to  whether  it 
did  or  did  not  sound  the  signals.  We  shall  produce 
evidence  that  signals  were  sounded.  There  is  no 
dispute  about  the  fact  of  a  collision  at  the  crossing. 

Before  I  come  to  that,  let  me  say  some  other 
things  as  to  which  there  will  be  no  dispute,  I 
believe.  There  is  no  dispute  about  the  fact  that 
the  engineer  of  the  locomotive  was  Mr.  Glanville. 
There  is  no  dispute  about  the  fact  that  Mr.  Glan- 
ville is  dead.  Counsel  correctly  stated  that  he  died 
last  November.  There  is  no  dispute  about  the  fact 
that  Mr.  Johnston  was  the  fireman,  H.  J.  Johnston, 
spelled  with  a  ''t". 

The  evidence  will  show,  and  I  think  there  will 
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be    no    dispute    about    this,    that    the    engine    was 
running  in  a   forward  motion  and  that  when  so 
running   in   a    forward   motion   the    place    of   the 
engineer  is  on  the  righthand  side  of  the  cab  in  the 
direction  of  the  motion.  The  place  of  the  fireman 
is  on  the  lefthand  side  of  the  cab  in  the  direction 
of  motion.  There  will  be  no  dispute  about  the  fact 
that  the  automobile  was  a  1941  Ford  coupe.  There 
will  be  no  dispute  about  the  fact  that  it  was  owned 
by  John  Martin  Souza,  the  son  of  one  of  the  people 
in  the  automobile  and  brother  of  the  other,  and 
that  at  the  time  of  this  accident  he  was  about  19 
years  old.  There  will  be  no  dispute  about  the  fact 
that  he  was  driving  the  automobile.  There  will  be 
no  dispute  about  the  fact  that  the  automobile,  [24] 
as  it  approached  the  crossing,  was  going  east  on 
Beckwith  Road  the  the  point  of  the  accident.  There 
will  be  a  dispute  as  to  whether  it  stopped  before 
going  onto  the   railroad  track.   There  will  be  no 
dispute   about  the   fact  that  at  this   crossing  the 
locomotive  struck  the  automobile,  and  I  think  the 
evidence  will  show  that  the  locomotive  struck  the 
rear  end  of  the  automobile  or  somewhere  near  the 
rear  end,  and  the  automobile  was  by  the  impact 
thrown  over  onto  the  far  side  of  the  railroad  track, 
at  about  where  that  crossing  sign  was  on  the  far 
side,  and  knocked  it  down. 

There  will  be  no  dispute  about  the  fact  that  the 
young  man  who  was  driving  the  automobile  received 
some  sort  of  injury.  I  do  not  know  what  those 
injuries  were.  I  take  counsel's  word  for  it  that 
they  were  unimportant.  There  will  be  no  dispute 
about  the  fact  that  the  father,  Antonio  Vito  Souza, 
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was  killed.  I  think  the  evidence  will  show  he  was 
killed  instantly  as  a  result  of  this  accident.  There 
will  be  no  dispute  about  the  fact  that  the  brother, 
Edward  Anthony  Souza,  was  injured.  I  think  the 
evidence  will  show,  if  it  is  of  any  importance, 
that  he  died  two  days  later  as  a  result  of  this 
accident.  In  other  words,  we  are  making  no  dispute 
al)out  the  happening  of  the  accident,  that  there 
was  a  collision  between  the  automobile  and  the 
train,  nor  are  we  making  any  dispute  about  the 
fact  that  as  a  result  of  this  collision  two  of  the 
people  in  the  car,  not  the  driver,  were  killed,  and 
that  the  driver  received  [25]  some  slight  injury. 

We  expect  to  show  by  a  variety  of  evidence  that 
the  train  was  being  properly  operated.  We  expect 
to  show  that  when  the  driver  of  the  automobile 
was  at  a  distance  of  something  over  60  feet,  60  to 
70  feet  from  the  railroad  track  approaching  it  at 
such  an  angle,  that  he  was  approaching  the  locomo- 
tive, heading  at  it,  so  that  he  did  not  have  to  look 
away  over  to  his  side;  that  the  locomotive  was 
approaching  in  perfectly  clear  view  and  could  have 
been  seen  if  he  had  looked;  that  he  did  not  stop 
before  the  accident  happened  but  drove  right  onto 
the  track  in  the  face  of  an  approaching  locomotive 
that  was  in  clear  view,  and  we  expect  to  show  that 
not  only  was  the  locomotive  properly  operated,  but 
we  expect  to  show  that  that  the  driver  of  the 
automobile  was  grossly  negligent;  that  he  was 
thoroughly  familiar  with  the  crossing,  and  knew 
exactly  where  he  was,  that  there  was  no  confusing 
traffic,  there  was  nothing  else  to  confuse  him,  and 
that  he   drove  right  in  front  of  an  approaching 
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Jocomotive,  plainly  open  to  his  view,  because  he 
was  grossl}^  negligent  in  failing  to  take  any  care 
to  see  the  approaching  locomotive.  The  details  of 
what  mil  appear  I  do  not  undertake  to  tell  you. 
I  might  misstate  them  from  faulty  recollection. 
They  will  l)e  told  to  you  by  the  witnesses  and  you 
can  hear  them  just  as  well  as  I. 

The  Court:     All   right.   Call  your  first  witness. 

JOHN  MARTIN  SOUZA, 

one  of  the  plaintiffs,  called  in  his  own  behalf; 
sworn. 

The  Clerk:     Will  you  state  your  name? 

A.     John  Martin  Souza. 

The  Court:  Mr.  Souza,  you  speak  loud  enough 
so  that  all  the  persons  in  the  box  and  counsel  on 
the  other  side  of  the  room  will  hear.  You  will  run 
competition  with  the  street  cars,  and  some  carpen- 
ters may  be  hammering,  so  we  will  hear  everything 
you  say.  Have  you  ever  been  in  a  courtroom  before  ? 

A.     No. 

Q.  Don't  be  nervous.  Hold  your  hands  like 
that,  that  is  a  good  way  of  avoiding  nervousness. 
Bear  in  mind  that  you  must  not  be  nervous,  or 
must  not  be  afraid.  They  will  ask  questions,  and 
try  to  answer  them  so  everybody  can  hear  you.  If 
you  go  to  motion  picture  shows,  I  will  tell  you  we 
don't  run  the  way  they  do  in  motion  pictures.  I 
ought  to  know,  because  I  come  from  a  town  where 
they  make  motion  pictures.  So  take  it  easy  and 
answer  the  questions  as  counsel  for  both  sides  pro- 
pound them  to  you. 
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Direct  Examination 

Mr.  Myers:  May  I  ask,  Mr.  Souza,  that  you 
speak  loudly  enough  so  I  can  hear  you  with  my  one 
good  ear. 

Q.     Where  do  you  reside? 

A.     In  Modesto.  [27] 

Q.  Whereabouts  with  reference  to  the  town  of 
Modesto?  A.     It  is  northwest  of  Modesto. 

The  Court:    On  what  road? 

A.     It  is  on  the  Toombs  Road. 

Q.  Where  is  that  with  reference  to  Beckwith 
Road?  A.     It  is  north  of  Beckwith  Road. 

Q.  Whereabouts  does  that  road  intersect  Beck- 
with Road  with  reference  to  this  particular  cross- 
ing where  the  accident  happened?  In  other  words, 
how  far  down  Beckwith  Road? 

A.     Say  about  three  miles  from  the  crossing. 

Q.     How  old  are  you?  A.     I  am  21. 

Q.    How  old  were  you  on  October  11,  1945? 

A.    I  was  19. 

Q.     What  was  your  father's  name? 

A.     Antonio  Souza. 

Q.     How  old  was  he  at  that  time? 

A.     He  was  57. 

Q.  Your  mother  was  alive,  and  still  is,  is  that 
right?  A.     Yes,  sir. 

Q.  In  addition  to  your  mother  and  father — and 
I  assume  you  lived  with  them,  did  you? 

A.    Yes. 

Q.     On  a  ranch,  or  what?  A.     Yes.  [28] 

Q.     What  kind  of  a  ranch? 

A.     A  dairy  ranch. 

O.     How  lonsr  had  vou  lived  on  that  ranch? 
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A.     About  18  years. 

Q.  In  addition  to  your  mother  and  father  and 
yourself,  who  else  lived  there? 

A.  Well,  my  brother  and  his  wife  and  two  chil- 
dren. 

Q.     That  was  Edward?  A.     Edward. 

Q.     Edward   Anthony   Souza?  A.     Yes. 

Q.     At  the  time  he  was  how  old? 

A.     He  was  24. 

Q.  When  you  say  Edward  and  his  wife,  you 
mean  Geraldine  Souza,  the  young  woman  who  sits 
here  in  the  courtroom?  A.     That's  right. 

Q.     With   your  mother?  A.     That's   right. 

Q.     He  was  your  older  brother?  A.     Right. 

Q.  Besides  him,  then,  what  other  members  of 
your  family  resided  there? 

A.  There  was  a  sister,  Mary  Adele,  another 
sister,  Lucille,  and  two  brothers,  James  and  Law^- 
rence. 

Q.     How  old  were  your  two  sisters?  [29] 

A.  My  oldest  sister  was — you  mean  at  the  time 
of  the  accident? 

Q.     Yes.  A.     She  was  about  22. 

Q.     That  is  Mary  Adele? 

A.     Yes.  The  other  was  about  17. 

Mr.  Dunne:  I  am  sorry,  I  did  not  hear  your 
words.  A.     The  younger  sister  was  about  17. 

Mr.  Myers:     Q.     Her  name  was  Lucille? 

A.     That's  right. 

Q.  The  next  brother,  or  the  next  one,  rather, 
was  a  brother;  is  that  right?  A.     James,  yes. 

Q.     How  old  was  James  at  that  time? 
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A.     16. 

Q.  He  Avas  16.  Then  your  next  brother,  Benja- 
min, how  old  was  he  ?  A.     He  was  about  nine. 

Q.  All  of  the  ones  that  you  mentioned  lived 
on  this  ranch  approximately  three  miles  down 
Beckwith  Road,  but  over  on  this  other  road? 

A.     That's  right. 

Q.  On  this  particular  day  you  were  involved 
in  an  accident  were  you?  A.     That's  right. 

Q.     Were  you  driving  that  car  at  the  time? 

A.     Yes. 

Q.     What  kind  of  an  automobile  was  that? 

A.     It  was  a  1941  Ford  coupe. 

Q.     AVere  you  the  owner  of  that  cabriole  coupe? 

A.     That's  right. 

Q.  In  it  at  the  time  of  the  accident's  happening 
was  who,  besides  yourself? 

A.  There  was  my  brother  Edward  and  my. 
father,  Anthony. 

Q.     Where  was  Edward  seated  in  the  car? 

A.     He  was  sitting  next  to  me,  on  my  right. 

Q.     Who  was  sitting  to  the  right  of  him? 

A.     My  dad. 

Q.  Where  had  all  of  you  got  into  this  automo-] 
bile?  A.     At  my  home. 

Q.  Where  were  you  going  at  the  time  the  acci- 
dent happened? 

A.     We  were  going  to  look  at  a  ranch. 

Q.     That  ranch  was  located  where? 

A.     It  was  located  south  of  Modesto. 

Q.     South  of  Modesto?  A.     That's  right. 

Q.     On  Highway  101?  A.     No. 
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Q.     I  mean  Highway  99,  I  am  sorry. 

A.     No,  it  wasn't  on  Highway  99.  It  was  in  a 
southeasterly   [31]    direction  from  Modesto. 

The  Court:     What  road  was  that? 

A.     It  was  the  Glaus  Road. 

The  Court:  Pardon  me.  So  you  will  understand, 
that  is  my  home  town.  I  began  practicing  law 
there,  and  all  the  roads  around  Modesto  are  named, 
there  is  the  Maize  Road,  the  McHenry  Road,  and 
all  those  which  are  not  part  of  the  highway  system 
have  a  name,  named  for  some  distinguished  citizen. 
In  fact,  the  McHenry  Road  is  named  for  the  Mc- 
Henry family,  one  of  whose  members  married  the 
late  Judge  Langdon,  here.  My  familiarity  is  due  to 
that  fact. 

Mr,  Myers:  Q.  From  your  ranch  this  ranch  is 
located  how  far?  A.     About  11  miles. 

Q.  How  did  it  happen  that  your  father  and 
your  brother  were  with  you  on  this  particular 
morning  ? 

A.     Well,  I  asked  them  to  go  along  with  me  to 
get   their  approval. 
Q.     What  were  you  going  to  do? 
A.     I  was  intending  to  stock  it. 
Q.     What? 

A.  It  was  in  Ladina  clover,  and  I  intended  to 
stock  it. 

Q.     You  were  about  to  stock  this  ranch? 
A.     Yes. 

Q.  Was  that  a  new  enterprise  with  you,  or  was 
it  something  you  had  done  before?   [32] 
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A.     No;  it  was  new  to  me. 

Q.  Do  you  know  about  what  time  it  was  you 
left  your  home? 

A.     It  was  shortly  before  nine. 

Q.  After  you  left  home  just  tell  us  the  way 
you  used  now  to  get  down  to  the  scene  of  this 
accident. 

A.  As  I  left  my  home  I  proceeded  south  on 
Toombs  Road  until  I  approached  Beckwith;  then 
I  turned  to  my  left,  proceeded  easterly  on  Beck- 
with Road  until  I  approached  the  Southern  Pacific 
crossing. 

Q.  About  what  time  was  it  that  the  accident 
happened?  A.     Between  9:00  and  9:15. 

Q.  As  you  traveled  these  three  miles  on  Beck- 
with Road  before  reaching  the  scene  of  this  acci- 
dent, tell  what  your  maximum  speed  was  that  you 
traveled  that  morning. 

A.     Thirty-five   or  40  miles   an  hour. 

Q.  Had  you  traveled  that  speed  all  the  way 
up  to  the  time  the  accident  happened,  or  had  you 
varied  it? 

A.  As  I  approached  the  crossing  I  began  slow- 
ing down. 

Q.  How  far  were  you  from  the  crossing  when 
you  started  slowing  down? 

A.    Between  100  and  200  feet. 

Q.  When  you  say  you  approached  the  crossing, 
what  crossing  are  you  referring  to? 

A.  The  crossing  of  Beckwith  and  the  Southern 
Pacific. 
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Q.     Southern  Pacific  tracks?  [33]  A.     Yes. 

Q.  That  is  the  crossing  where  this  accident  hap- 
pened ?  A.     That's  right. 

Q.  As  you  approached  the  crossing  there,  is 
there  anything  at  all  on  your  right  as  you  approach 
the  crossing?  What  I  mean,  was  there  anything 
growing  in  the  way,  trees,  or  otherwise? 

A.  Well,  there  is  a  row  of  grape  vines  on  my 
right. 

Q.     For  what  distance,  do  you  know? 

A.     Well,  it  ends  about  60  feet  from  the  track. 

Q.  Where  were  you  with  reference  to  these 
grape  vines  when  you  started  to  slow  your  car 
down  ? 

A.  When  I  was  about  at  the  end  of  the  grape 
vines  I  was  going  about  15  miles  an  hour. 

Q.  The  end  of  the  grape  vines  is  about  how  far 
from  the  tracks,  themselves,  the  railroad  tracks? 

A.     Sixty  feet,  about. 

Q.  As  you  continued  on  15  miles  an  hour,  what 
did  you  do? 

A.  I  began  slowing  up,  I  look  to  my  right.  There 
is  a  private  road  at  the  end  of  the  grape  vines. 

Q.  That  private  road,  is  that  the  road  that 
leads  to  some  ranch  house?  A.     Yes. 

Q.     What  was  the  next  thing  you  did? 

A.  AVell,  I  was  slowing  up  until  I  got  about  20 
feet  from  the   [34]   track,  and  I  stopped. 

Q.  When  you  stopped  your  car  and  you  say 
you  were  20  feet  from  the  track,  what  portion 
of  your  automobile  are  you  referring  to,  the  front 
end,   the  back  end,   or  middle  of  it? 
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A.     It  would  be  the  front. 

Q.  The  front  end  would  still  be  20  feet,  that 
would  be  w^est,  from  the  railroad  tracks? 

A.    Right. 

Q.     Now,  tell  us  what  you  did  after  that. 

A.  Well,  first  I  looked  to  my  right;  then  I 
looked  to  my  left.  I  didn't  see  anything,  so  I  shifted 
into  low  and  I  started  off. 

Q.     Then  what  happened? 

A.  Well,  when  I  was  straddling  the  tracks  I 
looked  to  my  right  again  and  there  was  an  engine 
50  or  75  feet  away  from  me,  and  I  didn't  have 
time  for  anything  else. 

Q.  How  would  you  describe  the  front  end  of 
that  engine  with  reference  to  color? 

A.     Well,  the  engine  was  silver  in  front. 

Q.  What  kind  of  a  morning  was  it,  that  is,  with 
reference  to  climatic  conditions,  visibility  and  so 
forth? 

A.  Well,  it  was  a  cool  morning.  It  was  sort  of  a 
haze  hanging  low  and  I  couldn't  see  any  more  than 
about  200  yards  down  the  track,  got  no  clear  view. 

Q.     How  about  the  sun,  was  it  visible? 

A.     Yes,  the  sun  was  visible.  [35] 

Q.     Where  was  it  with  reference  to  you? 

A.  Well,  it  was  directly,  just  about  directly 
east  of  me,  maybe  a  little  south. 

Q.     A  little  south  of  east?  A.     Right. 

Q.  How  high  in  the  sky  was  it,  I  mean  with 
reference  to  your  vision  in  the  car? 

A.     It  was  at  an  angle. 

Q.    Were  the   rays   showing  directly  upon  the 
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top  of  your  car,  or  was  it  directly  ahead  of  you? 
A.     It  was  shining  in  the  windshield,  I  could  see 
it. 

Q.  This  haze  that  you  speak  of,  was  that  a 
haze  that  was  something  like  a  fog,  or  was  it  some- 
thing lighter  than  fog,  or— well,  describe  it. 

A.  It  was  lighter  than  fog,  being  sort  of  a 
haze. 

Q.  Was  your  vision  affected  with  reference  to 
the  direction  you  looked?  What  I  mean  by  that, 
was  there  any  difference  in  looking  toward  the  sun 
or  away  from  the  sun? 

A.     Well,  it  naturally  would  distort  my  vision. 

Q.     Looking  in  what  direction? 

A.     When  I  looked  right  directly  on  the  sun. 

Q.     When  you  looked  to  the  left,  how  about  that? 

A.  The  sun  wouldn't  hinder  me  when  I  looked 
to  my  left. 

Q.  I  show  you  some  pictures  here.  Pardon  me, 
I  will  show  these  pictures  to  counsel  first.  [36] 

The  Court:     All  right. 

Mr.  Myers:  Q.  I  show  you  this  photograph, 
Mr.  Souza,  and  ask  you  what  that  is. 

A.     That  is  a  picture  of  the  crossing. 

Q.     Looking  in  what  direction? 

A.     That  is  looking  north. 

Q.  That  is  a  fair  representation  of  that  crossing 
as  it  appeared  on  the  morning  of  the  accident? 

A.     Well,  it  is  a  little  clearer,  I  think. 

Q.     It  is  clearer?  A.     Yes. 

Q.  As  far  as  the  surroundings  are  concerned, 
it  is  the  same?  A.     Yes. 
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Mr.  Myers:  We  will  offer  this  photograph  in 
evidence  as  Plaintiff's  Exhibit  No.   1. 

(The  clocnment  was  marked  Plaintiff's  Ex- 
hibit 1  in  evidence.) 

Mr.  Myers:  Q.  I  show  you  this  photograph. 
What   is   that   a   picture   of? 

A.     That  is  another  picture  of  the  crossing. 

Q.  What  direction  are  you  looking  in  that  photo- 
graph ?  A.     Looking  south. 

Q.  Looking  south;  that  would  be  looking  to 
your  right  as  you  approached  the  intersection? 

A.     That's  right.   [37] 

Q.  Is  that  a  fair  representation  of  the  crossing 
as  it  appeared  that  morning,  or  is  that  also  clearer? 

A.     This  is  clearer. 

Q.  As  far  as  the  physical  characteristics  are 
concerned,  it  is  the  same  in  the  picture  as  it  was 
that  morning?  A.     Yes. 

Mr.  Myers:  We  will  offer  that  in  evidence  as 
Plaintiff's   Exhibit  next  in  order. 

(The    photograph    was    marked    Plaintiff's 
Exhibit  2  in  evidence.) 

Mr.  Myers:  Q.  I  show  you  this  photograph 
and  ask  you  what  that  is  a  picture  of. 

A.  That  is  a  picture  of  the  private  road  just 
before  the  crossing. 

Q.  That  is  the  private  road  that  you  spoke  of 
at  the  end  of  the  grape  vines? 

A.     That's  right. 

Q.     That  is  a  fair  representation  of  that,  is  it? 

A.     Yes. 
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Mr.  Myers:  We  offer  that  in  evidence  as  Plain- 
tiff's Exhibit  next  in  order. 

The  Court:     It  may  be  admitted. 

(The     document     was     marked     Plaintiffs' 
Exhibit  3  in  evidence.) 

Mr.  Myers:  Q.  This  photograph  is  a  picture  of 
what  ? 

A.  That  is  a  picture  of  the  grape  vines  before 
you  get  to  the  [38]  crossing. 

Q.  Is  that  a  fair  representation  of  the  appear- 
ance that  morning  that  this  accident  happened? 

A.     Yes. 

Mr.  Myers:     I  offer  that  in  evidence. 

(The    photograph    was    marked    Plaintiffs' 
Exhibit  4  in  evidence.) 

Mr.  Myers:  Q.  This  last  one  is  a  picture  of 
what?  A.     That  is  a  picture  of  the  crossing. 

Q.     Looking  in  what  direction  there? 

A.     Looking  north. 

Q.  In  other  words,  looking  toward  San  Fran- 
cisco? A.     That's  right. 

Q.  That  is  a  fair  representation  of  the  crossing, 
is  it?  A.     Yes. 

Mr.  Myers:  We  will  offer  that  in  evidence  as 
Plaintiffs'  Exhibit  next  in  order. 

t(The    photograph    was    marked    Plaintiffs' 
Exhibit  5  in  evidence.) 
Mr.   Myers:     Your  Honor,  may  we  pass  these 
pictures  to  the  jury? 
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The  Court:  You  know,  I  prefer  that  be  done 
when  you  have  concluded  with  the  witness,  unless 
you  want  to  propound  a  question,  otherwise  we  have 
to  stop  in  the  middle  of — 

Mr.  Myers:  Very  well,  your  Honor.  I  just 
thought  that  after  showing  these  pictures  the  jurors 
might  understand  the  [39]  rest  of  the  description 
where  this  accident  happened. 

The  Court:  If  you  want  to  do  it  now  it  is  all 
right.  I  was  about  to  declare  a  recess.  We  will 
have  a  short  recess  and  before  you  put  the  witness 
on  again  you  may  pass  these  to  the  jury  before 
you  propound  other  questions.  Will  it  be  stipulated 
the  usual  admonition  has  been  given'? 

Mr.  Myers:     Yes. 

Mr.  Dunne:  Your  Honor  please,  we  will  stipu- 
late on  a  running  stipulation  that  it  may  be  deemed 
given  each  time  the  Court  adjourns  for  a  recess, 
and  also  we  will  stipulate  that  the  jury,  all  of  the 
jurors  are  present  unless  counsel  notes  the  absence 
of  a  juror. 

The  Court:  I  will  tell  you  what  we  will  do. 
Usually,  as  you  know,  I  give  the  short  admonition, 
but  when  we  separate  for  the  day  I  amplify  it, 
]3ut  there  is  no  use  repeating  it  when  we  take  a 
short  recess.  Step  down.  We  will  take  a  short 
recess. 

(Recess.)^ 

The  Court:  You  may  show  the  jury  those  pic- 
tures before  you  continue  the  examination  of  the 
witness. 
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Mr.  Myers:     Thank  you,  your  Honor. 

(The  Exhibits  1,  2,  3,  4,  and  5  were  passed 
to  the  jury  for  their  examination.) 

The  Court:     Proceed  now. 

Mr.  Myers:  Q.  When  you  stopped  your  auto- 
mobile 20  feet  [40]  from  the  crossing,  will  you 
tell  us  whether  or  not  you  listened? 

A.     Yes,  I  did. 

Q.     What,  if  anything,  did  you  hear? 

A.     I  didn't  hear  anything. 

Q.  Will  you  tell  us  whether  or  not  there  was 
a  whistle  blowing  or  a  bell  ringing  on  this  loco- 
motive ? 

Mr.  Dunne:  Objected  to  as  calling  for  a  con- 
clusion of  the  witness.  He  can  say  whether  he  did 
or   did   not   hear. 

The  Court :  On  a  question  of  hearing,  unless  we 
are  dealing  with  a  visible  sign  that  he  could  see, 
the  only  way  he  could  tell  is  what  he  heard.  I 
think  the  question  should  be  reframed. 

Mr.  Myers:  Q.  Mr.  Souza,  first,  is  there  any- 
thing  wrong   with   your   hearing? 

A.     No,  there  is  not. 

Q.  On  this  particular  morning  immediately  prior 
to  the  time  the  accident  happened,  while  your  car 
was  stopped  at  this  crossing,  will  you  tell  us 
whether  or  not  there  was  any  bell  ringing? 

Mr.  Dunne:  Same  objection.  He  can  state 
whether  he  heard  one,  or  not. 

The  Court:  Unless  a  bell  is  visible,  the  instru- 
ment, itself,  is  visible,  he  can't  testify  whether  it 
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was   ringing   or  not.   He   can   testify  whether   he 

heard  it  ringing  or  not. 

Mr.  Myers:  I  think,  your  Honor,  that  that  is 
a  matter  of  common  knowledge,  whether  a  bell  is 
ringing.  It  does  not —  [41] 

The  Court:  No,  that  is  not  necessarily  so.  He 
may  have  been  so  inattentive  that  the  bell  may  have 
been  ringing  without  his  hearing  it.  He  cannot 
be  asked  whether  it  was  ringing.  He  can  testify 
what  he  saw.  If  you  are  asking  him  about  a  beU 
ask  him  whether  he  saw  the  locomotive,  and 
whether  he  saw  the  bell,  and  whether  he  heard  the 
bell. 

Mr.  Myers:  That  would  be  impossible,  to  see  it, 
I  think,  under  those  circumstances. 

The  Court:  That  is  true.  Then  it  would  be  a 
conclusion.  All  he  can  testify  is  whether  he  heard 
it.  Unless  a  thing  is  visible  to  the  eye,  you  see; 
then  if  it  is  discernible  by  another  sound,  such  as 
the  sound  of  ringing,  then  the  inquiry  should  be 
limited  to  that. 

Mr.  Myers:  Q.  First,  Mr.  Souza,  was  the  win- 
dow on  your  side  of  the  car  open,  or  was  it  closed? 

A.     It  was  open. 

Q.  How  about  the  window  on  the  other  side  of 
the  car,  was  it  open,  or  closed,  that  is,  the  right- 
hand  side?  A.     It  was  closed. 

Q.  Tell  us  whether  you  heard  any  bell  ringing, 
or  whistle  blowing  immediately  prior  to  the  time 
the  accident  happened. 

A.     No,  I  did  not  hear  anything. 

Q.    When  you  looked  up  and  saw  the  locomotive 
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50  to  75  feet  away  from  you,  did  you  hear  any- 
thing then?  A.     No,  I  couldn't  hear  anything. 

Q.  Could  you  say  whether  the  engine  was  work- 
ing steam,  or  not? 

A.     I  couldn't  tell;  it  was  too  quick, 

Q.  While  you  were  at  a  standstill;  in  other 
words,  while  your  car  was  stopped  20  feet  from 
the  tracks,  I  believe  you  said  you  looked  to  your 
right.  About  how  long  did  you  spend  in  looking 
to  the  right;  just  how  much  time  elapsed  while  you 
were  looking  to  the  right? 

A.     About  two  seconds. 

Q.  I  believe  you  stated  you  then  looked  to  the 
left.  About  how  much  time  elapsed  while  you 
looked  to  the  left? 

A.     About  another  two  seconds. 

Q.  When  you  started  up  to  go  onto  the  crossing, 
you  started  up,  I  think  you  stated,  in  low  gear. 

A.     That's  right. 

Q.  About  how  far  was  your  car — I  mean  how 
fact  was  your  car  moving  then  while  it  proceeded 
from  that  point  20  feet  from  the  crossing  up  onto 
the  tracks? 

A.     About  three  or  four  miles  an  hour. 

Q.  Then  it  was  after  that  the  collision  took 
place;  is  that  right? 

A.  I  went  three  or  four  miles  an  hour  until  I 
reached  the  tracks,  yes. 

Q.    Then  what  happened? 

A.     Then  the  collision  occurred. 

Q.     Then  what?   [43] 

A.    The  collision  occurred. 
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Q.  'What  part  of  your  car  was  struck;  right  in 
the  middle,  or  the  back,  or  the  front,  or  what? 

A.     Well,  it  was  just  in  front  of  the  back  wheel. 

Q.     What  happened  to  you  then? 

A.     I  was  knocked  imconscious. 

Q.  Do  you  know  what  happened  to  the  occui3ants 
of  your  car? 

A.     Well,  I  learned  that  my  father  was  killed. 

Q.  After  you  regained  consciousness  tell  us, 
where  were  you  when  you  regained  consciousness? 

A.     I  was  lying  on  the  ground. 

Q.     Where? 

A.  East  of  the  railroad  tracks  on  the  north  of 
Beckwith   Road. 

Q.  Where  would  that  be  with  reference  to  the 
ordinary  crossing  sign  located  on  that  side  of 
the  crossing? 

A.  It  would  be  south  of  the — you  mean  the 
cross  arms? 

Q.     Right. 

A.  It  would  be  south  of  the  cross  arms.  The 
cross  arms  was  knocked  down  on  that  side. 

Q.  Allien  you  regained  consciousness  and  you 
were  in  that  position,  did  you  notice  the  position 
of  the  other  occupants  of  your  car? 

A.     Yes ;  they  were  lying  on  the  ground  near  me. 

Q.     Was  anyone  else  present  there  at  that  time? 

A.    Yes,  there  was.  [44] 

Q.     Do  you  know  who  was  there? 

A.     Well,  there  was  a  crowd  of  people. 

Q.  Was  there  any  motorcycle  or  highway  patrol 
officer  there?  A.     Yes,  there  was. 
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Q.     Then  where  were  you  taken? 

A.     I  was  taken  to  the  Emergency  Hospital. 

Q.  AYas  anyone  taken  to  the  Emergency  Hospi- 
tal with  you? 

A.     No.  I  was  taken  by  myself  in  one  ambulance. 

Q.     How  about  your  brother  Edward? 

A.     He  was  taken  also  in  another  ambulance. 

Q.     Into  the  hospital?  A.    Yes. 

Q.  You  say  your  father  was  killed  in  the  acci- 
dent. You  learned  that  when  you  regained  con- 
sciousness ?  A.     Yes. 

Q.     Your  brother,  what  happened  to  him? 

A.     He  died  two  days  later. 

Q.     What  injury  did  you  receive  in  the  accident? 

A.  I  received  a  concussion,  which  I  suffered 
three  or  four  weeks,  and  cuts  on  the  right  hand. 

Q.     Cuts   on  your  right  hand?  A.     Yes. 

Q.     They  healed  up  all  right?  A.     Yes,  sir. 

Q.     Anything  else?  [45]  A.     No,  sir. 

Q.     Your  nerves  have  been  all  right,  have  they? 

A.     What? 

Q.     Your  nerves,  were  they  all  right? 

A.  Well,  not  for  about  three  or  four  weeks;  I 
suffered  shock. 

Q.  What  kind  of  work  were  you  doing  immedi- 
ately prior  to  the  time  the  accident  happened? 

A.     I  was  helping  my  dad. 

Q.     What  kind  of  work? 

A.     Dairy  farming. 

Q.  Then  within  three  or  four  weeks  did  you  go 
back  to  that  kind  of  work  aerain?  A.     Yes. 
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Q.  Your  automobile  was  demolished  —  I  will 
withdraw  that.  Your  automobile  was  struck  by  this 
engine.  Was  the  damage  minor,  or  was  it  a  total 
loss,  or  what  was  it?  A.     It  was  a  total  loss. 

Q.  How  much  were  you  damaged  as  a  result 
of  your  automobile  damage,  what  amount  of  money  1 

A.     $650. 

Q.  Do  you  remember  seeing  either  the  engineer 
or  the  fireman  after  the  accident  that  happened? 

A.     No,  sir. 

Q.  Did  you  ever  see  the  engineer  or  fireman 
after  that  time?  A.     I  did  not.  [46] 

Q.     Not  to  this  day?  A.     No,  sir. 

Q.  Did  you  see  the  engine  for  a  sufficient  length 
of  time,  a  sufficient  distance  to  form  any  estimate 
as  to  the  speed  it  was  traveling  at  the  time  of  the 
accident?  A.     No,    sir. 

Mr.  Myers:    You  may  cross-examine. 

Cross-Examination 

Mr.  Durnie:  Q.  Mr.  Souza,  I  assimae  that  you 
went  to  high  school?  A.     Yes. 

Q.  Had  you  completed  high  school  at  the  time 
of  this  accident?  A.     No,  I  hadn't. 

Q.  What  work,  if  any,  up  to  the  time  of  this 
accident,  had  you  done? 

A.  I  had  just  helped  my  father  on  the  dairy 
farm. 

Q.  That  was,  I  suppose,  in  the  afternoon  of 
school  days? 

A.    Well,  I  helped  him  after  school,  yes. 

Q.     After  school,  and,  I  suppose,  on  weekends? 
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A.     Yes. 

Q.     And  during  the  summer?  A.     Yes. 

Q.  What  day  of  the  week  did  this  accident  hap- 
l^en  on? 

A.     I  don't  recall.  I  know  it  was  on  October  11. 

Q.     That  was  Thursday,  was  it  not?   [47] 

A.     I  am  not  sure. 

Q.  Do  you  recall  whether  or  not  it  was  a  school 
day?  A.     No,  I  don't. 

Q.  Do  you  recall  whether  or  not  you  had  not 
gone  to  school  on  that  particular  day  because  you 
were  going  to  look  at  a  ranch? 

A.     No.  I  wasn't  going  to  school  at  the  time. 

Q.  I  thought — I  may  have  misunderstood  you — 
I  thought  you  said  at  the  time  of  the  accident  you 
had  not  finished  school. 

A.  I  hadn't  finished  school.  I  didn't  finish  high 
school. 

Q.  You  did  not  finish  high  school.  When  was  it 
you  stopped  going  to  high  school? 

A.     I  stopped  going  to  high  school  in  1943. 

Q.  You  stopped  going  to  high  school  in  1943. 
From  1943  to  1945  had  you  been  working? 

A.     Yes,  I  had. 

Q.  And  working  with  your  father  on  his  dairy 
ranch;  is  that  correct?  A.     Right. 

Q.     Did  he  pay  you  wages  for  that? 

A.     Yes;  he  paid  me  a  slight  amount. 

Q.     Slight  amount.  Of  course,  you  lived  at  home  ? 

A.    Yes. 

Q.     When  was  it  that  you  got  this  automobile? 
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A.  I  got  it  about  seven  months  before  the 
accident,  on  March  3rd. 

Q.  Had  you  driven  it  from  March  up  to  the 
time  of  this  accident?  [48] 

A.     Yes,  I  had  driven  it. 

Q.     Had  you  driven  it  in  to  Modesto  I 

A.     Yes. 

Q.  Had  you  driven  it  along  Beckwith  Road 
toward  this  crossing?  A.     Yes,  sir. 

Q.     And  over  this  crossing?  A.     Yes,  sir. 

Q.     A  great  many  times? 

A.     Quite  a  few  times. 

Q.  About  how  often  a  week  would  you  go  down 
Beckwith  Road  and  over  this  crossing? 

A.     About  three  times  a  week. 

Q.     Then  you  knew  where  the  crossing  was? 

A.    Yes,  I  did. 

Q.  You  knew  about  how  far  it  was  from  where 
Toombs  Road  turned  into  Beckwith  crossing;  is 
that  correct?  A.    Yes. 

Q.     You  had  no  operator's  license,  did  you? 

A 

Q 

tion 
A 

Q 
A 

Q 

A 

Q 

A 
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No,  I  did  not. 

Did  you  make  an  application  for  an  instruc- 
permit  in  March  when  you  got  the  automobile  ? 
No,  I  did  not. 

Did  you  ever  make  such  an  application? 
Yes,  I  did. 

When  did  you  make  it?  [49] 
It  was  when  I  was  about  17. 
That  was  the  only  one  you  ever  made? 
That's  right. 
So   at   the   time   of   this   accident  you   had 
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neither  an  operator's  license  nor  a  running  permit, 

did  you? 

A.     I  don't  think  my  permit  was  still  in — 

Q.  No.  Those  are  good  only  for  90  days,  aren't 
they?  A.     That's  right. 

Q.  Did  your  brother  know  that,  your  brother 
Edward?  A.     Yes,  he  did. 

Q.  When  was  it  that  you  first  became  interested 
in  taking  over  or  doing  something  to  another  ranch, 
or  dairy? 

A.     About  six  months  before  the  accident. 

Q.  Was  that  this  same  ranch  or  dairy  that 
you  were  going  to  see  on  this  day? 

A.  Well,  I  didn't  know  anything  about  it  six 
months  before. 

Q.  You  were  going  to  a  particular  ranch  or 
dairy  on  the  day  of  this  accident,  were  you  not? 

A.     That's   right. 

Q.     So  we  can  define  it,  did  it  have  a  name? 

A.     I  don't  know  if  it  did  or  did  not. 

Q.     Was  it  at  the  so-called  Dry  Creek — 

A.     It  was  somewhere  near  there. 

Q.  I  don't  say  that  this  is  the  right  name  of 
this  particular  ranch,  but  let's  just  say  we  can 
call  it  that  in  order  to  know  [50]  we  are  talking 
about  this  particular  one,  let's  call  it  the  Dry 
Creek  Ranch.  When  did  you  first  become  inter- 
ested— 

The  Court:  Dry  Creek  is  a  dry  creek  that  runs 
through  a  lot  of  ranches. 

Mr.  Dunne:    I  am  just  using  that  name. 

The  Court:     It  is  a  dry  creek. 
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Mr.  Dunne:  Is  there  any  way  we  can  identify 
this  ranch?  Who  owned  this  property? 

A.     I  don't  know. 

Q.     You  don't  know  whether  it  had  a  name? 

A.     I  don't  know. 

The  Court:  Well,  I  may  inform  you  that  those 
places,  those  ranches  up  there,  small  ranches  be- 
cause of  the  intensive  agriculture  that  goes  on, 
and  in  the  olden  days  they  had  names.  Now  they 
are  not  named,  unless  you  have  a  large  place.  What 
they  call  a  ranch  does  not  exceed  20  to  40  acres. 
It  is  not  like  in  Southern  California,  where  the 
ranches  run  into  thousands  of  acres. 

Mr.  Dunne:  Just  so  we  won't  confuse  this  ranch 
or  dairy  which  your  father  owned  then,  the  one 
to  which  you  were  going  I  will  call  the  Dry  Creek 
Ranch.  When  had  you  first  become  interested  in 
that  ? 

A.  I  just  read  an  advertisement  in  the  paper 
on  the  night  before. 

Q.  The  night  before.  What  was  it  that  you  had 
in  mind  to  do  with  it,  operate  it  as  a  dairy,  or  what 
were  you  going  to  do?  [51] 

A.     I  wanted  to  stock  it  with  beef. 

Q.  That  would  be  beef  for  slaughtering  and  sale 
in  the  butcher  shops?  A.     Right. 

Q.  Had  you  discussed  that  with  your  father  the 
night  before?  A.     Yes.   [51-a] 

Q.  And  had  you  discussed  it  with  your  brother 
Edward  the  night  before? 

A.     I  don't  recall  if  I  had  or  not. 
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Q.     You  did  not  have  the  money,  of  course,  to 
buy  the  beef,  did  you? 

A.     No,  I  didn't  have  enough. 

Q.     Was  your  father  going  to  assist  you  in  that? 

Mr.   Myers:     I  am  sorry,  Mr.   Dunne,   I  can't 
hear  you. 

Mr.  Dunne:     I  will  stand  over  here.  Maybe  we 
can  do  better. 

The   Court:     Unless  you  examine  him  as  to  a 
docmnent,  it  is  better  to  stand  over  there. 

Mr.  Myers:     Mr.  Reporter,  will  you  read  that 
last  question? 

(Record  read.) 

The  Witness:     Well,  I  had  a  few  head  of  stock 
and  I  meant  to  start  out  with  those. 

Mr.  Dunne:    Q.     Was  your  father  going  to  give 
you  his  help?  A.     Well,  maybe  later  on. 

Q.     At  that  time  what  was  the  business,  if  any- 
thing, or  occupation  of  your  brother  Edward? 

A.     He  was  operating  a  hay  press. 

Q.     Where  was  he  operating  that? 

A.     Well,  right  in  that  vicinity. 
I     Q.     Did  he  have  the  hay  press  that  he  would  go 
around  and  press  [52]  hay  for  anybody  who  wanted 
it  done?  A.     Yes,  he  did  custom  pressing. 

Q.     He  would  go  around  from  place  to  place? 

A.     That  is  right. 

Q.     He  was  not  operating  any  ranch  of  his  own? 

A.     Well,  he  had  a  ranch,  yes,  he  did. 

Q.     Where  was  this  ranch? 

A.     His    ranch   was    on   the   road   called   Dunn 
Road,  which  was  north. 
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Q.  You  were  about  to  say  it  was  north  of  some 
place?  A.     It  was  north  of  my  father's  place. 

Q.     What  kind  of  ranch  was  that? 

A.     It  was  an  alfalfa  ranch. 

Q.     Did  he  run  any  stock  on  that? 

A.     No,  he  did  not. 

Q.  When  did  you  first  discuss  with  your  brother 
Edward  going  down  to  see  this  ranch? 

A.     The  morning  of  the  accident. 

Q.  Will  you  tell  us  as  near  as  you  can  remember 
it  what  the  conversation  was  that  you  had  with 
your  brother? 

A.  Well,  I  can't  recall  too  well.  It  has  been 
quite  a  while. 

Q.  I  know,  we  do  not  expect  you  to  remember 
it  word  by  word.  We  know  that  that  could  not  be 
done.  But  tell  me  as  best  you  can  the  substance  of 
what  that  conversation  was  with  your  brother.  [53] 

A.  Well,  Ave  were  discussing  the  different  mar- 
kets and  how  they  would  be  for  beef  and  the  pos- 
sibilities of  how  many  stock  the  ranch  could  hold, 
how  good  the  clover  was  on  the  ranch. 

Q.     Anything  else  that  was  said? 

A.  I  don't  recall — rent,  the  amount  of  money  it 
would  take  to  operate  the  ranch. 

Q.     You  talked  that  over  with  your  brother? 

A.    Yes,   sir. 

Q.    Did  you  ask  him  to  go  down  there  with  you?| 

A.     Yes,  I  did. 

Q.     What  did  you  say  about  that? 

A.    What  did  I  say  about  it? 
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Q.  Yes,  what  did  you  say  to  your  brother  about 
going  down  there  with  you? 

A.  Well,  I  asked  him  if  he  would  like  to  come 
along. 

Q.     Did  3^ou  say  anything  else  to  him? 

A.     I  don't  remember  if  I  did  or  not. 

Q.  Did  you  say  you  would  like  to  come  along 
to  look  it  over  so  you  could  have  his  opinion  on 
what  he  thought  about  it?  A.     Yes,  sir. 

Q.     And  did  he  agree  to  do  that? 

A.     Yes,  he  said  he  would. 

Q.  Did  you  talk  to  him  about  his  helping  you 
out,  putting  any  cattle  on  that  ranch?   [54] 

A.     No,  I  did  not. 

Q.  Did  you  talk  to  him  anything  about  what 
he  was  going  to  do  on  that  ranch? 

A.     No,  I  did  not. 

Q.  Did  you  talk  to  him  about  any  assistance 
that  he  might  give  you  with  his  hay  press  or  any 
other  way? 

A.  No,  I  didn't  expect  him  to  give  any  help 
with  the  hay  press  because  there  wasn't  any  hay 
on  this  ranch. 

Q.  Can  you  remember  anything  else  about  that 
conversation  that  you  had  with  your  brother? 

A.     No,  I  can't. 

Q.  As  I  understand  it,  you  left  your  father's 
home  somewhere  before  9 :00  o  'clock  on  the  morning 
of  this  accident,  is  that  correct? 

A.     That  is  right. 

Q.    Mr.  Souza,  before  I  show  you  these  pictures, 
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just  one  other  question  so  I  will  be  clear  about  it: 
On  this  i^articular  trip,  the  objection  of  this  trip 
was  to  look  over  a  ranch  that  you  were  contem- 
plating renting,  is  that  correct? 

A.     That  is  correct. 

Q.  And  you  took  your  father  and  brother  along 
with  you  so  they  could  look  it  over  with  you  and 
you  could  have   their  advice? 

A.     That  is  right. 

Q.  I  am  going  to  show  you  here  some  pictures, 
one  at  a  time,  and  you  will  notice  that  I  put  some 
ink  notations  at  the  [55]  bottom  of  it  in  each 
instance,  the  date.  They  are  supposed  to  have  been 
taken  on  the  day  of  the  accident  in  the  afternoon, 
and  the  distance  that  the  camera  was  from  various 
points,  and  I  will  point  that  out  to  you,  and  the 
direction  in  which  the  camera  was  facing.  I  want 
to  show  you  this  one  and  ask  you  if  you  recognize 
that.  A.    Yes,  I  do.  i 

Q.  That  one,  Mr.  Souza,  if  I  may  step  up  here 
by  this  diagram,  is  taken  looking  down  Beckwith 
Road  toward  the  railroad  track,  is  it  not? 

A.     That  is  right. 

Q.  And  it  shows  on  the  righthand  side  a  railroad 
warning  sign,  does  it  not?  A.     That  is  right. 

Q.  Do  you  recognize  that  sign  as  being  there 
at  the  time  of  the  accident? 

A.  I  don't  recall  if  it  was  there  or  not  at  the 
time  of  the  accident. 

Q.     Did  you  see  it  the  morning  of  the  accident? 

A.  I  might  have  seen  it.  I  don't  recall  if  I  did 
or  not. 
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Mr.  Dunne :  I  will  offer  this  as  our  first  exhibit 
in  order. 

(The  photograph  referred  to  was  thereupon 
received  in  evidence  and  marked  Defendant's 
Exhibit  A.) 

Mr.  Dunne:  Q.  AVhat  was  it  that  first  attracted 
your  [56]  attention,  brought  it  to  your  attention 
that  you  WTre  approaching,  that  you  were  getting 
into  the  neighborhood  of  the  railroad  track? 

A.  I  could  see  the  railroad  track  from  about 
100  feet  or  200  feet  back. 

Q.     Could  you  see  the  white  cross  arms? 

A.     I  don't  recall  if  I  could  or  not. 

Q.  There  were  two  of  them  there  before  the 
accident,    were    there    not? 

A.     I  think  there  were. 

Q.  Do  you  recall  seeing  either  of  them  at  any 
time  before  the  accident? 

A.     I  don't  recall  if  I  did  or  not. 

Q.  Do  you  know  whether  or  not  you  were  as 
far  back  as  this  advanced  highway  sign  at  the 
time  you  first  saw  the  crossing?  Take  the  picture 
so  you  can  see  what  I  am  talking  about. 

A.  No,  but  I  knew  the  railroad  was  there.  I 
didn't  have  to  see  it. 

Q.  See  if  you  can  answer  my  question.  Were 
you  that  far  back  when  you  first  saw  the  railroad? 

A.  I  don't  think  I  could  see  it  from  this  far 
away. 

Q.     Can  you  tell  me  by  any  physical  objects  on 
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the  ground  where  you  were  at  the  time  you  first  saw 

the  railroad? 

A.  About  75  or  100  feet  from  the  track  I  could 
see  the  tracks. 

Q.  I  am  asking  you  if  you  can  tell  me  by  refer- 
ence to  any  [57]  physical  objects  on  the  ground 
whether  it  is  a  fence  or  a  building  or  a  telephone 
pole  or  a  house  where  you  were  when  you  first  saw 
the  track? 

A.     There  was  a  row  of  grape  vines  on  the  right. 

Q.     You  could  see  over  those,  couldn't  you? 

A.     Well,  they  are  pretty  high. 

Q.  Answer  my  question:  You  could  see  over 
those,  couldn't  you? 

A.  I  am  not  sure  if  I  could  or  not.  They  were| 
clipped  shortly  after  the  accident. 

Q.     Let  me  show  you  another  photograph  and| 
ask  you  if  this   is   a  correct  photograph  looking  j 
down   Beckwith    Road   the    way   you    were    going] 
toward  the  crossing  for  about  300  feet  from  the 
crossing. 

A.     You  say  this  is  300  feet  from  the  crossing? 

Q.  Yes,  the  camera  was  300  feet  from  the  cross- 
ing. 

A.  I  could  see  the  cross  arms  from  here.  It 
shows  it  in  the  picture. 

Q.  Could  you  see  it  on  the  morning  of  the  acci- 
dent from  there?  A.     Yes,  I  think  I  could. 

Mr.  Dunne:  We  will  offer  this  in  evidence  as 
our  next  exhibit  in  order. 

The  Court:    It  may  be  received. 
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(The  photograph  in  question  was  thereupon 
received  in  evidence  as  Defendant's  Exhibit 
B.)   [58] 

Mr.  Dunne:  Q.  I  will  show  you  another  one 
taken  300  feet  from  the  crossing,  and  looking  now 
not  straight  down  the  road,  but  looking  a  little 
bit  to  the  right  in  the  way  you  were  going,  which 
would  be  down  toward  Modesto,  down  toward  the 
south,  and  ask  you  if  that  is  the  way  conditions 
were  on  the  morning  of  the  accident. 

A.     I  don't  believe  this  shows  any  mist  or  haze. 

Q.  We  will  come  to  that.  Let  us  take  the  phy- 
sical objects  so  far  as  road,  poles — 

A.     They  were  the  same. 

Q.  I  am  going  to  call  your  attention  to  one 
particular  thing.  I  have  my  finger  just  to  the 
side  of  an  object  which  shows  beyond  a  tree.  Can 
you  tell  me  what  that  is?  A.     No,  I  can't. 

Mr.  Dunne :  I  will  offer  this  as  our  next  exhibit 
in  order. 

Mr.  Myers:     What  was  the  answer? 

Mr.  Dunne:     "No,  I  can't." 

(The  photograph  referred  to  was  thereupon 
received  in  evidence  and  marked  Defendant's 
Exhibit  C.) 

Mr.  Myers:  For  the  purpose  of  the  record,  what 
were  you  referring  to? 

Mr.  Dunne:  I  was  referring  to  the  edge  of  the 
Valley  Brew  sign. 

Q.     I  will  show  you  two  photographs,  the  first 
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one   looking    [59]    right   down   the   road,    and   the 
camera  in  that  one  was  200  feet  from  the  track. 
Do   you   recognize   that   as    showing   the   physical 
objects  that  were  there?  A.     Yes,  sir. 

Q.  You  will  see  across  the  track  and  what  looks 
to  be  across  the  highway,  a  building.  What  building 
was  that?  A.     A  gas  station. 

Q.  Did  you  ever  see  the  gas  station  on  the 
morning  of  this  accident? 

A.     I  don't  recall  if  I  did  or  not. 

Mr.  Dunne:  I  will  ask  this  be  marked  as  our 
next  exhibit  in  order. 

(The  photograph  referred  to  was  thereupon 
received  in  evidence  and  marked  Defendant's 
Exhibit  D.) 

Mr.  Dunne:  Q.  This  one,  the  camera  was  200 
feet  from  the  track,  but  to  the  lefthand  side  of  the 
road,  in  the  direction  that  you  were  going  and 
again  looking  off  southeast  a  little  bit  off  to  the 
right  from  where  you  were  going,  and  ask  you  if 
that  shows  physical  objects  which  were  there. 

A.     Yes,  sir. 

Q.  Do  you  see  a  sign  off  in  the  distance  in  that 
picture?  A.    Yes,   sir. 

Q.     What  sign  is  that?  J 

A.     It  is  a  sign  on  the  road,  Valley  Brew  sign. 

Q.     An  advertising  sign,  a  billboard  sign?  [60] 

A.     Yes. 

Q.  Did  you  see  that  on  the  morning  of  the 
accident  ? 

A.  I  don't  believe  I  looked  at  the  sign.  I  just 
looked  down  the  track. 
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Mr.  Dunne:  I  am  going  to  ask  that  this  be 
marked  as  our  next  exhibit. 

The  Court:     It  may  be  received. 

(The  photograph  in  question  was  thereupon 
received  in  evidence  and  marked  Defendant's 
Exhibit  E.) 

Mr.  Dunne :  Q.  And  another  one  looking  in  the 
same  general  direction  but  this  time  beginning  125 
feet  from  the  tracks.  Does  that  correctly  show  the 
physical  objects,  the  poles,  trees,  vines,  Valley 
Brew  sign,  and  other  things  of  that  sort? 

A.     Yes,  it  does. 

Mr.  Dunne:  We  will  offer  this  in  evidence  as 
our  next  exhibit. 

(The  photograph  referred  to  was  thereupon 
received  in  evidence  and  marked  Defendant's 
Exhibit  F.) 

Mr.  Dunne :  Q.  I  am  going  to  show  you  another 
one  purporting  to  be  taken  with  a  camera  at  75 
feet  from  the  railroad  track  looking  down  Beck- 
with  Road  and  ask  you  if  that  correctly  represents 
the  physical  objects  that  were  there  with  one  excep- 
tion :  the  cross  arm  sign  on  the  far  side  of  the  track. 

A.     Yes. 

Q.  Before  the  accident  there  were  two  cross  arm 
signs,  were  [61]  there  not?  A.     Yes,  sir. 

Mr.  Dunne:  We  will  ask  that  this  be  marked  as 
our  next  exhibit. 
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(The  photograph  referred  to  was  thereupon 
received  in  evidence  and  marked  Defendant's 
Exhibit  a.) 

Mr.  Dunne:  Q.  And  another  one  taken  from 
the  same  point,  75  feet  back  from  the  track,  look- 
ing down  now  along  the  track:  Does  that  correctly 
show  the  physical  objects  with  the  exception  of 
a  train  which  is  shown  in  the  distance  in  that 
picture?  With  that  exception  does  it  show  the 
physical  conditions  on  the  morning  of  the  accident? 

A.     It  shows  the  physical  conditions,  yes. 

Q.  How  about  that  train?  Could  you  see  a  train 
that  far  away? 

Mr.  Myers:     When,  counsel? 

Mr.  Dunne:    The  morning  of  the  accident. 

Mr.  Myers:  That  is  objected  to,  your  Honor, 
unless  the  distance  is  specified  as  to  how  far  the 
train  is  from  the  crossing. 

Mr.  Dumie:  I  do  not  know.  That  is  the  reason 
I  want  to  ask  the  witness,  if  he  could  see  a  train 
in  that  locality. 

Mr.  Myers:  It  is  impossible  to  tell  from  a  photo- 
graph, counsel.  You  know  that. 

The  Court:  The  inquiry  is  addressed  to  the  wit- 
ness. He  is  asking  him.  [62] 

The  Witness:  I  don't  know  if  I  could  tell  or  not. 
I  don't  know  how  far  the  train  is. 

The  Court:    That  is  the  answer. 

Mr.  Dunne:  I  offer  this  as  our  next  exhibit  in 
order. 
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(The  photograph  referred  to  was  thereupon 
received  in  evidence  and  marked  Defendant's 
Exhibit  H.) 

Mr.  Dunne:  Q.  This  next  one  shows  the  same 
thing,  does  it  not,  with  the  train  closer  to  the 
crossing?  A.     Yes,  it  does. 

(The  photograph  referred  to  was  thereupon 
received  in  evidence  and  marked  Defendant's 
Exhibit  I.) 

Mr.  Dunne:  Counsel,  I  won't  put  that  in  unless 
you  want  it.  I  do  not  think  it  helps  anything. 

Mr.   Myers:     It   is   your  picture. 

Mr.  Dunne:  You  can  have  it  if  you  want  it. 
I  do  not  think  it  aids  anything. 

May  I,  Mr.  Clerk,  see  the  plaintiff's  exhibits'?  I 
do  not  want  to  duplicate  them  unnecessarily. 

Q.  I  show  you  one  more,  which  is  like  two  of 
those  which  counsel  showed  you,  with  the  exception 
that  they  are  taken  a  little  farther  back,  and  ask 
you  if  that  correctly  represents  a  view  dow^n  the 
railroad  track  looking  in  the  direction  in  which 
the  train  is  coming,  with  the  exception  that  one 
cross  arm  sign  has  been  knocked  down. 

A.  The  train  was  not  coming  from  that  direc- 
tion. That  is  [63]  looking  north. 

Q.  That  is  right.  The  train  was  going  north, 
wasn't  it?  A.     It  was  going  north,  yes. 

Q.  So  that  is  looking  in  the  same  direction  the 
train  is  going?  A.     That  is  right. 

Q.     The  way  people  looking  ahead  on  the  engine 
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or  the  train  would  look?  A.     That  is  right. 

Mr.  Dunne:  I  will  offer  that  as  our  next 
exhibit. 

(The  photograph  referred  to  was  thereupon 
received  in  evidence  and  marked  Defendant's 
Exhibit  J.) 

Mr.  Dunne :  Q.  As  you  left  home  that  morning, 
how  far  was  it  from  the  place  where  Toombs  Road 
turns  into  Beckwith  Road*? 

A.  I  don't  know  the  exact  distance.  Between 
1/8  and  a  quarter  of  a  mile. 

Q.     How  fast  did  you  drive  down  that? 

A.     Not  very  fast,  about  30  miles  an  hour. 

Q.  And  then  you  turned  left  into  Beckwith 
Road?  A.     That  is  right. 

Q.  About  three  miles  from  the  railroad  track,j 
is  that  correct?  A.     That  is  right. 

Q.  Is  Beckwith  Road  straight  down  to  the  rail-] 
road  track?  A.     Yes,  it  is. 

Q.  A  two-line  highway  with  lanes  marked,  with] 
a  divided  mark  [64]  in  the  middle? 

A.     That  is  right. 

Q.  As  you  went  down  Beckwith  Road  toward] 
the  railroad  track,  how  fast  were  you  traveling?] 

A.     About  35  or  40  miles  an  hour. 

Q.  What  were  you  and  your  brother  and  father  I 
doing  as  you  drove  along  Beckwith  Road  after  youj 
turned  in  from  Toombs  Road? 

A.     We  discussed  this  ranch  for  a  short  time. 

Q.     When  did  that  discussion  cease? 
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A.  About  a  half  mile  or  a  mile  before  we  got 
to  the  tracks. 

Q.  How  do  you  fix  that  distance  at  a  half  mile 
or  a  mile? 

A.  What  do  you  mean,  how  do  I  fix  that  dist- 
ance ? 

Q.  How  did  you  know  you  were  a  half  mile  or 
a  mile  from  the  tracks  when  that  conversation 
ceased  ? 

Mr.  Myers:     That  is  argumentative. 

The  Court :  It  is  permissible.  It  is  cross-examina- 
tion. 

The  Witness :  Well,  it  was  a  few  minutes  before 
the  accident,  about  five  minutes. 

Mr.  Dunne:     Q.     About  five  minutes? 

A.     Probably  less.  I  am  not  sure. 

Q.     What  is  your  best  estimate  of  that  time? 

A.  I  don't  know.  Between  three  and  five  min- 
utes, ma3^be  less. 

Q.  You  think  it  took  you  from  three  to  five 
minutes,  at  40  miles  an  hour  to  travel  from  a  half 
mile  to  a  mile? 

A.     It  would  take  less,  naturally.   [65] 

Q.  What  now  is  your  best  estimate  or  have  you 
any  recollection?  Mr.  Souza,  if  you  do  not  have 
any  recollection,  don't  hesitate  to  say  so. 

A.     No,  I  don't  know  for  sure. 

Q.  Do  you  have  any  clear  recollection  of  how 
far  you  were  from  the  crossing  at  that  time? 

A.     You  mean  when  we  ceased  talking? 

Q.    Yes. 
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A.  I  knew  we  were  quite  a  ways  back  because 
we  didn't  talk  at  all,  very  little,  from  the  time  we 
left. 

Q.  You  spoke  of  a  fence  that  was  on  your  right 
where  grape  vines  were  growing.  How  far  back 
from  the  track  along  Beckwith  Road  does  that 
fence  with  those  urines  over  it  extend? 

A.  It  runs  back  two  or  three  hundred  feet, 
maybe  more.  I  don't  know. 

Q.    What? 

A.    Maybe  more.  I  don't  know  for  sure. 

Q.     AYhat  is  your  best  estimate  of  that? 

A.     Around  300  feet. 

Q.  I  show  you  this  picture,  Defendant's  Exhibit 
A.  That  seems  to  indicate  that  it  ends,  and  that 
there  is  a  road  off  toward  the  right  just  before 
that  crossing  sign.  A.     That  is  right. 

Q.  Does  it  extend  farther  back  from  the  railroad 
tracks  than  that  or  is  that  the  place  where  it  ends? 

A.     That  is  where  it  ends. 

Mr.  Myers:     What  is  that  distance,  counsel? 

Mr.  Dumie:     600  feet. 

Q.  And  your  estimate  of  that  is  two  to  three 
hundred  feet,  is  that  correct? 

A.     I  wasn't  sure.  I  just  guessed  at  it. 

Q.  I  know,  but  I  want  your  estimate  of  distance. 
Your  estimate  of  that  distance  was  two  to  three 
hundred  feet? 

A.     That  is  what  I  guessed  it  at,  yes. 

Q.  You  gave  us  some  other  distances  here  on 
direct  examination.  Are  they  just  guesses  or  are 
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they  estimates,  the  same  as  this  one,   or  guesses 

the  same  as  this  one? 

Mr.  Myers:  Your  Honor,  that  is  not  proper 
cross-examination.  The  witness  has  estimated,  given 
his  best  judgment  as  to  distance,  and  I  do  not 
think  it  is  fair  to  ask  him  a  question  such  as  that. 

The  Court:  I  wouldn't  use  that  word  ''guess". 
I  think  the  form  of  the  question  is  objectionable. 

Mr.  Dunne:  I  used  it  only  because  the  witness 
used  it,  your  Honor. 

The  Court :  I  think  it  should  be  reworded  asking 
him  if  he  is  certain  or  if  it  is  merely  an  estimate. 

Mr.  Dunne:  Q.  These  other  distances  that  you 
gave,  are  they  merely  estimates? 

A.     Most  of  them  are  estimates,  yes.   [67] 

Q.  Let  me  ask  you  this.  Will  you  estimate  for 
me,  your  best  estimate  now,  the  distance  that  the 
Valley  Brew  sign  is  from  Beckwith  Road  at  the 
crossing  ? 

Mr.  Myers:  Just  a  minute,  your  Honor,  before 
the  witness  answers  that  question. 

Mr.  Dunne:  It  shows  in  Defendant's  Exhibit 
B.  [68] 

Mr.  Myers:  That  is  objected  to  as  incompetent, 
irrelevant  and  immaterial.  I  don't  know  what  a 
sign  has  to  do  with  this  question.  It  is  a  sign 
sitting  there  in  the  field  away  from  the  crossing. 

Mr.  Dunne:  I  want  to  test  the  witness'  capacity 
to  estimate  distances. 

Mr.  Myers :  He  may  not  have  paid  any  attention 
to  that  sign.  There  is  no  reason  why  he  should  pay 
attention  to  that  sign. 
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The  Court:  You  know,  Mr.  Myers,  it  is  very 
important  to  exchange — I  address  both  counsel,  I 
think  you  should  desist  in  engaging  in  the  side 
comments.  Kindly  address  your  objections  to  the 
Court  and  I  will  rule  on  them.  When  you  are  talk- 
ing to  each  other  I  don't  know  what  you  are  doing, 
whether  you  are  just  exchanging  views,  or  whether 
you  are  asking  me  to  rule  on  something. 

Mr.  Myers:  Your  Honor,  I  am  sorry;  that  is 
true.  With  reference  to  this  last  question  that 
was  asked  on  Defendant's  Exhibit  F,  that  is  ob- 
jected to  on  the  groimd  it  has  nothing  to  do  with 
the  happening  of  this  accident.  He  is  asking  this 
witness  to  estimate  the  distance  of  that  sign  that 
is  located  back  of  the  crossing  out  in  a  field,  and 
that  has  nothing  to  do  with  the  accident,  at  all. 

The  Court:  I  think  the  conduct  of  this  witness, 
who  was  the  driver  of  the  car,  at  or  about — the 
attention,  the  observation,  [69]  what  he  was  doing, 
whether  he  was  watching  the  road,  whether  he  was 
talking  to  someone  is  all  a  proper  subject  of 
inquiry  for  the  purpose  of  his  alertness,  whether 
he  has  his  mind  on  the  wheel,  or  the  road,  or 
whether  he  was  talking  to  somebody  else,  and  what 
he  saw  or  did  not  see. 

Mr.  Myers:  That  is  just  the  point.  Looking  at 
a  sign  out  in  the  field  away  from  where  he  is 
going  would  show  that  he  was  not  alert,  that  he 
was  not  looking  where  he  was  driving.  That  is 
the  point.  There  was  no  evidence  he  even  saw  the 
sign  on  the  morning  of  the  accident. 

The    Court:     He   is   not   required   to    take    the 
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witness'  statement  on  that.  He  is  not  his  witness. 
He  has  a  right  to  test  the  verity  of  his  statements, 
hy  asking  him   things   which  might   detract   from 
his  statement. 

Mr.  Myers:  Your  Honor,  I  agree  with  your 
Honor,  but  my  point  is  there  is  no  evidence  yet 
that  this  witness  saw  this  sign,  at  all,  and  he  is 
asking — he  is  predicating  his  question  on  that 
ground. 

The  Court:  Mr.  Myers,  you  know  I  seek  to 
avoid  any  statement  in  the  course  of  the  trial  which 
might  lead  the  jury  to  infer  that  I  expressed  an 
opinion  as  to  the  facts.  You  have  tried  at  least 
one  case  before  me,  and  Mr.  Dunne  has  tried 
several,  and  other  members  of  your  firm  have  tried 
many  of  them  before  me,  both  here  and  in  my  own 
district,  both  the  Northern  District  and  Southern 
District,  and  you  know  [70]  I  try  to  avoid  making 
any  comment  that  might  lead  the  jury  to  believe 
I  expressed  an  opinion  as  to  the  facts.  I  could 
give  you  a  perfect  answer  to  your  statement,  but 
I  don't  choose  to.  I  merely  say  whether  he  saw  it 
or  not  is  a  proper  subject  of  inquiry.  Suppose 
he  did  not  see  it?  It  is  a  subject  of  argument 
whether  if  he  had  looked  he  would  have  seen  it. 

Mr.  Myers:  Well,  will  your  Honor  look  at  the 
exhibit  1 

The  Court:    No,  I  am  not  going  to  do  that. 

Mr.  Myers:     I  will  submit  the  matter. 

The  Court:  The  witness  knows  the  crossing  bet- 
ter than  we  do.  He  was  there. 

Mr.  Myers:     That  is  not  the  crossing — 
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The  Court:  It  is  at  or  about.  You  are  not 
limited  to  the  locale  of  the  crossing.  I  want  to 
assure  you  this  is  not  the  first  crossing  case  I  tried. 
I  think  it  is  the  eleventh  or  twelfth  that  I  have 
tried  in  the  last  few  years.  The  last  one  I  tried 
was  in  Fresno  in  March  of  this  year,  so  I  have 
some  familiarity  with  the  rules  which  apply  to  the 
scope  of  inquiry.  All  I  am  saying  is  this,  that  the 
defendant  has  a  right  to  examine  the  witness  as  to 
all  the  objects  which  are  around  and  about  the 
crossing  within  a  reasonable  distance,  before  or 
after  or  around  it  on  that  morning,  and  it  was  not 
dark,  although  you  said  in  your  opening  statement 
it  was  hazy.  Well,  there  has  been  no  evidence,  so 
anything  that  was  visible  [71]  or  about,  at  or  near 
the  crossing  is  a  subject  of  inquiry. 

Mr.  Myers:  Your  Honor,  I  am  sorry,  but  this 
witness  has  testified  already  that  it  was  hazy  that 
morning,  that  there  was  a  ground  haze.  That  was 
on  direct  examination. 

The  Court:    All  right. 

Mr.  Myers:     I  am  sorry,  but  that  was  it. 

The  Court:  That  may  have  slipped.  All  right. 
Then  he  has  a  right  to  find  out  how  hazy  it  was, 
Vvhether  he  could  see  things. 

Mr.  Myers:    Very  well. 

The  Court:    Let's  find  out. 

Mr.  Dunne:     I  think  I  can  recall  the  question. 

Q.  What  is  the  best  estimate  of  the  distance  the 
Valley  Brew  sign  is  from  the  crossing  of  Beck- 
with  Road  and  the  railroad  track? 
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A.  Somewhere  in  the  vicinity  of  600  feet,  I 
would  estimate. 

Q.  That  is  your  best  estimate.  As  you  drove 
down  Beck  with  Road  toward  the  crossing,  was 
there  any  traffic  on  Highway  99? 

A.     I  don't  recall. 

Q.  As  you  drove  down  Beckwith  Road  toward 
the  crossing  at  any  time  before  the  accident  was 
anybody  over  at  the  service  station? 

A.     I  don't  recall  that. 

Q.     Did  you  look? 

A.     I  did  not  look  at  the  service  station,  no.  [72] 

Q.  As  you  drove  up  Beckwith  Road,  how  far 
from  the  railroad  track  were  you  when  you  first 
slowed  down  from  40  miles  an  hour,  or  whatever 
the  speed  was  that  you  had  been  traveling? 

A.  I  w^ould  say  about,  around  200  or  300  feet; 
maybe  less.  That  is  my  estimate. 

Q.     Did  you  use  the  brake  in  slowing  down? 

A.     No.  I  just  took  my  foot  off  the  accelerator. 

Q.  At  what  speed  were  you  going  at  the  time 
you  passed  beyond  the  grape  vine  hedge  to  your 
right?  A.     About  10  or  15  miles  an  hour. 

Q.  Was  there  any  traffic  ahead  of  you  on  the 
Beckwith  Road?  A.     No,  there  was  not. 

Q.  As  far  as  you  know,  was  there  any  traffic 
behind  you?  A.     I  don't  know. 

Q,  Was  there  any  traffic  after  you  were  within 
200  feet  of  the  railroad  tracks,  was  there  any  traf- 
fic on  Beckwith  Road  going  in  the  other  direction? 

A.     I  don't  recall;  I  don't  think  there  was. 
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Q.     Did  3'ou  have  a  radio  in  that  car? 

A.     Yes,  I  have. 

Q.     Was  it  on  or  not?  A.     No,  it  was  off. 

Q.  At  no  time  until  you  got  on  the  railroad 
tracks  did  you  see  any  train  or  locomotive;  that  is 
correct,  isn't  it? 

A.     Not  until  I  got  on  the  track  did  I  see  it.  [73] 

Q.  You  got  on  the  tracks.  What  position  was 
your  automobile  on  the  tracks  when  you  first  saw 
the  railroad  locomotive? 

A.  Well,  I  was  straddling,  almost  straddling  the 
tracks. 

Q.  Is  it  fair  to  say  that  the  center  of  your  car 
was   about   over   the   center   of  the   tracks? 

A.  No,  I  wouldn't.  I  would  say  it  was  just  a 
little  over,  more  toward  the  front  than  the  center. 

Q.  You  then  looked  and  for  the  first  time  saw 
that  railroad  locomotive?  A.     Right. 

Mr.  Dunne :  Did  your  Honor  indicate  you  wanted 
to  adjourn? 

The  Court:  Well,  I  wanted  to  reach — you  know, 
I  usually  don't  look  at  the  clock,  but  many  of  these 
jurors  live  across  the  bay. 

Mr.  Dunne:     Yes,  your  Honor. 

The  Court:  And  I  try,  if  I  work  long  hours  I 
try  to  do  it  at  noon  rather  than  in  the  afternoon. 
I  was  trying  to  find  a  stopping  point. 

Mr.  Dunne:     I  can  suspend  now. 

The  Court:  If  it  is  all  right.  I  know  you  prob- 
ably cannot  finish  with  the  cross-examination. 

Mr.  Dunne:     I  cannot. 
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The  Court :  As  you  know,  ordinarily  I  don't  like 
to  l)reak  the  continuity  of  an  examination  or  cross- 
examination,  because  many  times  it  is  in  the  interest 
of  the  proper  presentation  [74]  of  the  case  to 
continue  with  the  examination  and  not  to  break  it 
off,  especially  when  we  adjourn  until  the  following 
morning.  I  may  say  that  after  21  years  as  a  judge 
I  still  am  not  a  whistle  man,  but  I  am  taking  into 
consideration  all  the  circumstances  of  the  case,  and 
your  needs,  and  if  I  run  over  it  is  merely  because 
I  fee]  that  the  particular  situation  requires  it.  As 
long  as  we  cannot  finish  with  this  witness  there 
is  no  use  to  disorganize  your  plans  and  your  trans- 
portation methods  by  running  over,  because  this 
case  will  take  several  days. 

Step  down,  Mr.  Souza. 

Ladies  and  gentlemen,  we  are  about  to  take  an 
adjournment  until  tomorrow  morning  at  ten  o'clock. 
The  court  instructs  you  not  to  converse  among 
yourselves,  or  with  anyone  else  on  any  subject  con- 
nected with  this  trial,  or  to  form  or  express  an 
opinion  thereon  until  the  case  is  finaly  submitted 
to  you.  You  are  just  hearing  the  first  witness  giv- 
ing his  version  of  the  accident.  You  may  gather 
from  the  statements  of  counsel  that  there  prob- 
ably will  be  contradictions  in  the  testimony  as  to 
what  exactly  took  place  at  the  crossing.  It  will  be 
up  to  you  to  determine  the  facts  in  the  case,  as  I 
informed  you  when  you  were  examined,  and  it  is 
very  important  that  you  keep  an  open  mind  until 
you  have  heard  all  the  testimony  relating  to  the 
particular  incident,  and  much  more  important  until 
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you  have  heard  the  instructions  [75]  on  the  law 
to  be  given  you  by  the  judge  of  this  court,  and, 
incidentally,  if  you  have  been  wondering  what  I 
was  doing  here,  well,  I  am  working  on  the  instruc- 
tions to  be  given  to  you  when  the  testimony  is  con- 
cluded, and  until  you  have  those  you  won't  have 
the  touchstone  upon  which  to  assay  the  facts;  so 
keep  your  minds  open  as  to  anything  you  hear  until 
all  the  evidence  is  in  and  the  case  is  submitted  to 
you.  When  you  come  in  the  morning  you  go  into 
the  jury  room  and  remain  there  until  we  call  you. 

(The  trial  was  then  adjourned  until  tomor- 
row, Wednesday,  July  21,  1948,  at  ten  o'clock 
a.m.)  [76] 

Wednesday,  July  21,  1948,  10:00  o 'Clock  A.M. 
The    Clerk:     The   case    of    Souza    vs.    Southern 
Pacific  Company,  on  trial. 
Mr.  Myers:    Ready. 
The  Court:    Proceed. 

JOHN  MARTIN   SOUZA, 

recalled,  and  having  been  previously  sworn,  testi- 
fied as  follows: 

Cross-Examination (Resumed) 

By  Mr.  Dunne: 

Q.    Mr.  Souza,  your  automobile  was  a  1941  Ford 
coupe?  A.     That's  right. 

Q.    Was  it  a  big  Ford  or  a  little  Ford? 

A.     It  was  an  8. 

Q.    An  8.  How  many  seats  did  it  have? 

A.    One  seat. 
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Q.     One  seat?  A.     That's  right. 

Q.     That  was  the  seat  that  the  driver  sat  on? 

A.     That's  right. 

Q.     Did  it  have  any  short  seat  in  back  of  it? 

A.    No. 

Q.  Then  the  seat  backed  right  up  against  the 
back  of  the  car?  [77] 

A.  Well,  there  was  a  small  space  in  back  of  the 
seat,  between  that  and  the  rear  window. 

Q.  Did  that  go  down  to  the  floor  where  you 
could  put  bags?  A.     No. 

Q.     Just  a  shelf?  A.     That's  right. 

Q.     Did  it  have  a  divided  windshield? 

A.    Yes. 
W     Q.     How  did  the  doors  open,  were  they  hinged  to 
the  front  of  the  seat,  or  the  windshield,  or  in  back? 

A.     At  the  front. 

Q.  Then  over  on  the  right-hand  corner  where 
the  door  hinged  there  was  a  post,  was  there  not? 

A.     Yes,  there  was. 

Q.  And  right  over  at  that  angle,  looking  there, 
there  was  a  blind  spot  when  you  were  driving, 
wasn't  there? 

A.    At  times  it  would  be. 

Q.     You  were  in  the  front  seat  behind  the  wheel? 
ft     A.     That's  right. 

Q.  At  the  time  of  the  accident,  and  your  brother 
was  in  that  same  seat  next  to  you? 

A.     That's  right. 

Q.  And  your  father,  then,  was  in  that  same  seat 
to  your  brother's  right?  A.     That's  right.  [78] 
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Q.  You  told  us  yesterday,  and  I  will  ask  you 
if  it  is  correct,  that  your  automobile  was  over  the 
rails  of  the  track  straddling  the  track,  w^hen  you 
first  saw  the  locomotive. 

A.  When  I  first  saw  it,  I  would  say  the  front 
wheels  were  over,  getting  over  the  tracks. 

Q.  What  part  of  the  locomotive  did  you  see  at 
that  time? 

A.    I  just  seen  the  front  end  of  it. 

Q.  After  you  stopped  and  started  again,  were 
you  looking  ahead  in  the  direction  in  which  you 
were  driving? 

A.    After  I  started,  yes,  I  was  looking  ahead. 

Q.  Did  you,  up  until  the  time  that  the  locomo- 
tive struck  the  automobile,  ever  hear  the  locomo- 
tive? A.     No,  I  did  not. 

Q.     Did  you  hear  any  w^histle  ? 

A.     No,  I  didn't  hear  a  w^histle. 

Q.     Did  you  hear  any  bell? 

A.     No,  I  didn't  hear  a  bell. 

Q.     Did  you  hear  any  other  noise  from  it? 

A.     No,  I  did  not. 

Q.     Did  you  hear  any  rumbling  of  the  wheels? 

A.     No,  I  didn't  hear  anything. 

Q.     Did  you  hear  any  rumbling  of  rails? 

A.     No,  I  didn't. 

Q.     You  heard  no  sound  at  all? 

A.     No,  I  didn't  hear  any  sound  of  the  train. 

Q.  When  you  were  stopped  20  feet  from  the 
track  and  looked  to  your  right,  did  you  look  through 
the  side  window,  or  through  the  windshield? 

A.    I  don't  remember. 
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Q.  When  you  were  astraddle  of  the  track  and 
looked  at  the  locomotive,  did  you  look  through  the 
windshield,  or  through  the  side  window? 

A.     Through  the  side  window. 

Q.  What  made  you  look  to  your  right  through 
the  side  window? 

A.     I  don't  know. 

Q.     It  is  possible  that  it  was  some  noise  from 
the  locomotive? 
P      A.     It  might  have  been,  I  don't  know. 

Q.  Is  it  possible  it  was  a  whistle  from  the  loco- 
motive? A.     I  don't  think  so. 

I  Q.    But  you  are  not  sure? 

II  a.     No,  I  am  not  sure. 

Q.  As  you  were  approaching  the  crossing  before 
you  had  come  to  a  stop  did  you  look  to  your  left? 

A.     When  I  was  stopped  I  looked  to  my  left,  yes. 

Q.  When  you  looked  to  your  left,  were  you 
able  to  see  down  the  railroad  track  to  your  left? 

A.    Yes,  I  was. 

Q.    How  far? 

A.     I  would  say  about  200  yards.    [80] 

Q.     To  your  left?  A.     That's  right. 

Q.     The  same  distance  to  your  right? 

A.     That's  right. 

Q.    Had  you  done  any  work  at  your  father's 
dairy  on  this  morning  before  you  left? 
I     A.    Yes,  I  had. 
K     Q.    What  had  you  done? 

A.    I  had  helped  him  milk  the  cows. 
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Q.  At  about  what  time  had  you  started  in  at 
that  work?  A.     About  5:30. 

Q.     Was  it  dark  at  that  time? 

A.     I  don't  remember  if  it  was,  or  not. 

Q.    What  time  did  it  get  light,  do  you  remember  ? 

A.     I  don't  remember. 

Q.     Can  you  give  us  any  idea,  at  all  ? 

A.     It  might  have  got  light,  maybe  at  5:30  or  6. 

Q.     That  is  your  best  recollection  now^? 

A.     That's  right. 

Q.  You  told  us  when  you  stopped  you  could  see 
to  your  left  200  yards  and  you  could  see  to  your 
right  200  yards.  Upon  w^hat  do  you  fix  that  esti- 
mate ?  A.     You  mean  the  distance  in  feet  ? 

Q.  Yes.  You  said  you  could  see  to  the  left  200 
yards  and  to  the  right  200  yards.  Upon  what  do 
you  fix  that  distance?  [81] 

A.    200  yards  is  600  feet. 

Q.  Yes,  that's  right.  Did  you  fix  that  by  any 
objects?  A.     No,  I  didn't. 

Q.     Then  how  did  you  fix  that  distance? 

A.     I  just  guessed  it.    That  is  just  an  estimation. 

Q.  That  is  an  estunation.  Did  you  estimate  it 
by  objects  that  you  could  see? 

A.    No,  I  did  not. 

Q.  When  you  were  there,  stopped,  and  looking 
down  the  railroad  track  to  your  right,  tell  us  what 
you  saw. 

A.     I  didn't  see  anything;  I  just  seen  the  rails. 

Q.     Is  that  all?  A.     That  is  all. 

Q.     See  any  poles? 

A.     I  didn't  look  for  any  poles. 
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Q.     See  any  trees'? 

A.     Naturally,  there  are  trees  in. 

Q.  You  say — the  reporter  didn't  get  the  entire 
answer. 

A.  If  there  was  trees  probably  in  my  vision 
somewhere,  but  they  just  didn't  focus. 

Q.  Was  there  anything  else  tha  focused  when 
you  looked  to  the  right?  A.     No. 

Q.     Did  you  notice  the  Valley  Brew  sign? 

A.     No,  I  did  not.  [82] 

Q.     Did  you  notice  the  fences'? 

A.     I  didn't  notice  them. 

Q.  Did  you  notice  anything  at  all  of  any  kind 
or  character  other  than  the  rails  of  the  track? 

A.     No,  I  don't  remember  noticing  anything. 

Q.  At  that  time  you  looked  to  the  right,  and 
then  you  swung  your  vision  around  and  looked  to 
the  left? 

A.     That's  right,  when  I  was  stopped. 

Q.  When  you  w^ere  stopped,  that  is  what  I  am 
talking  about.  Do  you  recall  anything  that  you 
saw  at  that  time  when  you  looked  to  your  left? 

A.  Just  the  rails,  and  there  is  an  orchard  on 
the  right  that  I  could  see. 

Q.  Well,  you  are  mistaken  by  saying  an  orchard 
on  the  right.    You  mean  the  left,  don't  you? 

A.    Yes. 

Q.     There  is  a  walnut  orchard  to  the  left  ? 

A.     Yes. 

Q.  When  you  looked  ahead,  do  you  remember 
anything  that  you  saw  at  that  time? 

A.     There  was  a  gas  station  across  the  road. 
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Q.    What  did  you  see  at  that  gas  station? 

A.  Nothing  in  particular,  I  just — I  didn't  ex- 
actly look  at  the  station.  It  was  just  in  my  line 
of  vision. 

Q.     Did  you  see  any  automobiles  moving?  [83] 

A.     No,  I  didn't. 

Q.  At  the  time  you  left  home,  and  at  the  ranch 
was  there  any  haze  there? 

A.     Yes,  there  is  haze  all  through  that  country." 

Q.  Haze  all  through  it.  Will  you  please  de- 
scribe that  haze  that  you  have  referred  to  for  us? 

A.  Well,  it  is  sort  of  a  low-hanging  mist.  It 
wasn't  high. 

Q.     How  high?  A.     How  high? 

Q.    Yes. 

A.  I  would  say  not  very  high  from  the  ground, 
maybe  five  feet  from  the  ground. 

Q.     Five  feet  from  the  ground?  A.     Yes. 

Q.  You  didn't  have  your  windshield  wiper  go- 
ing, did  you?  A.     No. 

Q.  With  that  mist  at  5  feet  from  the  ground, 
how  far  ahead  into  the  mist  could  you  see? 

A.    About  600  feet. 

Q.  About  600  feet.  How  far  could  you  see  up 
over  that  mist,  over  that  5  feet,  where  there  was 
no  mist? 

A.  I  say  the  mist  started  at  5  feet  from  the 
ground. 

Q.     It  was  a  low-hanging  mist?  A.    Yes. 

Q.  I  want  to  know  about  the  mist.  Was  itj 
down  on  the  ground?   [84] 

A.     No,  it  was  not  down  on  the  ground. 
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Q.     It  was  5  feet  above  the  ground? 

A.    Approximately. 

Q.     Then  underneath  it,  how  far  could  you  see? 

A.     It  depends  on  how  close  to  the  ground. 

Q.  This  is  5  feet  from  the  ground.  How  high 
were  your  eyes  when  you  were  sitting  in  the  auto- 
mobile, from  the  ground?  A.     About  5  feet. 

Q.  When  you  looked  ahead  under  it  how  far 
could  you  see?  A.     For  about  600  feet. 

Q.  When  you  looked  through  it  how  far  could 
you  see?  A.     About  the  same. 

Q.  About  the  same.  So  the  mist  didn't  make 
any  difference  then,  did  it?  A.     Yes,  it  did. 

Q.    What  was  the  difference  that  the  mist  made  f 

A.    Well,  it  entered  into  it,  anyway. 

Q.     What?  A.     It  entered  into  it. 

Q.  I  will  ask  you  this:  How  far  could  you  see 
where  there  was  no  mist,  and  how  far  could  you 
see  where  there  was  mist? 

A.  I  would  say  the  mist  was  hanging  through 
there.    It  didn't  exactly  cut  off  sharply  at  five  feet. 

Q.     How  high  up  did  that  mist  go? 

A.     I  don't  know.  [85] 

Q.     Could  you  see  the  sun? 

A.    Yes,  I  could. 

Q.  So  it  was  clear,  you  could  see  through  the 
mist,  you  saw  the  sun,  itself?  A.     Certainly. 

Q.  What  is  your  estimate  of  how  high  above 
the  ground  the  top  of  that  mist  was  ? 

A.     I  couldn't  say. 

Q.    You  saw  the  top  of  trees? 

A.    I  could  see  the  trees  if  they  were  close  to  me. 
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Q.    Was  the  mist  as  high  as  the  top  of  the  trees. 

A.     I  don't  know. 

Q.  If  I  understand  you,  this  mist  was  lying 
right  over  this  country  side  in  a  band  that  started 
approximately  five  feet  above  the  ground,  it  didn't 
come  down  to  the  ground,  and  then  was  up  for  a 
distance  that  you  could  not  estimate,  and  then  above 
that  it  was  clear. 

A.     I  believe  that's  right. 

Q.     No  clouds  in  the  sky? 

A.     I  don't  know. 

Q.     Any  wind  blowing? 

A.     I  don't  remember  if  there  was,  or  not. 

Q.  This  mist,  what  was  its  character,  was  it 
damp  ? 

A.  Well,  it  was  a  cool  morning,  I  guess  you 
would  say  it  was  sort  of  damp.  [86] 

Q.  Not  damp  enough,  however,  to  get  on  your 
windshield  to  fog  it  so  you  had  to  use  your  wind- 
shield wiper?  A.     No. 

Q.     Was  it  a  mist,  or  was  it  a  haze? 

A.     Well,  it  was  sort  of  a  mist,  I  would  say. 

The  Court:    What  time  of  year  Avas  this? 

Mr.  Dunne:    October  11,  1945,  your  Honor. 

The  Court:    All  right. 

Q.  (By  Mr.  Dunne) :  Did  you  ever  have  a  con- 
versation with  a  Mr.  Aguer? 

A.     No;  I  never  heard  of  him. 

Q.  Did  you  ever  have  a  conversation,  I  think 
at  your  father's  home,  with  a  Mr.  Bernard  Gr. 
Aguer,  an  investigator,  a  claims  agent  of  the  South- 
ern Pacific  Company,  who  came  there  and  had  a 
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conversation  with  you,  and  I  think  your  mother 

was  present;  do  you  recall  that? 

A.  I  recall  some  Southern  Pacific  Agent  com- 
ing there,  yes. 

Q.  That  was  on  the  21st  day  of  October,  1945, 
ten  days  after  this  accident? 

A.  I  don't  think  it  was  ten  days.  I  think  it 
was  less. 

Q.  You  think  it  was  less.  So  you  were  at  home 
after  the  accident  ?  A.     Yes. 

Q.    At  the  time  he  called  your  mother  was  there  ? 

A.     Yes,  she  was.  [87] 

A.     Yes,  there  was  a  conversation. 

Q.  He  asked  you  some  questions  about  this  acci- 
dent and  you  gave  him  some  answers;  isn't  that 
true? 

A.     He  asked  me  a  few  questions,  yes. 

Q.  Then  as  he  was  talking  and  you  were  talk- 
ing, he  wrote  some  things  down? 

A.     I  don't  remember  him  writing  anything,  no. 

Q.  Isn't  it  a  fact  that  he  wrote  some  things 
down  and  you  then  read  over  what  he  had  written 
down?  A.     No,  that  is  not  true. 

Q.  Did  he  show  you  this  statement  and  ask  you 
to  sign  it,  and  you  refused  to  sign  it? 

A.    He  didn't  take  any  statement. 

Q.  Let  me  show  it  to  you.  I  will  show  it  to 
counsel  first  (handing  document  to  counsel).  There 
are  six  sheets  of  paper  there.  Have  you  ever  seen 
any  of  those  before?  [88] 

A.     This  was  not  written  in  my  presence. 

Q.     Have  you  ever  seen  it  before? 

A.     I  have  not. 
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Mr.  Dunne:  I  will  ask  that  this  be  marked  for 
identification. 

(The  statement  referred  to  was  thereupon 
marked  Defendant's  Exhibit  K  for  identifi- 
cation.) 

Q.  (By  Mr.  Dunne) :  Mr.  Souza,  I  will  ask  you 
whether  or  not  it  is  not  a  fact  that  on  the  occasion 
of  this  conversation  with  Mr.  Aguer,  the  Southern 
Pacific  claims  agent  or  investigator,  called  upon 
you  and  had  a  conversation  with  you,  you  told  him 
in  substance  or  effect  that  on  the  morning  and  at 
the  time  of  the  accident  it  w^as  a  nice,  clear,  dry 
morning  *? 

A.     No,  I  didn't  tell  him  that. 

Q.     Did  you  tell  him  any  part  of  that? 

A.     No,  I  didn't  tell  him  that. 

Q.    Did  you  tell  him  it  was  a  nice  morning? 

A.  I  don't  recall  if  I  said  that.  When  he  came 
back  I  told  him  I  didn't  care  to  discuss  the  accident. 

Q.     Did  you  discuss  it  at  all  with  him? 

A.    Well,  we  discussed  maybe  a  little. 

Q.     Did  you  tell  him  it  was  a  clear  morning? 

A.     I  don't  recall  if  I  did  or  not. 

Q.     Did  you  tell  him  it  was  a  dry  morning? 

A.  I  remember  I  told  him  that  I  didn't  care  to 
discuss  it  and  [89]  then  he  left. 

Q.  By  the  way,  what  was  the  condition  of  the 
weather  when  you  got  up  around  5:00,  between 
5:00  and  6:00?  A.     Well,  it  was  cool. 

Q.    What  else  about  the  weather  at  that  time? 
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A.  Well,  I  don't  remember  if  it  was  dark  or 
light. 

Q.  Do  you  remember  anything  else  about  the 
weather  at  that  time?  A.     It  was  cool. 

Q.  When  you  quit  milking  the  cows,  did  you 
then  have  breakfast?  A.     Yes,  I  did. 

Q.  What  was  the  condition  of  the  w^eather  at 
that  time?  A.     It  was  misty. 

Q.  A  mist  came  up  after  you  first  started  in, 
after  you  first  got  up? 

A.     I  don't  remember  if  it  did  or  not. 

Q.     Do  you  remember  when  the  mist  came  up? 

A.  No,  I  don't  remember  exactly  when  it  came 
up. 

Q.  It  came  up,  however,  some  time  after  you 
jot  up? 

A.  I  don't  remember  if  it  was  there  before  I 
[got  up  or  after. 

Q.  Did  it  change  in  character  at  any  time  from 
the  time  you  got  up  until  the  time  of  the  accident? 

A.     I  don't  remember  if  it  did  or  not. 

Q.  Did  you  in  the  course  of  that  conversation 
with  Mr.  Aguer  [90]  say  to  him  in  substance  and 
effect,  and  I  ask  you  if  it  is  not  a  fact  that  you 
did  say  this  to  him,  that  when  you  were  about  100 
to  150  yards  away  from  the  crossing  you  looked 
for  a  train?    Did  you  say  that  to  him? 

A.     No,  we  did  not  discuss  that  fact  at  all. 

Q.  Did  you  at  that  time  say  to  him,  ''I  was 
slowing  up  and  driving  about  30  miles  an  hour  at 
that  time"? 

A.    We  didn't  discuss  it  that  far  at  all. 
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Q.  Is  it  a  fact  that  you  then  said  to  him,  ''When 
I  looked  for  a  train  I  looked  through  the  wind- 
shield"? 

A.  No,  I  didn't  say  anything  about  that  much 
of  the  accident. 

Q.     Did  you  then  say,  "I  never  seen  any  train"?" 

A.  I  said  that  I  didn't  see  a  train.  Yes,  I  said 
that. 

Q.     You  said  that  much?  A.     Yes. 

Q.  Is  it  a  fact  that  you  said  to  him  at  that  time, 
''I  could  see  over  this  grapevine-covered  fence"? 

A.     No,  I  didn't  say  that. 

Q.  Did  you  say  anything  about  the  grapevine 
fence  ? 

A.    Yes,  I  said  there  was  a  grapevine  fence  there. 

Q.  Isn't  it  a  fact  that  you  said  you  could  see 
over  it? 

A.  No,  I  didn't  say  anything  about  seeing 
aromid  it  or  over  it. 

Q.  Didn't  you  tell  him  at  that  time,  "And  when 
I  got  about  40  yards  from  the  crossing  I  looked 
again  through  the  windshield  [91]  to  my  right  and 
to  my  left"?    Did  you  say  that  to  him? 

A.     No,  we  didn't  discuss  that  much  of  it. 

Q.  Didn't  you  say  that  when  you  were  still 
closer  to  the  track,  "I  still  had  the  fence  on  my 
right  but  could  see  over  the  fence  O.  K."*? 

A.     I  didn't  discuss  it  that  far. 

Q.  Did  you  say  to  hmi,  ''When  I  got  about  10 
feet  from  the  crossiag  I  was  slowed  up  to  about  8 
miles  an  hour"?    Did  you  say  that  to  him? 

A.  We  didn't  discuss  any  measurements  or 
speeds  at  all. 
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Q.  Did  you  tell  him,  ''About  this  time  I  was 
going  into  the  track  and  was  going  about  5  miles 
an  hour.  I  was  shifting  from  high  to  second  gear 
and  looking  straight  ahead"? 

A.     No,  I  didn't  say  that. 

Q.     Did  you  say  any  part  of  that  to  him? 

A.     No,  I  did  not. 

Q.  Did  you  say  anything  to  him  about  shifting 
gears?  A.     No,  I  did  not. 

A.     How  long  was  he  there? 

A.  I  don't  remember.  Just  maybe  &\e  or  ten 
minutes. 

Q.  Aside  from  saying  that  you  didn't  hear  any- 
thing, did  you  at  that  time  say  anything  else  about 
how  the  accident  happened? 

A.     I  don't  remember  if  I  did. 

Q.     Do  you  remember  anything  about  it  at  all? 

A.    About  what? 

Q.    About  that  conversation. 

A.     I  know  he  asked  the  names  of  all  the  family. 

Q.  Did  you  tell  him  at  that  time  that  probably 
the  reason  you  did  not  see  the  engine  was  because 
of  the  blind  spot  where  the  door  hinges  to  the 
windshield  ? 

A.     No,  I  didn't  say  anything  about  that. 

Q.  Did  you  say  anything  about  the  blind  spot 
at  all?  A.     No,  I  did  not. 

Q.  Did  you  tell  him  at  that  time  whether  or 
not  you  had  a  driver's  license? 

A.  I  didn't  say  anything  about  an  operator's 
license  at  all. 
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Q.  Did  you  have  any  discussion  with  hun  as  to 
where  or  when  you  had  obtained  the  automobile? 

A.     I  don't  remember  if  I  did  or  not. 

Q.  Do  you  remember  anything  about  the  con- 
versation at  all?  A.     Yes. 

Q.  What  do  you  remember  about  the  conversa- 
tion. 

A.  Well,  he  asked  the  names  of  all  the  rest  of 
my  family. 

Q.     Is  that  all? 

A.  Well,  he  asked  me  how  the  accident  hap- 
pened and  I  told  him  I  didn't  see  the  train. 

Q.    Anything  else? 

A.  Then  I  told  him  I  didn't  care  to  discuss  th^ 
accident  any  further.    [93] 

Q.  From  the  time  you  came  down  Beckwith 
Road  and  got  to  the  point  where  the  grapevine 
fence  was  to  your  right,  from  that  tune  can  you 
now  recall  anythmg  that  you  recall  seeing  at  that 
time  except  the  front  end  of  the  locomotive  when 
it  was  about  75  feet  away  from  you,  50  to  75  feet, 
I  think  you  said? 

A.    When  I  was  on  the  tracks. 

Q.  Yes.  Can  you  recall  any  other  single  thing 
distinctly  now  that  you  remember  seeing  at  that 
time  ?  A.     No. 

Q.  Can  you  remember  now  anything  that  you 
heard  at  any  time  from  this  time  600  feet  away 
and  you  came  along  by  that  grapevine  fence  and 
went  up  to  the  track? 

A.     I  don't  remember  hearing  anything. 

Q.     So  of  the  things  that  you  can  now  remember 
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in  the  course  of  driving  up  to  the  track  and  get- 
ting onto  the  track,  of  the  things  that  you  saw  and 
that  fixed  themselves  in  your  memory,  that  you 
noticed  and  charged  your  memory  with,  the  only 
thing  is  the  front  end  of  the  locomotive  50  to  75 
feet  away? 

A.     I  remember  when  I  started  up,  I  looked  up 
and  the  gas  station  was  there. 

Q.     But  you  do  not  recall  what  you  saw  there? 

A.     No. 

Q.     You  do  not  recall  what  trees  you  saw? 

A.    Well,  the  trees  would  be  in  my  vision. 

Q.     But  you  do  not  recall  what  poles  you  saw? 

A.     Well,  it  is  the  same  poles.    I  know  that  place 
pretty  well. 

Q.     Just  at  that  corner  was  there  a  house  to  the 
right?  A.     Not  right  on  the  corner,  no. 

Q.     Somewhat  back  from  the  intersection? 

A.     That  is  right. 

Q.     Did  you  see  anybody  there? 

A.     No,  I  did  not. 

Q.     Did  you   see   anybody  to  your  left  in   the 
walnut  grove?  A.     No,  I  did  not. 

Q.    Did  you  see  anybody  ahead  of  you? 

A.     No,  I  did  not. 

Mr.  Dunne:     No  further  questions. 

The  Court:    Any  redirect? 

Redirect  Examination 
Q.     (By  Mr.  Myers) :     So  that  there  will  be  no 
question  about  it,   Mr.   Souza,   after  you  brought 
your  car  to  a  stop  approximately  20  feet  from  the 
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railroad  tracks,  I  believe  you  said  you  looked  to 

the  right,  is  that  right? 

Mr.  Dunne:    That  is  objected  to  as  leading. 

The  Court:  The  objection  is  sustained.  He  has 
already  given  a  full  description.  It  is  not  neces- 
sary to  repeat  it.  The  only  object  of  redirect  ex- 
amination is  merely  to  explain  anything  that  he 
said  on  cross,  and  not  to  have  the  last  word  of 
the  witness.   [95] 

Q.  (By  Mr.  Myers)  :  Mr.  Souza,  when  you  were 
at  a  stop  did  you  look  one  way  or  the  other? 

A.    Yes,  I  did  when  I  was  stopped. 

Q.    What  way  did  you  look  first? 

A.     I  looked  to  my  right  first. 

Q.    How  long  did  you  look  to  your  right? 

A.     Two  or  three  seconds. 

Q.     Did  you  look  in  any  other  direction? 

A.     Then  I  looked  to  my  left. 

Q.     How  long  did  you  look  in  that  direction? 

A.     Another  two  or  three  seconds. 

Q.  When  you  moved  from  a  stop  over  to  the 
point  where  your  automobile  was  struck,  what  was 
your  maximum  speed  at  any  time,  that  is,  the 
highest  speed  that  you  went  now  when  you  moved 
up  from  the  stop? 

A.     I  would  say  three  or  four  miles  an  hour. 

Q.  Three  to  four  miles  an  hour,  so  that  it  went 
from  a  stop  up  to  three  or  four  miles  an  hour  and 
then  the  accident  happened,  is  that  right? 

A.     That  is  right. 

Q.  When  you  looked  to  your  right  and  you 
looked  to  the  left,  what  if  anything  did  you  ob- 
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serve   with   reference    to    this   mist   or   haze   that 
you  have  described?     In  other  words,  I  want  to 
know  how  far  down  those  tracks  you  had  an  un- 
impaired vision. 

A.     I  would  say  I  could  see  about  600  feet.  [96] 

Q.     And  that  would  be  in  what  direction?    Just 
one  direction  or  both  directions? 

A.  Well,  I  could  probably  see  a  little  more  to 
my  left  as  the  sun  would  be  in  my  eyes. 

Mr.  Myers:    I  think  that  is  all. 

Mr.  Dunne :    ^o  more  questions. 

The  Court:    Step  down.    Call  your  next  witness. 

Mr.  Myers:  Call  Mr.  Oran  Davis.  Pardon  me, 
your  Honor.  I  called  this  one  witness.  He  is 
going  to  be  a  long  witness.  There  is  a  member 
of  the  Highway  Patrol  who  is  out  there  in  the 
witness  room  and  who  will  probably  not  take  more 
than  a  few  minutes  to  examine.  May  I  call  him 
instead  of  Mr.  Davis? 

The  Court:     Very  well. 

Mr.  Myers:  Please  send  in  Mr.  Hansen,  the 
Highway  Patrohnan,  first,  Mr.  Davis.  I  do  not 
want  to  keep  the  police  officer  waiting,  your  Honor. 

The  Court:    All  right. 

ANTHONY  A.  HANSEN 

was  called  as  a  witness  on  behalf  of  the  plaintiff, 
and  being  first  duly  sworn,  testified  as  follows: 

Q.  (By  the  Clerk) :  Will  you  state  your  name 
to  the  jury?  A.    Anthony  A.  Hansen. 
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Direct  Examination 

Q.  (By  Mr.  Myers) :  Where  do  you  live,  Mr. 
Hansen?   [97] 

A.    At  Modesto. 

Q.    What  is  your  occupation? 

A.  I  am  a  state  traffic  officer  of  the  California 
Highway  Patrol. 

Q.    How  long  have  you  been  such? 

A.    Approximately  seven  years. 

Q.  That  w^as  your  employment  on  the  11th  day 
of  October  1945?  A.     Yes. 

Q.  On  that  day  do  you  recall  what  hours  you 
were  on  duty?  A.    Yes. 

Q.    What  were  they. 

A.  Nine  in  the  morning  until  six  in  the  eve- 
ning. 

Q.  On  that  day  or  on  that  morning,  Mr.  Han- 
sen, did  you  receive  any  call  to  go  to  the  scene 
of  an  accident?  A.    Yes. 

Q.  What  time  did  you  receive  that  call,  do  you 
remember  ? 

A.  As  near  as  I  can  remember,  shortly  after 
9:00  o'clock. 

Q.  Then  did  you  proceed  to  the  scene  of  this 
accident  ?  A.    Yes. 

Q.    Where  was  that? 

A.  At  the  intersection  of  Beckwith  Road  and 
99  Highway,  at  the  railroad  crossing,  the  Southern 
Pacific  Crossing. 

Q.  Just  tell  us  when  you  got  there  what,  if 
anything,  you  observed? 
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A.'  I  observed  a  car,  the  wrecked  car  had  ap- 
parently been  thrown  [98]  off  the  track  by  the 
impact  of  an  accident,  and  had  broken  off  a  wooden 
crossing  sign  and  three  people  lying  injured  on 
the  ground. 
Q.  What  were  their  conditions? 
A.  Apparently  they  were  very  severely  injured. 
I  ascertained  that  one  had  been  apparently  killed 
outright  at  the  time  of  the  accident. 

Q.     Did  you  see  the  driver  of  the  automobile, 
this  young  man  here,  Mr.  John  Martin  Souza? 
A.     Yes. 

Q.     What  was  his  condition? 
A.     He  was  apparently  in  very  great  shock  and 
possibly  other  injuries  that  I  could  not  determine 
at  the  time  of  the  accident. 

Q.  What  was  the  condition  of  the  third  occu- 
pant of  that  automobile?  Was  he  conscious,  un- 
conscious or  what? 

A.  He  was  more  or  less  unconscious.  He  was 
not  intelligible  in  his  speech  or  anything.  You 
might   say   he   was   unconscious    for   the    purpose 

of 

Q.  When  you  arrived  there  at  the  scene  of  the 
accident  and  saw  these  injured  parties,  did  you 
interview  them  or  anything  with  reference  to  the 
accident  ? 

A.     That  was  impossible  due  to  their  condition. 
Q.     What,  if  anything,  did  you  do  with  refer- 
ence to  calling  an  ambulance?  [99] 

A.  I  ascertained  that  an  ambulance  had  already 
been  called  and  beset  myself  with  assisting  the  in- 
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jured   ]3eople    at    the    scene    until    the    ambulance 

arrived. 

Q.  Besides  the  occupants  of  the  automobile,  did 
you  see  any  members  of  the  engine  or  train  crew? 

A.     Yes. 

Q.    How  many  were  there? 

A.     Tw^o  that  I  could  remember. 

Q.    And  you  interviewed  those,  or  did  you? 

A.  I  talked  with  them  and  got  the  pertinent 
information  for  the  accident  report. 

Q.  How  long  had  you  been  there  when  the  am- 
bulance arrived? 

A.     Oh,  probably  seven  or  eight  minutes. 

Q.  Just  tell  us  what  you  did  with  reference  to 
making  an  investigation  of  this  accident.  Did  you 
find  out  whether  or  not  there  were  any  witnesses 
present?  A.    "Well,  I 

Mr.  Dunne:  That  is  objected  to  as  calling  for 
hearsay.  Obviously  you  could  find  that  out  only 
by  asking 

The  Court:    I  beg  your  pardon? 

Mr.  Dunne:  It  is  objected  to  as  calling  for 
hearsay. 

The  Court:  I  do  not  know.  He  is  not  going 
to  testify  as  to  what  he  found  out.  He  is  not 
going  to  testify  to  hearsay.  He  is  merely  testify- 
ing to  the  inquiry  he  made.  Go  ahead.  It  may 
be  stated  whether  a  man  asked  who  other  than 
the  persons  [100]  riding  in  the  car  may  have  seen 
the  accident.    Overruled. 

The  Witness:  I  was  busy  with  the  injured 
until  after  the  ambulance  left.     I  had  no  time  to 
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do  anything  other  than  look  out  for  the  injured 
people,  and  then  I  immediately,  after  the  ambu- 
lance left,  asked  if  there  were  any  witnesses   at 
the  scene  of  the  accident  who  had  seen  the  accident. 

Q.  (By  Mr.  Myers) :  At  that  time  did  you 
obtain  any?  A.     I  did  not. 

Q.  Officer  Hansen,  are  you  familiar  with  that 
particular  district  between  North  Avenue  and  Beck- 
with  Road?  A.    Yes. 

Q.  The  intersection  of  those  roads  with  High- 
way 99?  A.    Yes. 

Q.  Do  you  know  approximately  how  far  those 
roads  are  apart?  A.    Approximately,  yes. 

Q.     What  is  your  best  estimate? 

A.  I  would  say  right  in  the  vicinity  of  three 
quarters  of  a  mile. 

Q.  When  you  came  to  the  scene  of  the  accident, 
from  what  direction  did  you  come? 

A.  I  came  from  Modesto.  That  would  be  trav- 
eling in  a  northerly  direction. 

Q.  Do  you  recall  what  kind  of  a  morning  this 
was,  that  is,  whether  it  was  a  clear  morning  or 
just  what  the  weather  conditions  were? 

A.  Yes,  it  was  a  characteristic  morning  for  that 
time  of  the  [101]  year.  It  was  what  would  ordi- 
narily be  considered  clear.  There  was  a  light  haze 
hanging  in  the  atmosphere,  but  nothing  that  would 
be  considered  out  of  the  ordinary. 

Q.  How  far  would  you  say  your  visibility  would 
extend,  having  in  mind  the  condition  of  this  light 
haze  that  you  say  was  hanging  in  the  atmosphere? 

A.     It  would  depend  upon  what  you  were  look- 
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ing  at.     It  might  extend  200  feet  for  one  object 

and  a  thousand  feet  for  another. 

Q.  That  would  depend  upon  the  condition  of 
the  haze  at  that  particular  pomt,  is  that  right? 

A.  It  would  depend  also  upon  the  object  that 
you  were  looking  at,  color,  shape,  size,  and  so  forth. 

Mr.  Myers:    You  may  cross  examine. 

Cross  Examination 

Q.  (By  Mr.  Dunne)  :  Officer,  do  you  have  your 
report  here"?  A.     I  do  not. 

Mr.  Dunne:    No  further  questions. 

The  Court:    Step  down.    Call  your  next  witness. 

Mr.  Myers:  Thank  you,  Officer.  Your  Honor, 
may  this  witness  be  excused? 

The  Coui't:    Yes,  he  may  be  excused. 

ORAN  DAVIS 

was  called  as  a  witness  on  behalf  of  the  plain- 
tiffs and  being  [102]  first  duly  sworn,  testified 
as  follows: 

Q.  (By  the  Clerk) :  Will  you  state  your  name 
to  the  jury?  A.     Oran  Davis. 

Direct  Examination 

Q.  (By  Mr.  Myers)  :  Mr.  Davis,  wiU  you  speak 
up  please,  in  answ^er  to  the  questions  so  some  of 
us  who  are  a  little  deaf  can  hear  you? 

A.    Yes,  sir. 

Q.    Where  do  you  live  now,  Mr.  Davis? 

A.    Los  Angeles,  Bellflower. 

Q.  Where  did  you  live  on  the  11th  day  of 
October  1945? 
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A.  Modesto,  out  on  Schumate  Avenue,  on  the 
E.  Freeman  Ranch. 

Q.     This  E.  Freeman  ranch  was  a  dairy? 

A.    Yes,  sir. 

Q.     And  you  were  employed  there? 

A.     Yes,  sir. 

Q.     How  long  had  you  been  employed  there? 

A.  About  a  little  over  a  year,  about  a  year, 
something  like  that. 

Q.  How  long  did  you  live  in  the  vicinity  of 
Modesto  up  until  the  11th  day  of  October  1945? 

A.     About  10  years. 

Q.  Before  that  time,  in  other  words,  prior  to 
this  10  years  that  you  had  lived  there,  where  did 
you  live? 

A.  Other  than  Freeman's — oh,  prior  to  that? 
In  Texas.  [103] 

Q.     Prior  to  the  10  years  you  lived  in  Modesto? 

A.    In  Texas. 

Q.     Born  and  raised  in  Texas? 

A.    Yes,  sir. 

Q.  Mr.  Davis,  on  the  day  that  this  accident 
happened  you  were  working  where? 

A.     E.  Freeman's. 

Q.  Do  you  recall  an  accident  that  happened 
at  the  intersections  of  Beckwith  Road  and  the 
railroad  crossing?  A.     Yes,  I  do. 

Q.  Prior  to  the  time  that  this  accident  hap- 
pened, what  were  you  doing? 

A.     Prior  to  this  time? 

Q.    Yes. 

A.  Well,  I  was — what  was  I  doing  that  morn- 
iag? 
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Q.     That  is  right. 

A.     Well,  I  was  driving  down  North  Road. 

Q.  Where  is  North  Road  with  reference  to 
Beckwith  Road? 

A.     It  is  south  of  Beckwdth  Road. 

Q.  I  have  just  a  rough  diagram  here,  Mr. 
Davis,  and  I  have  indicated  Beckwith  Road  here 
as  coming  into  the  crossing  and  Highway  99. 
Would  North  Avenue  or  North  Road  be  some- 
where to  the  south?  A.     It  would. 

Q.  In  the  direction  I  am  indicating  here  to 
the  right  of  the  [104]  diagram,  is  that  right? 

A.  It  would  be  the  south  of  it.  It  w^ould  be 
the  right  of  it. 

Q.  That  is  right,  to  the  south  of  Beckwith  Road 
or  to  the  right  of  the  diagram. 

A.     To  the  right  of  the  diagram. 

Q.    Where  had  you  come  from? 

A.    Where  had  I  come  from  that  morning? 

Q.     That  is  right. 

A.     I  had  come  from  Freeman's. 

Q.    Where  were  you  going? 

A.  I  was  going  over  to  a  fellow  by  the  name 
of  Evans  across  99,  over  on  Dale  Road. 

Q.  Were  you  alone  or  did  you  have  someone 
with  you?  A.     I  had  a  fellow  with  me. 

Q.    What  was  his  name?  A.     Lucas. 

Q.     Do  you  remember  his  first  name? 

A.    Louis  Lucas,  I  believe. 

Q.    Where  did  he  live  or  work  then? 

A.  He  lived  about  a  quarter  of  a  mile  to  the 
west  of  me,  working  for  a  fellow  by  the  name  of 
Corsan. 
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Q.     What  was  his  occupation? 

A.     Dairy  milker. 

Q.     Do  you  know  where  he  lives  now? 

A.     No,  I  do  not.  [105] 

Q.    What  was  the  last  time  you  saw  Mr.  Lucas? 

A.  The  last  time  I  saw  Mr.  Lucas  was  about — 
well,  it  was  about  in  the  middle  of  the  year,  in  July, 
I  believe,  of  1945,  something  like  that.  I  don't 
recall  the  exact  date. 

Q.     1945  or  1946? 

A.  1945.  I  don't  know  just  exactly — oh,  '45 — 
no,  I  have  seen  him  about  a  month  after  that  or 
something  like  that.  I  don't  know  just  when.  I 
know  I  had  taken  him  there.  I  didn't  know  the 
fellow  so  well.  I  had  taken  him  over  to  this  place 
on  the  morning  of  the  accident.  He  hired  me  to 
take  him  over  there  to  this  Mr.  Evans'  ranch  and 
after  that  he  moved  away,  and  I  met  him  at  one 
time  after  that.  I  don't  know  just  exactly  how 
long  it  was,  maybe  a  month  or  two  after  that, 
something  like  that. 

Q.  In  any  event,  Mr.  Davis,  did  you  see  an 
accident  between  a  locomotive  and  an  automobile 
at  the  intersection  of  Beckwith  Road  and  the 
Southern  Pacific  railroad  tracks  there  ? 

A.     I  did,  yes,  sir. 

Q.  Had  you  seen  that  particular  locomotive  be- 
fore this  accident  happened? 

A.     Before?    Yes,  sir. 

Q.    Where  was  that  locomotive  when  you  first 

saw  it? 

A.     Just  behind  me,  after  I  crossed  North  Road, 
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across  the  crossing,  the  railroad  crossing  on  North 
Road — just  not  exactly  behind  me,  behind  and  to 
the  left  of  me.  [106] 

Q.  Here  is  a  diagram  that  Mr.  Dunne  has  put 
on  the  board,  and  according  to  that  diagram  North 
Road  comes  into  the  right  of  the  map  here  across 
the  railroad  tracks.  This  is  Highway  101  running 
through  here.  Here  is  Beckwith  Road  over  to 
the  left.  In  other  words,  Beckwith  Road  would 
be  approximately  north  or  northwest  of  North 
Avenue. 

A.     It  is  99  instead  of  101. 

Q.  Did  I  saw  101?  I  am  sorry.  Highway  99. 
And  you  say  the  locomotive  was  behind  you  when 
you  first  saw  it?  A.     Yes,  sir. 

Q.  Whereabouts  was  it  behind  you?  Just  in- 
dicate here,  if  you  will. 

A.  Just  as  I  went  across  the  road,  across  here, 
I  stopped  at  the  railroad  crossing  and  looked  down 
the  track,  and  I  rolled  across,  and  it  whizzed  behind 
me  about  10  feet  after  I  crossed;  I  looked  around 
to  my  left  and  to  the  side  of  me  and  there  it  was. 

Q.  When  you  say  it  whizzed  behind  you,  where- 
abouts was  your  automobile? 

A.  It  was  about  10  foot  across  the  track  to 
the  east. 

Q.     To  the  east  of  the  track,  is  that  right? 

A.    Yes. 

Q.  What,  if  anything,  that  caused  your  atten- 
tion to  the  locomotive  as  you  went  across  the  track  ? 

Mr.  Dunne:    That  is  objected  to  as  immaterial. 

The  Court:    Overruled. 
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The  Witness :    Go  ahead  and  answer  ? 

The  Court:    Go  ahead. 

The  Witness:  I  didn't  see  the  train.  I  stopped 
at  the  track.  I  didn't  see  the  train,  and  when  it 
whizzed  behind  me  it  excited  me  and  so  I  thought, 
''Well,—" 

Mr.  Dmine:    Just  a  moment. 

Mr.  Myers:  Leave  out  what  you  thought,  Mr. 
Davis. 

The  Witness:  The  train  looked  dangerous  to 
me,  see? 

Mr.  Dmme:  I  move  to  strike  that  out. 

The  Court:     That  may  be  stricken  out. 

The  Witness:  It  caused  me — I  whizzed  onto  99 
and  I  went  right  on  up  the  road,  increased  my 
speed  up  rapidly  to  try  to  clock  the  train,  to  see 
how  fast  it  was  going,  and  I  made  a  remark 

Q.  (By  Mr.  Myers) :  Wait  a  minute.  Now, 
why  did  you  do  that? 

A.  Well,  I  knew  it  was  dangerous,  you  see,  the 
way  it  was  going. 

Mr.  Dunne:    I  move  to  strike  that  out. 

The  Court:  That  my  stricken.  He  can  describe 
his  act.  It  is  not  a  question  requiring  the  intent 
of  a  person.  We  are  dealing  with  what  he  did  and 
what  he  saw.  The  jury  are  to  disregard  any  an- 
swer which  I  have  stricken. 

Q.  (By  Mr.  Myers) :  You  took  out  after  it,  is 
that  right?  A.    I  did.  [108] 

Q.  Did  you  have  your  eye  on  that  locomotive 
then  continuously  up  to  the  time  that  this  other 
accident  happened?  A.    Yes,  sir. 
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Q.  Will  you  tell  us  whether  or  not  during  that 
whole  distance  that  the  locomotive  traveled  while 
you  were  watching  it  there  was  any  bell  ringing 
on  that  locomotive  or  any  whistle  sounding? 

A.    No,  sir. 

Q.  Did  any  whistle  sound  at  all  when  you 
crossed  the  track  at  North  Avenue? 

Mr.  Dunne:  That  is  objected  to  as  immaterial 
and  calling  for  a  conclusion. 

The  Court:  I  think  I  will  object  to  that.  He 
said  he  did  not  see  the  train,  and  therefore  the 
same  ruling  applies  to  him  as  I  made  in  the  case 
of  the  other  witness.  He  can  only  testify  as  to 
whether  he  heard  a  whistle. 

Mr.  Myers:     Yes,  your  Honor. 

Q.     Did  you  hear  any  bell  or  any  whistle? 

A.  I  heard  a  whistle  just  after  he  crossed  North 
Road. 

Q.     After  you  crossed  ?  A.     After  I  crossed. 

Q.     After  you  crossed  the  railroad  track 

A.     Yes,  sir. 

Q.    — you  say  you  then  heard  a  whistle  ? 

A.  After  I  crossed,  the  train  w^as  just  across 
North  Road,  it  [110]  whistled. 

Q.     How  did  it  whistle? 

A.     Just  one  blast. 

Q.  You  took  out  after  this  engine,  Mr.  Davis, 
and  tell  us  what,  if  anything,  you  saw  at  Beckwith 
Road. 

A.  I  had  taken  out  after  the  engine.  I  wanted 
to  know^  how  fast  it  was  going  because  it  almost 
got  me. 
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Mr.  Dunne:  I  move  to  strike  that  out  as  a 
conclusion.  This  man  can  state  what  he  did,  what 
he  saw  and  what  he  heard. 

The  Court:  That  may  be  stricken.  Strike  that 
out. 

The  Witness:  I  seen  a  car  coming  up  on  Beck- 
with  Road,  just  up  the  crossmg  there,  and  then 
''bang"  it  hit  it,  and  debris  blew  all  over.  And 
so  I  turned  right  aroimd,  just  m  the  intersection 
of  Dale  Road,  and  I  pulled  out  and  went  back 
over  to  the  accident. 

Q.  (By  Mr.  Myers) :  Now,  you  say  you  turned 
right  around  at  the  intersection  of  Dale  Road  and 
Highway  99.  Will  you  look  on  this  map  and  see 
if  you  see  the  intersection  of  Dale  Road  and  High- 
way 991 

A.     Yes,  sir,  right  here    (indicating). 

Q.  At  this  point  you  say  you  turned  around  and 
you  did  what? 

A.  Turned  around  and  went  back  over  to  the 
scene  of  the  accident. 

Q.  When  you  got  over  to  the  scene  of  the  acci- 
dent what,  if  anything,  did  you  see?  [110] 

A.  When  I  got  over  there  I  seen  an  elderly 
man  who  was  laying  out — one  of  the  elder  of  the 
three — laying  out,  apparently  dead,  and  one  of  the 
boys  was  laying  out  prone  there,  seemed  to  be 
unconscious,  and  another  one  of  the  fellows  was 
in  the  car,  so  I  got  in  there  and  helped  to  take 
him  out. 

Q.  Did  you  see  this  young  man  here,  John  Mar- 
tin Souza?  A.    Yes,  sir. 
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Q.     Where  was  he? 

A.  He  was  laying  x)rone  out  at  the  front  of 
the  accident  like  facing  east. 

Q.     Was  he  conscious  or  unconscious'? 

A.     He  was  unconscious. 

Q.    What  else  did  you  do  then? 

A.  Well,  I  stayed  there  and  helped  around 
there  until  the  ambulance  came  up,  and  then  I 
went  on  my  way. 

Q.  While  you  were  there  did  you  observe  what, 
if  anything,  happened  to  the  engine,  the  locomo- 
tive? 

A.     In  the  accident,  you  mean? 

Q.     No,  after  the  accident. 

A.  Well,  they  backed  down  the  track — they  went 
on  up  the  road  quite  a  ways,  a  thousand  foot  or 
better,  and  then  they  backed  down  and  the  engine 
crew  got  out,  three  or  four  fellows. 

Q.  You  say  they  went  on  down  the  highway 
a  thousand  feet  or  better? 

A.     Anyway  a  thousand  feet  or  better.  [Ill] 

Q.  When  they  backed  down  or  backed  to  the 
scene  of  this  accident,  did  you  observe  how  many 
people  got  out  of  the  cab  of  that  locomotive? 

A.     I  know  it  was  three. 

Q.     You  know  that  there  were  at  least  three? 

A.     I  know  that  there  was  at  least  three. 

Q.  Did  you  observe  anything  about  that  loco- 
motive with  reference  to  its  color  or  anything? 

A.     I  know  it  had  a  silver  front.     I  know  that. 

Q.  On  this  particular  morning,  as  you  drove 
down  North  Avenue  and  you  made  your  stop  there 
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at  the  intersection  of  North  Avenue  and  the  rail- 
road tracks,  what,  if  anything,  did  you  observe 
with  reference  to  climatic  conditions? 

A.  Well,  the  sun  was  shining  in  my  face,  there 
was  a  kind  of  a  hazy  morning,  and  I  suppose  that 
obstructed  my  view  of  the  train. 

Q.  How  far  down  the  railroad  tracks  to  your 
right  and  to  your  left  could  you  see  *? 

A.     Oh,  about  250,  300  feet. 

Q.  250  or  300  feet,  is  that  right,  sir?  How 
would  you  describe  that  haze?  Was  it  a  fog  or 
just  what  was  it? 

A.  It  was  a  low-hanging  haze,  a  fall  morning. 
I  don't  know.  It  was  just  about  right  in  my  eyes 
where  I  couldn't  see  very  far.  It  wasn't  a  cloudy 
morning.  It  was  kind  of  a  haze,  kind  of  a  damp 
fog.  [112] 

Q.  This  was  a  fall  morning  and  was  it  cold 
that  morning? 

A.  Well,  it  wasn't  so  cold.  It  was  kind  of  a 
cold  morning. 

Q.     The  sun  was  shining  brightly,  was  it? 

A.     Yes,  sir. 

Q.  Any  estimate  as  to  the  speed  of  the  locomo- 
tive as  it  traveled  from  the  point  you  first  saw  it 
at  North  Avenue  up  to  the  scene  of  the  accident 
at  Beckwith  Road? 

A.  You  want  to  know  how  fast  we  figured  it 
was  going? 

Q.    What  is  that? 

A.  You  want  to  know  how  fast  we  thought  it 
was  going? 
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The  Court:  That  is  right,  not  in  terms  of  fast 
or  slow,  but  in  miles  per  hour. 

The  Witness:    60  miles  an  hour. 

Mr.  Myers:    You  may  cross  examine. 

The  Court:  I  think  so  as  not  to  break  the  con- 
tinuity of  the  cross  examination  we  will  take  a 
short  recess  at  this  time.  It  is  stipulated  the  usual 
admonition  has  been  given.     Ten  minutes. 

(Recess.)   [113] 

The  Court:    Proceed. 

Cross-Examination 

Q.  (By  Mr.  Dunne)  :  Mr.  Davis,  you  were  driv- 
ing east  on  North  Road  approaching  the  railroad 
track  and  Highway  99,  were  you? 

A.     Correct. 

Q.  Before  crossing  a  railroad  track  you  stop ;  is 
that  right?  A.     Yes. 

Q.  You  were  stopped.  When  you  stopped  how 
far  could  you  see  to  your  right? 

A.    About  250  or  300  feet. 

Q.     How  far  could  you  see  to  your  left? 

A.     Oh,  a  little  further  than  that. 

Q.    How  much  further? 

A.    Maybe  a  hundred,  two  hundred  feet  further. 

Q.  Then  to  your  left  you  could  see  only  350  to 
400  feet;  or  so,  is  that  correct? 

A.  To  my  left,  or  right?  I  could  see  250  or 
300 — the  sun  was  shining  in  my  face. 

Q.     To  your  left. 

A.     I  could  see  further. 
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Q.     I  want  to  know  how  far. 

A.     Three  or  four  hundred  feet. 

Q.     Why  couldn't  you  see  any  further? 

A.     Why  couldn't  I? 

Q.     Yes.   [114] 

A.     On  account  of  a  haze. 

Q.     Will  you  please  describe  that  haze  for  us? 

A.  Well,  it  was  a  little  mist  or  a  haze  hanging 
above  the  ground  four  or  five  feet. 

Q.     Was  it  down  to  the  ground? 

A.     No,  it  wasn't  exactly  right  on  the  ground. 

Q.     How  high  above  the  ground  did  it  extend? 

A.     Something  like  ten  or  twelve  feet. 

Q.     Above  that  the  sun  was  shining? 

A.    Yes. 

Q.  So  there  was  no  haze  to  interfere  with  an 
object  that  was  15  feet  high? 

A.  Well,  there  must  have  been;  I  didn't  see 
the  trees. 

Q.  Never  mind  about  not  seeing  the  trees.  I 
want  to  know  about  the  haze.  Was  there  anything 
in  the  haze  to  interfere  with  an  object  that  was 
15  feet  above  the  ground?  A.    Yes. 

Q.    What?  A.     The  haze. 

Q.     How  high  was  that  haze? 

A.    Well,  I  don't  know  just  how  high  it  was. 

Q.     Give  us  your  best  recollection. 

A.    12  to  15  feet. 

Q.     15  feet,  now.     Was  it  higher  than  15  feet? 

A.    I  don't  know.  [115] 

Q.  You  did  say  that  you  crossed  the  railroad 
track  and  the  locomotive  passed  behind  you,  did 
it  not?  A.    Yes. 
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Q.  Was  that  locomotive  continuously  and  con- 
tinually in  your  vision  from  that  time  until  the 
time  of  the  accident? 

A.  Did  he  continue  on  in  my  vision?  I  whizzed 
right  around  the  turn  to  my  left  on  Highway  99 
and  went  right  on  up  the  road  45  to  50  miles  an 
hour. 

Q.     Were  you  looking  at  the  locomotive? 

A.    Yes. 

Q.     Was  it  within  your  vision  all  this  time? 

A.     It  was. 

Q.    Anything  to  interfere  with  that  vision? 

A.    No. 

Q.    Did  it  ever  pass  out  of  your  vision? 

A.    No. 

Q.  Highway  99  is  a  divided  highway  and  was 
at  that  time?  A.    Yes. 

Q.  There  were  trees  in  the  middle  of  that  island 
dividing  the  two  sets  of  lanes,  weren't  there? 

A.  Well,  the  way  I  remember,  I  don't  know;  I 
don't  think  so. 

Q.  Were  there  any  trees  or  shrubs  along  the 
side  of  the  railroad  track  between  you  and  the  loco- 
motive ? 

A.     Not  between  me  and  the  locomotive,  no. 

Q.  Take  a  look  at  this  picture.  You  will  see 
on  the  far  [116]  side  of  the  railroad  track  there 
a  row  of  trees.  Were  they  there  at  the  time  of 
the  accident? 

A.     On  the  far  side  of  the  railroad  track? 

Q.    Yes. 

A.     They  were  there. 
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Q.  They  were  between  you  and  the  locomotive, 
were  they  not?        A.     No,  sir. 

Q.     Were  they  there? 

A.  They  were  there,  but  they  wasn't— those 
trees  are — not  between  me  and  the  locomotive. 

Q.  Those  trees  are  between  the  railroad  track 
and  Highway  99,  aren't  they?  A.     No. 

Q.  That  is  Defendant's  F.  Will  you  look  at 
Defendant's  Exhibit  H  and  tell  me  whether  the 
row  of  trees  that  appears  there  is  between  the 
railroad  track  and  Highway  99? 

A.  That  row  of  trees  comes  out  in  opposite 
direction  on  99;  that  is  not  between  the  railroad 
track — 99  and  the  railroad  track. 

Q.     You  recognize  that  picture? 

A.  That  looks  like — that  is  Beckwith  Road  with 
the  little  road  turning  out,  that  is  about  right  there. 

Q.  Can  you  in  that  picture  distinguish  High- 
way 99?  A.    Yes.    Oh,  no,  I  can't. 

Q.  Look  at  Defendant's  Exhibit  I.  Do  you 
see  Highway  99,  or  [117]  any  part  of  it,  in  that 
picture  ? 

A.  I  don't  see  it  there.  I  don't  know  much 
about  photographs. 

Q.  What  is  tliis  right  along  here,  a  paved  strip 
I  am  putting  my  finger  to  the  left  of  that  picture, 
beyond  this  railroad  track  ?  A.     What  is  that  ? 

Q.    Yes. 

A.     That  is  a  paved  strip,  that  is  a  road. 

Q.    What  road? 

A.     I  don't  know  what  road;  I  can't  tell. 

Q.     Is  it  any  part  of  Highway  99? 
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A.  It  looks  more  like  99  over  here,  but  it  is 
not,  I  know.  That  is  Beckwith  Road.  I  know  it 
by  this. 

Q.  You  can't  see  Highway  99  in  that  picture, 
at  all? 

A.    No.    If  that  is  it  over  there,  that  is  it. 

Q.  On  that  picture  as  you  look  at  it,  were  those 
trees  between  the  railroad  track  and  the  road? 

A.     Well,  that  don't  look  like  Highway  99  to  me. 

Q.  I  show  you  Plaintiff's  Exhibit  No.  2.  Can 
you  recognize  that  photograph?  A.     Yes. 

Q.    What  is  that? 

A.     That  is  a  railroad  crossing. 

Q.    Where? 

A.  I  can't  tell.  That  is  just  a  cross-arm  on  a  rail- 
road.   It  [118]  doesn't  show  exactly  where,  plainly. 

Q.  Do  you  see  beyond  the  railroad  track  in 
that  photograph  a  row  of  trees?  A.     I  can. 

Q.  Do  you  see  any  highway  between  the  trees 
and  the  railroad  track? 

A.  I  can  see  a  print  of  a  road  there;  I  can't 
swear  it  is  99  in  that  picture,  from  that  photograph. 

Q.  It  is  your  testmiony  now,  however,  that  as 
you  came  northw^ard  on  Highway  99,  and  as  the 
locomotive  was  traveling  from  North  Road  toward 
Beckwith  Road,  that  you  were  looking  at  the  loco- 
motive all  that  time?  A.     Yes,  I  did. 

Q.     And  it  was  always  within  your  vision? 

A.    Yes. 

Q.  There  was  nothing  to  interfere  with  your 
vision  whatsoever?  A.     No. 
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Q.     I  show  you  a  photograph  and  ask  you  if 
you  can  recognize  that. 

A.    I  do.    That  is  99. 

Q.     Highway  99.     Where? 

A.    Well,  I  don't  know  where.    I  know  it  looks 
like  99. 

Q.     Will  you  notice  in  that  photograph  there  are 
two  lanes  of  highway?  A.    Yes. 

Q.    How  many  lanes  of  highway  were  there  on 
99?  [119]  A.     Two  lanes. 

Q.    Just  two? 

A.  Just  two.  Well,  it  is  a  double  highway, 
four  lanes. 

Q.  Four  lanes.  There  were  two  lanes  for  north- 
ward traffic  from  Modesto  up  toward  Manteca? 

A.    Yes. 

Q.  And  there  were  two  lanes  for  southward 
traffic  from  Manteca  toward  Modesto? 

A.    Yes. 

Q.  They  were  divided  by  a  strip  in  between, 
were  they  not?  A.     Yes. 

Q.  There  were  trees  and  shrubbery  growing  in 
that  strip? 

A.  Well,  some  places  along  this  road,  yes ;  other 
places  it  was  not. 

Q.  Between  North  Avenue  and  Beckwith  Road, 
in  that  strip  between  the  two  pairs  of  lanes,  were 
there  any  trees  or  shrubbery? 

A.  No,  I  don't  think  there  was.  I  could  keep 
my  eye  right  on  the  train  all  the  way  up. 

Mr.  Dunne:  I  ask  this  be  introduced  for  iden- 
tification. 
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(The  photograph  was  marked  Defendant's 
Exhibit  L  For  Identification.) 

Q.  (By  Mr.  Dmme) :  I  will  show  you  another 
picture  and  ask  you  if  you  recognize  that  photo- 
graph. A.     That  is  Highway  99. 

Q.    Where,  do  you  know?  [120] 

A.  I  don't  know  j^ist  where,  but  I  recognize 
the  line  here,  looks  like  a  chicken  ranch  there  that 
I  used  to  have. 

Q.  That  is  between  North  Road  and  Beckwith 
Road,  isn't  it?  A.     No,  it  is  not. 

Q.  It  is  between  the  intersection  of  North  Road 
and  Dale,  isn't  it? 

A.     No.  I  am  pretty  sure  it  is  not. 

Mr.  Dunne:  I  ask  this  be  marked  for  identifi- 
cation. 

(The   photograph   was   marked  Defendant's 
Exhibit  M  for  Identification.) 

Q.  (By  Mr.  Dunne)  :  I  show  you  another  pic- 
ture. Do  you  recognize  this? 

x\.     Yes,  sir.  Looks  like  Highway  99. 

Q.     Do  you  know  where? 

A.     No,  I  don't  know  where. 

Mr.  Dunne:  I  ask  that  this  picture  be  marked 
for  identification. 

(The  photograph  was  marked  for  Defend- 
ant's Exhibit  N  for  Identification.) 

Q.  (By  Mr.  Dunne) :  Here  is  another  one.  Do 
you  recognize  that? 
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A.  It  looks  like — all  I  say  say,  it  looks  like 
Highway  99. 

Q,     Do  you  know  where?  A.     No. 

Mr.  Dunne :  I  ask  that  this  be  marked  for  iden- 
tification. 

(The   photograph  was  marked  Defendant's 
Exhibit  O  for  [121]  Identification.) 

Q.  (By  Mr.  Dunne) :  Do  you  recognize  that 
photograph  ? 

A.     I  don't  know  exactly. 

Q.  Don't  you  recognize  that  as  the  intersection 
of  HighAvay  99  and  Dale  Road? 

A.  And  Dale  Road?  That  don't  look  like  Dale. 
Dale  Road  turns  off  to  the  right  of  99. 

Q.  Isn't  that  road  intersecting  there  turning 
off  to  the  right? 

A.     Well,  this  picture  is  going  north,  it  is 

Q.  Look  at  it  again.  Do  you  know  Brownie's 
gas  station?  A.     Brownie's? 

Q.    Yes. 

A.  Is  that  right  next  to  Woodbridge  Store?  I 
know  it. 

Q.     That's  right. 

A.  I  know  it,  then.  I  didn't  know  the  name 
of  it. 

Q.     Do  you  see  it  in  that  photograph? 

A.  I  believe  I  recognize  the  station,  there.  I 
can't  tell  that  it  is. 

Q.  Is  that  the  gas  station  on  Highway  99  that 
is  slightly  north  of  where  Dale  Road  turns  off? 

A.  I  am  not  positive.  I  believe  that  is  it.  If  that 
is  the  gas  station  that  is  it. 
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Q.     Do  you  know  where  the  power  line  is? 

A.     Yes.  [122] 

Q.  Do  you  recognize  the  power  line  in  that 
photograph,  power  towers? 

A.  That  doesn't  look  quite  like  that.  Dale  Road 
doesn't  turn  of£ — don't  look  like  it  turns  off  at 
that  short  an  angle.  However,  it  could.  I  don't 
know  much  about  photographs.  I  can't  tell  too 
much  about  them. 

Mr.  Dunne:  I  ask  this  be  marked  for  identifica- 
tion. 

(The   photograph  was  marked  Defendant's 
Exhibit  P  for  Identification.) 

Q.  (By  Mr.  Dunne) :  Do  you  recognize  that 
one?  There  is  a  sign  there  that  may  help  you. 

A.     That  is  more  plain.  That  is  more  like  it. 

Q.     What  is  that?  A.     It  is  Dale  Road. 

Q.     Just  ahead  do  you  see  the  gas  station? 

A.     Yes. 

Q.     And  the  power  line  tower?  A.     Right. 

Q.     And  Highway  99?  A.     I  do. 

Q.     Do  you  recognize  it?  A.     Yes. 

Q.  And  beyond  that  a  row  of  trees  between 
those  two  lanes  and  the  other  two  lanes;  isn't  that 
correct  ? 

A.  I  see  in  this  picture  some  low  shrubs  here, 
some  trees  [123]  on  up 

Q.  Between  where  that  picture  was  taken  and 
the  railroad  tracks? 

A.     That  is  the  way  the  picture  shows  here. 
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Q.  Is  that  a  correct  representation  of  the  way 
it  appears  at  that  time  in  that  point  approximately 
south  and  east  of  the  intersection  of  Dale  Road 
and  Highway  99,  looking  in  a  generally  north- 
westerly direction? 

A.  Well,  I  can  see — I  don't  know  where,  exactly 
— it  don't  look  exactly  right  there.  This,  here,  the 
row  of  trees  begins  past,  on  the  other  side,  north 
of  Beckwith  Road,  looks  in  the  picture. 

Q.  AVhat  is  this  row  of  trees,  right  here,  to  the 
very  left  of  the  photograph  ?  A.     What  is  that  ? 

Q.     Yes. 

A.     The  very  left,  it  looks  like  a  walnut  orchard. 

Mr.  Dunne:  We  ask  that  this  be  marked  for 
identification. 

(The   photograph   was   marked  Defendant's 
Exhibit  Q  for  Identification.) 

Q.  (By  Mr.  Dunne) :  After  you  crossed  the 
railroad  track  you  were  going  to  turn  left  on  High- 
way 99,  were  you  not?  A.     Yes. 

Q.  Using  the  directions  you  have  been  using, 
you  were  going  to  cross  over  to  the  north  lane? 

A.     Cross  the  north  lane?  [124] 

Q.  Across  to  the  north  lane,  and  you  were  go- 
ing to  turn  left  and  go  north  on  Highway  99? 

A.     Because  there  is  a  right-hand  lane,  naturally. 

Q.  In  order  to  do  that  you  had  to  cross  two 
south  lanes,  southbound  lanes,  didn't  you? 

A.     Cross  two  southbound  lanes? 

Q.    Yes. 

A.  Yes.  The  one  lane  over  there,  had  to  cross 
the  left  lane  going  into  the  right  lane. 
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Q.  Did  you  make  a  stop  before  you  crossed 
those  two  southbound  lanes'? 

A.  I  went  up  there  and  paused,  and  there  was 
no  traffic  coming,  so  I  w^hizzed  right  on  around. 

Q.  Let's  get  this  straight,  then.  You  came  down 
North  Avenue,  or  North  Road,  toward  the  railroad 
track,  and  stopped?  A.     Yes. 

Q.  I  will  put  a  cross  there.  I  am  drawing  a  line 
now  following  your  course.  Then  you  went  across 
the  railroad  track  and  stopped  again  before  cross- 
ing the  southbound  lane  ? 

A.  Naturally,  just  paused  a  minute,  just  a  min- 
ute; there  wasn't  traffic  that  morning,  it  wasn't 
much  at  that  time  of  the  morning,  so  I  just  whizzed 
right  on  aroimd. 

Q.     But  you  did  make  a  pause  there? 

A.     Just  a  pause. 

Q.  Just  after  you  crossed  over  the  railroad  track 
about  ten  [125]  feet  that  locomotive  went  by? 

A.    Yes. 

Q.  Then  it  passed  you  before  you  made  the 
pause?  A.     Yes,  just  before  I  made  it. 

Q.  Then  after  you  made  the  pause  you  crossed 
the  southbound  lane  and  got  into  the  northbound 
lane;  is  that  correct? 

A.     It  is  a  wide  crossing  there. 

Q.  So  you  got  into  the  north  lane  and  you  kept 
on  up  the  north  lane  until  you  got  to  the  crossing 
with  Dale  Road?  A.     Yes. 

Q.  Now,  then,  as  you  were  traveling,  after  you 
got  in  the  north  lane,  you  were  traveling  up  to- 
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ward  Dale  Road,  you  were  going  45  miles  an  hour? 

A.  Well,  45  or  over.  I  never  looked  at  my 
speedometer. 

Q.  Do  you  remember  when  your  deposition  was 
taken  in  this  case?  A.     Yes. 

Q.  Your  deposition  was  taken  in  Mr.  Myers' 
office  in  the  Bank  of  America  Building,  in  Oak- 
land, on  the  7th  of  November,  1946,  was  it  not? 

A.     7th  of  November? 

Q.    Yes. 

A.  I  don't  remember  the  exact  date.  I  know  I 
was  up  there,  yes. 

Q.     It  was  taken  about  November,  1946? 

A.     Yes.  [126] 

Q.  At  that  time  you  were  under  oath,  were  you 
not  ?  A.     Yes. 

Q.  And  questions  were  put  to  you  and  you  made 
various  answers;  is  that  correct?  A.     Yes. 

Q.  At  that  time  were  you  endeavoring  to  testify 
truthfully?  A.     Never,  did  you  say? 

Q.     Were  you  trying  to  testify  truthfully. 

A.    Yes. 

Q.  I  want  you  to  look  at  page  20  of  your  deposi- 
tion, at  line  9.  At  that  time  I  will  ask  you  if  this 
question  was  put  at  you  and  you  did  not  give  this 
answer : 

"Q.  How  fast  did  you  travel  down  the  highway 
after  you  turned  on  to  Highway  99  going  north 
to  turn  down  Dale  Road? 

"A.     Oh,  about  45." 

Did  you  so  testify? 
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A.    Well,  between  45  and  50  or  60  miles  an  hour. 

Q.  Please,  just  a  minute.  Did  you  so  testify 
when  your  deposition  was  taken  ? 

The  Court:  I  presume  counsel  will  stipulate 
that 

Mr.  Myers:     Yes,  I  will  stipulate. 

The  Court:  It  is  continuing  on  his  deposition 
he  so  testified. 

Mr.  Dunne:     Line  19: 

**Q.  You  drove  from  North  Road  and  the  in- 
tersection of  [127]  the  railroad  track,  down  High- 
way 99,  and  then  down  Dale  Road  to  a  point  about 
opposite  the  scene  of  the  accident? 

A.  Just  about  opposite,  maybe  not  quite,  I  don't 
know. 

Q.     At  45  miles  an  hour,  is  that  right? 

A.     That  is  right." 

A.    Between  45  and  50. 

Q.     Just  a  minute.  Did  you  so  testify? 

Mr.  Myers:     I  will  stipulate  the  witness  did. 

A.     I  did. 

Q.  (By  Mr.  Dunne)  :  On  your  deposition  you 
did  not  say  between  45  and  50,  did  you? 

A.     I  don't  remember  if  I  said  it,  or  not. 

Q.  Is  that  correct,  is  that  the  way  you  testified 
on  your  deposition,  what  you  have  before  you, 
there?  A.     That  is  the  way  I  testified. 

Q.  All  right.  After  you  got  to  Dale  Road  you 
turned  to  the  right  on  Dale  Road,  did  you  not? 

A.    Yes. 

Q.  You  then  went  down  Dale  Road  about  a 
quarter  of  a  mile?  A.     No. 
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Q.  Now,  if  you  will  turn  to  page  15  of  your 
deposition,  look  at  line  3: 

''Q.  About  how  far  had  you  gone  down  Dale 
Road  at  the  time  of  the  accident  ? 

A.  Well,  just  about — oh,  something  like  a  quar- 
ter of  [128]  a  mile.'' 

You  so  testified,  did  you  not? 

A.     I  went  back  over  to 

Q.     Just  a  minute.  Answer  my  question,  please. 

A.     I  so  testified. 

Q.     If  you  have  an  explanation  you  can  give  it. 

A.     I  testified  to  that,  yes. 

Q.     The  next  question  and  answer: 

''Q.  Were  you  about  at  a  point  where,  if  Beck- 
with  Road  ran  right  straight  on  through  across  to 
Dale  Road,  would  that  be  about  the  point  where 
you  were?  A.     Approximately." 

Did  you  so  testify?  A.     Yes. 

Q.  Then  if  you  will  look  at  this  diagram,  this 
is  Beckwith  Road  if  Beckwith  Road  were  extended 
across  the  field,  it  would  extend  right  across  to 
about  where  Walnut  Road  is?  A.    Yes. 

Q.  That  is  about  where  you  got,  to  the  opposite 
of  Beckwith  Road? 

A.  No,  I  got  down  in  here.  I  was  over,  right 
in  about  there. 

Q.  You  got  right  in  here.  I  will  put  on  this 
exhibit,  which  is  Court's  Exhibit  1,  a  circle  right 
around. 

Let  me  ask  you  this  question:  On  your  deposi- 
tion you  testified:  [129] 
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''Q.  Were  you  about  at  a  point  where,  if  Beck- 
with  Road  ran  right  straight  on  through  across  to 
Dale  Road,  would  that  be  about  the  point  where  you 
were?  A.     Approximately." 

Did  you  so  testify? 

A.     Yes,  I  testified. 

Q.  Was  that  testimony  correct  at  the  time  you 
gave  it? 

A.  Well,  since  then  I  have  been  up  there.  I 
would  state  I  wasn't  that  far  up  the  road. 

Q.  That  was  your  best  recollection  in  Novem- 
ber, 1946,  at  the  time  your  deposition  was  taken, 
wasn't  it? 

A.     That  was  my  best  recollection,  yes. 

Q.  Now,  you  have  been  up  there  since  then;  is 
that  correct? 

A.  On  the  way  up  from  Los  Angeles  the  other 
day  I  drove  up  the  road  just  to  refresh  my  memory 
on  it  to  see  really  where  I  was  at. 

Mr.  Myers:  Pardon  me,  your  Honor:  May  I 
ask  counsel  what  page  he  is  referring  to  in  the 
deposition  ? 

Mr.  Dumie:  Page  15.  I  thought  I  told  that  to 
the  witness. 

Mr.  Myers :     Thank  you. 

Q.  (By  Mr.  Dunne) :  Now,  did  you  see  the  ac- 
cident, itself?  A.    Yes. 

Q.  Will  you  please  tell  us  exactly  what  you 
saw  ? 

A.  Just  as  I  entered  Dale  Road  I  seen  a  car 
come  u])  on  the  crossing  of  Beckwith  Road,  and 
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just  at  the  time  of  the  accident  [130]  they  just 
approxunately,  they  was  almost  together,  and  then 
I  seen  debric  flying  through  the  air,  fenders,  tires 
and  things,  and  then  I  turned  right  around  right 
then  and  went  right  back  over  there,  over  to  the 
accident,  the  scene  of  the  accident,  to  help  take 
care  of  the  injured. 

Q.     What  color  was  the  automobile? 

A.  Well,  the  automobile  was,  I  don't  know,  I 
don't  remember  exactly,  some  kind  of  a  light  color, 
grayish,  blue,  tan  color,  or  something. 

Q.  You  had  no  trouble  seeing  that  through  the 
haze,  did  you?  A.     No,  I  did  not. 

Q.  Did  you  see  the  automobile  knock  down  one 
of  the  crossing  signs  at  the  crossing? 

A.  I  seen  when  the  train  hit  it,  it  hit  the  sign 
and  the  sign  went  up  in  the  air. 

Q.     The  sign  was  painted  white,  wasn't  it? 

A.    Yes. 

Q.  You  had  no  trouble  seeing  that  through  the 
haze,  did  you? 

A.  Had  no  trouble  looking  to  the  left.  I  could 
see  further  to  the  left. 

Q.  How  far,  what  is  your  estimate  of  the  dis- 
tance from  the  crossing — the  distance  from  the  in- 
tersection of  Dale  Road  to  the  crossing? 

A.  I  will  say  about  five  or  six  hundred  feet, 
in  my  estimation. 

Q.  Were  there  any  trees,  or  shrubs,  or  any- 
thing of  that  sort  [131]  within  your  line  of  vision? 

A.     There  was  nothing  to  obstruct  my  view. 

Q.     I  want  to  call  your  attention  to  this  dia- 
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gram.  The  circle  you  put  as  being  the  place  where 
you  stopped  and  turned  and  the  point  of  accident. 
Will  you  now  say  there  were  no  shrubs  or  trees 
or  anything  that  would  affect  your  line  of  vision! 

A.  There  wasn't  nothing.  I  could  see  the  loco- 
motive and  the  car  plain. 

Q.     About  w^hat  time  of  the  morning  was  it? 

A.     It  was  around  nine  o'clock. 

Q.  After  the  accident  did  the  locomotive  keep 
going  ?  A.     Yes. 

Q.     How  far  did  it  go? 

A.  Oh,  about  a  thousand  feet,  something  like 
that. 

Q.    Did  you  see  it  stop? 

A.  Yes,  I  seen  it  stop,  after  I  was  up  there, 
got  up  there  and  they  stopped  and  backed  up. 

Q.  Had  you  seen  it  stop  before  you  turned  on 
Dale  Road?  A.     No,  I  didn't. 

Q.  As  you  made  the  turn  at  Dale  Road,  did 
the  locomotive  pass  out  of  your  sight  at  any  time? 

A.     No. 

Q.     You  were  looking  at  it  all  the  time? 

A.     All  the  time. 

Q.  You  made  a  right-hand  turn  into  Dale  Road 
without  taking  [132]  your  eyes  off  the  locomotive, 
is  that  correct? 

A.  Dale  Road  isn't  on  exactly  a  right-hand 
turn,  not  a  direct  right-hand  turn. 

Q.     You  made  some  kind  of  a  turn? 

A.     I  did. 

Q.     Without  taking  your  eyes  off  the  locomotive  ? 
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A.  AVell,  might  have  been  a  glance  off;  anyway, 
just  a  turn,  I  was  looking  right  at  that. 

Q.  Coming  up  the  highway  you  were  watching 
the  highway  and  the  traffic? 

A.     On  my  side  I  didn't  have  to  watch. 

Q.  As  a  matter  of  fact,  you  were  watching  the 
road  where  you  were  driving? 

A.     Naturally,  you  would  watch  the  road. 

Q.     And  you  were  looking  for  Dale  Road? 

A.  I  didn't  have  to  look  for  it.  I  knew  right 
where  it  was. 

Q.     You  were  watching  for  it,  weren't  you? 

A.     Certainly. 

Q.  When  you  turned  you  looked  along  Dale 
Road  as  you  made  the  turn? 

A.     I  had  to  look  at  it  a  little  bit. 

Q.  Now,  isn't  it  the  truth  that  you  drove  up 
Dale  Road  to  approximately  where  Walnut  Avenue 
is?  A.    No. 

Mr.  Dunne:     I  have  no  further  questions.  [133] 

Redirect  Examination 

Q.  (By  Mr.  Myers)  :  At  the  time  of  the  tak- 
ing of  your  deposition,  Mr.  Davis,  you  were  asked, 
I  think  it  was  on  page  26,  this  question: 

"So  there  will  be  no  confusion  in  the  record,  as 
I  understand  your  testimony,  the  accident  hap- 
pened at  Beckwith  Road,  which  is  about  4/5  of  a 
mile  from  the  North  Road  crossing,  is  that  correct? 

A.     That  is  right." 

A.     (The  Witness):     Yes. 

Q.    *'Q.    And  at  the  time  of  the  accident  at  Beck- 
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with  Road  you  were  approximately  a  half  a  mile 

north  of  the  North  Road  crossing? 

A.     That  is  right.'' 

That  was  the  testimony  you  gave  at  the  time  of 
the  taking  of  your  deposition;  is  that  right? 

A.     Yes. 

Mr.  Myers:  Your  Honor,  may  I  ask  counsel  if 
he  is  willing  to  stipulate  that  some  photographs  in 
the  original  deposition  of  this  witness  taken  at  my 
office — I  would  like  to  put  them  in  evidence.  I 
would  like  to  offer  these  photographs  in  evidence 
as  Plaintiffs'  Exhibits  next  in  order,  so  they  may 
be  in  evidence.  We  can  just  detach  them  from  the 
deposition,  can  we  not,  Counsel? 

The  Court:  Well,  I  will  take  care  of  the  tech- 
nique. [134]  We  don't  usually  detach  them  from 
the  deposition,  but  he  can  take  them  by  reference. 

Mr.  Dunne:  I  think,  as  a  matter  of  fact,  it  is 
in  evidence.  I  think  they  are  duplicates  of  the 
photographs  that  are  already  in. 

Mr.  Myers:  I  don't  think  one  or  two  of  them 
are  in  evidence.  Rather  than  go  into  that,  if  your 
Honor  will  permit 

Mr.  Dunne:  Then  I  will  prefer  to  have  a  foun- 
dation laid,  either  by  reading  the  testimony  in  the 
deposition,  or  showing  them  to  the  witness. 

Mr.  Myers:     Well,  all  right. 

Q.  I  show  you  Plaintiffs'  Exhibit  No.  1  at^ 
tached  to  your  deposition  and  ask  you  if  that  is  a 
fair  representation  of  the  railroad  track  running 
in  an  easterly  and  westerly  direction  in  the  vicinity 
of  Beckwith  Road.  A.     Yes. 


John  Martin  Soiiza,  et  al.  191 

(Testimony  of  Oran  Davis.) 

Mr.  Myers:  I  will  offer  that  in  evidence,  your 
Honor,  as  plaintiffs'  exhibit  next  in  order. 

(The  photograph  was  marked  Plaintiffs'  Ex- 
hibit 6  in  evidence.) 

Q.  (By  Mr.  Myers)  :  I  show  you  another  pho- 
tograph marked  Exhibit  2  in  the  deposition,  and 
ask  you  whether  or  not  that  is  a  fair  representation 
of  Beckwith  Road  and  the  grapevines  on  the  south 
side  of  Beckwith  Road  at  the  intersection. 

A.     Yes.   [135] 

Mr.  Myers:  We  offer  that  in  evidence  as  Plain- 
tiffs' Exhibit  next  in  order,  your  Honor. 

(The  photograph  was  marked  Plaintiffs'  Ex- 
hibit 7  in  evidence.) 

Q.  (By  Mr.  Myers)  :  I  will  show  you  Exhibit 
No.  3  in  your  deposition,  Mr.  Davis,  and  ask  you 
whether  or  not  that  is  a  fair  representation  looking 
east  on  Beckwith  Road  into  the  intersection  of  the 
railroad  tracks  with  Beckwith  Road. 

A.     Yes,  it  is. 

Mr.  Myers:  We  offer  that  in  evidence  as  Plain- 
tiffs' Exhibit  next  in  order. 

(The  photograph  was  marked  Plaintiffs'  Ex- 
hibit 8  in  evidence.)   [136] 

Mr.  Myers:  This  one  is  marked  Defendant's 
Exhibit  No.  2,  your  Honor.  This  one  is  marked 
Defendant's  Exhibit  No.  1,  your  Honor.  I  may  as 
well  put  it  in. 

The  Court:     All  right. 
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Q.  (By  Mr.  Myers):  Attached  to  the  deposi- 
tion is  Defendant's  Exhibit  1  which  purports  to 
show  the  end  of  Beckwith  Road  as  it  runs  into  the 
intersection  with  the  Southern  Pacific  tracks,  and 
I  ask  you  whether  or  not  that  is  a  fair  representa- 
tion of  that  intersection. 

A.     That  is  a  fair  representation. 

Mr.  Myers:  I  offer  that  in  evidence  as  plain- 
tiff's exhibit  next  in  order. 

(The  photograph  in  question  was  thereupon 
received  in  evidence  and  marked  Plaintiff's 
Exhibit  No.  9.) 

The  Court:  You  can  leave  them  there  or  de- 
tach them  and  use  them  by  reference,  whichever 
Avay  you  want.  I  think  it  is  better  to  detach  them, 
Mr.  Clerk.  Anything  further? 

Mr.  Myers:  Pardon  me  just  a  second,  your 
Honor.  I  think  that  is  all. 

Recross-Examination 

Q.  (By  Mr.  Dunne) :  Mr.  Davis,  on  that  same 
deposition  immediately  after  the  part  that  counsel 
read  to  you — I  will  show  you  my  copy  while  the 
Clerk  is  using  the  original — look  at  page  27,  line  6, 
and  I  will  now  ask  you  whether  or  not  in  your  depo- 
sition you  did  not  testify  in  this  way:  [137] 

"Q.  And  the  accident  happened  about  how  far 
from  where  you  were  at  that  moment;  in  other 
words,  having  in  mind  your  position? 

"A.  Well,  to  the  best  of  my  knowledge,  about 
300  yards. 
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''Q.    About  300  yards?  A.    Yes,  sir. 

''Q.     Or  900  feet,  something  like  that? 

"A.     Something  like  900,  something  like  that." 

Did  you  so  testify? 

A.     I  so  testified  there  at  that  time. 

Q.  Now,  Mr.  Davis,  when  your  deposition  was 
taken  you  weren't  served  with  subpoena,  were  you; 
you  were  not  served  with  a  subpoena  when  your 
deposition  was  taken?  A.     No. 

Q.  You  appeared  for  the  taking  of  that  deposi- 
tion by  arrangement  with  Mr.  Myers,  did  you  not? 

A.     No. 

Q.     Who  made  the  arrangements? 

A.     I  don't  know.  I  was  called. 

Q.     You  came  up  to  Oakland? 

A.  I  came  to  Oakland.  The  first  deposition  was 
somebody  in  Modesto,  some  insurance  company  in 
Modesto,  an  adjuster. 

Q.     I  am  talking  about  the  one  in  Oakland. 

A.  Someone  called  me.  I  don't  remember  just 
now;  I  don't  remember.  I  was  called  in  to  Oak- 
land. [138] 

Q.  Before  your  deposition  was  taken,  did  you 
discuss  your  testimony  with  anybody  ?  A.     No. 

Q.     Nobody  at  aU?  A.     No. 

Q.     Did  you  discuss  it  with  Mr.  Myers  at  all? 

A.     No. 

Q.     Did  you  discuss  it  with  Mr.  Myers? 

A.     No. 

Q.  Did  he  ask  you  what  you  knew  about  the 
accident  ?  A.     No. 

Q.  Did  he  ask  you  whether  you  knew  anything 
about  it  at  all?  A.    No. 
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Mr.  Dunne:     No  further  questions. 

Further  Redirect  Examination 

Q.  (By  Mr.  Myers)  :  Mr.  Davis,  with  reference 
to  the  direction  of  the  sun,  so  there  will  be  no  doubt 
about  that,  your  Honor,  is  there  a  crayon  or  some- 
thing we  might  use  to  mark  that  map? 

The  Court:  He  wants  a  blue  pencil  or  red 
pencil. 

Mr.  Myers:     A  blue  pencil. 

Q.  What  direction  was  the  sun  shining  from  on 
the  morning  of  this  accident,  generally? 

A.  Well,  generally,  easterly,  a  little  southeast- 
erly direction. 

Q.  So  if  you  were  going  up  North  Avenue,  it 
would  be  a  little  [139]  to  your  right  but  facing  you? 

A.     Yes. 

Q.  If  you  were  going  up  Beckwith  Road,  it  still 
would  be  a  little  to  your  right  but  facing  the 
driver  ?  A.     Yes. 

Q.  So  if  we  put  the  sun  up  in  here,  would  that 
be  about  right? 

A.     The  sun  wasn't  so  high. 

Q.     Well,  how  would  you 

A.     That  would  be  about  right. 

Q.  Let's  put  it  this  way.  Was  the  sun  high 
enough  so  it  shone  above  your  face  as  you  drove 
your  car  east  on  North  Avenue  or  was  it  low 
enough  so  it  shone  in  your  face? 

A.     It  shone  in  my  face. 

Q.  With  reference  to  your  deposition  that  was 
taken  in  the  office,  Mr.  Davis,  do  you  know  who  it 
was  who  got  in  touch  with  you  first? 
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A.     I  believe  Mrs.  Souza  got  in  touch  with  me. 

Q.  Was  that  the  first  time  that  you  were  asked 
to  come  to  my  office?  A.     Yes. 

Q.  Then  when  you  got  to  my  oifice  did  we  talk 
about  the  facts  of  what  you  knew  about  the  acci- 
dent ?  A.     No. 

Q.  Didn't  I  ask  you  questions  about  it  and  you 
told  me  what  [140]  you  knew  about  the  accident? 

A.     Yes,  in  the  deposition  room. 

Q.  But  before  the  deposition  was  taken  didn't 
I  ask  you  questions  about  it  and  didn't  you  tell 
me  what  you  knew  about  it  ? 

A.  You  asked  me  what  I  knew  about  the  acci- 
dent, yes. 

Q.     And  you  told  me  about  it,  did  you  not? 

A.    Yes. 

Q.     You  came  up  here  again  prior  to  this  trial? 

A.     You  mean  this  time? 

Q.     Yes. 

The  Court:  He  has  not  asked  him  about  that. 
He  asked  him  about  the  deposition. 

Mr.  Myers:  All  right.  Thank  you,  your  Honor. 
That  is  all. 

Mr.  Dunne:     That  is  all. 

The  Court:  Just  one  minute.  Let  me  under- 
stand something.  I  don't  quite  get  the  idea  of 
what  you  mean  by  haze.  You  say  the  sim  was 
high.  What  time  of  the  morning  was  it? 

A.     9:00  o'clock. 

Q.     It  was  a  bright  day,  w^as  it  not? 

A.     Yes,  it  was  a  clear  day. 
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Q.     Wliat  do  yoii  mean  by  haze? 

A.  Well,  just  a  kind  of  steamy  haze  from  the 
ground. 

Q.  What  was  it,  steamy  haze  rising  from  the 
ground?  A.     Yes.  [141] 

Q.     Is  that  what  they  call  a  valley  tule  fog? 

A.     I  suppose  so. 

Q.  But  it  was  early  in  October.  It  does  not 
get  cool  down  there  early  in  October,  does  it,  so 
there  is  no  such  variation  between  night  and  day 
that  you  get  land  fog  that  sticks  to  the  ground 
the  way  it  does  early  in  the  spring? 

A.     Well,  it  was  that  way  that  morning. 

Q.    It  was?  A.    Yes. 

Q.    What  was  it;  was  it  a  mist  or  fog 

A.  A  little  ground  fog,  I  guess,  or  haze,  steamy 
gromid. 

Q.  It  wasn't  from  the  atmosphere  as  though  it 
were  going  to  rain?  A.     No. 

Q.  You  would  not  call  it  a  fog  as  they  would 
call  it  in  Los  Angeles? 

A.     No.  I  would  call  it  a  haze. 

Q.  Atmospheric — shall  I  use  a  big  word? — at- 
mospheric haze?  A.     Something  like  that. 

Q.     Was  it  high?  How  high  off  the  gTound? 

A.     I  would  say  12  or  15  feet. 

Q.     Above  the  ground? 

A.     Well,  it  was  that  way  above  the  ground. 

Q.     Was  it  solid  to  the  ground? 

A.     No.  [142] 

Q.  Was  it  like  they  call  a  pea  soup  fog — they 
don't  have  those  in  San  Francisco — I  am  just  try- 
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ing  to  find  out  what  you  mean  by  haze.  Everybody 
is  talking  about  it.  Early  in  October,  it  is  in  the 
tropical  part  of  California  where  it  still  is  warm 
during  October. 

A.  That  particular  morning  it  was  just  a  kind 
of  low-hanging,  little  bit  of  haze  above  the  ground. 
I  will  say  it  was  above  the  ground  from  5  to  6  feet 
up  to  about  12  to  15  feet. 

Q.     Did  it  affect  visibility?  A.     Yes. 

Q.     To  what  extent  did  it  affect  visibility? 

A.     I  don't  know;  I  couldn't  see  against  the  sun. 

The  Court:  That  is  all.  I  just  wanted  to  know 
what  he  meant  by  haze. 

Mr.  Myers:     Just  one  more  question. 

Q.  With  the  sun,  then,  over  here  to  the  east  or 
southeast,  and  you  looked  to  the  left,  in  other 
words,  you  look  away  from  the  sun.  Will  you  tell 
us  whether  or  not  your  visibility  was  better? 

A.     Well,  I  could  see  further  away  from  the  sun. 

Mr.  Myers:     That  is  all. 

Q.  (By  Mr.  Dunne) :  Was  the  sun  casting  any 
shadows  that  morning? 

A.     I  suppose  it  was. 

The  Court :  Well,  do  you  know  ?  Do  you  remem- 
ber whether  it  [143]  was? 

A.     I  don't  remember  if  it  was  making  shadows. 

Q.  (By  Mr.  Dunne)  :  Do  you  remember  any 
shadows  from  your  car? 

A.     I  didn't  look  at  the  shadows  of  my  car. 

Q.     What  kind  of  a  car  were  you  driving? 

A.     Ford. 

Q.     Open  or  closed  ?  A.     Closed,  Ford  sedan. 
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Q,  Did  you  notice  any  shadows  from  the  sun 
inside  the  car? 

A.  Well,  I  know  the  sun  was  shining,  but  I 
don't  think  I  had  any  shadows  in  there.  I  don't 
remember  whether  I  had  any  shadows  in  there  or 
not. 

Q.     Was  it  shining  inside  the  car? 

A.     I  suppose  it  shined  through  the  windshield. 

Mr.  Dunne:     I  have  no  further  questions. 

The  Court:  You  called  it  a  haze.  Let  me  ask 
you  this:  Was  it  misty  or  was  there  any  mist  on 
your  windshield? 

A.  No.  It  was  no  mist;  it  was  just,  well,  it 
would  dim  your  windshield  a  little,  but  still  a  haze — 

Q.     Still  getting  back  to  the  same  thing. 

A.  When  you  looked  off,  out  against  the  sun, 
you  couldn't  see;  it  was  just  a  haze  covering 

Q.     What  time  did  you  get  up  that  morning? 

A.     Four  o'clock. 

Q.     You  have  an  early  dawn?  [144] 

A.     Yes. 

Q.  At  that  time  of  the  year  you  have  an  early 
dawn.  What  time  was  it  light? 

A.  I  don't  know.  An  early  dawn,  I  don't  know 
just  when. 

Q.  About  5:00  o'clock  it  is  light  at  that  time  of 
the  year?  A.     Well,  not  in  October. 

Q.    What  time  on  that  day,  if  you  remember? 

A.     I  don't  remember.  I  imagine  about  6:00. 

Q.  About  6:00.  So  there  were  three  hours  of 
light  before  this  happened?  A.     Yes. 

Q.     Do  you  know  what  the  atmospheric  condi- 
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tion  was,  say,  at  the  time  you  got  up,  say  at  6:00 
o'clock  or  at  7:00  o'clock,  that  is,  compared  with 
9:00  o'clock? 

A.  I  got  up— I  milk  cows.  I  got  up  at  4:00 
o'clock  and,  of  course,  at  that  tune  I  didn't  pay 
no  attention  to  the  atmospheric  condition  but  on 
that  morning,  you  are  always  irrigating  and  you 
always  have  steam,  fog;  it  was  not  a  high  fog. 

Q.  Would  you  say  that  existed  early  in  the 
morning  ?  A.     Yes. 

Q.     Do  you  remember  observing  it? 

A.     No,  I  don't  remember  observing  it. 

Q.  But  you  would  think  that  it  probably  existed 
for  some  time  before  9:00  o'clock? 

A.     Naturally.  [145] 

Q.     How  long? 

A.  I  would  say  that  the  sun  comes  up  and 
warms  up. 

Q.     What  hour  would  that  be? 

A.  I  don't  know  exactly  when  the  haze  started, 
I  don't  remember  that  day,  but  I  know — All  I  know 
is  it  obstructed  my  view  that  morning. 

The  Court:     That  is  all. 

Mr.  Myers:     That  is  all. 

Mr.  Dunne :     That  is  all. 

Mr.  Myers:     May  the  witness  be  excused? 

The  Court:  Yes.  He  may  be  excused,  to  return 
to  his  work. 

Gentlemen,  we  have  concluded  with  this  witness. 

Ladies  and  gentlemen,  we  are  about  to  take  an 
adjournment  until  2:00  o'clock  this  afternoon.  The 
Court  admonishes  you  not  to  converse  among  your- 
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selves  or  with  anybody  else  on  any  subject  con- 
nected with  the  trial  of  the  case  or  to  form  or  ex- 
press an  opinion  on  it  until  the  case  is  finally  sub- 
mitted. As  you  were  told,  when  you  return,  go  to 
the  jury  room  and  we  will  call  you  when  we  are 
ready  to  proceed. 

(Recess  was  taken  until  2:00  o'clock  p.m.) 

Afternoon  Session,  Wednesday,  July  21,  1948, 
2:00  p.m. 

The  Court:     All  right,  gentlemen,  proceed. 

Mr.  Myers:  At  this  time,  your  Honor,  I  would 
like  to  read  in  evidence  the  deposition  of  H.  J. 
Johnson,  fireman;  Mr.  Dunne  has  agreed  to  read 
the  questions  and  I  shall  read  the  answers. 

The  Court:     Very  well. 

Mr.  Dunne:  There  is  no  point  in  reading  the 
preliminaries. 

Mr.  Myers:  Yes,  your  Honor,  if  that  is  agree- 
able. 

The  Court:  Merely  siunmarize  for  the  record 
that  the  deposition  was  taken  at  whose  request  and 
why  he  is  not  present  and  then  proceed  with  the 
examination.  Eliminate  the  preambles,  the  nota- 
tions of  the  notary  and  so  forth. 

Mr.  Myers:     We  start  in  at  page  8. 

Mr.  Dunne :  The  deposition  was  taken  by  stipu- 
lation by  the  plaintiif  of  Mr.  Johnson,  who  was 
originally  named  as  a  defendant,  and  the  prelim- 
inaries were  that  counsel  on  both  sides  advised  him 
as  to  what  his  rights  were,  his  rights  to  make  ob- 
jections, and  that  we  had  to  have  his  waiver  of 
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signature  to  the  deposition  as  well  as  our  own  con- 
sent to  that.  He  consented  to  that  and  consented  to 
the  taking  of  the  deposition. 

Mr.  Myers:     That  is  correct,  your  Honor. 

Mr.  Dunne:  The  deposition  shows  that  it  was 
taken  under  2055,  your  Honor.  We  do  not  concede 
at  this  stage  of  the  case  that  [147]  counsel  is  en- 
titled to  offer  it  under  2055.  There  is  a  recitation 
in  the  deposition  to  that  effect.  The  case  has  now 
been  dismissed  as  to  this  man. 

Mr.  Myers:  He  was  a  party  defendant,  your 
Honor,  when  the  deposition  was  taken. 

The  Court:  You  are  offering  him  as  your  wit- 
ness and  not  as  an  adverse  party  because,  you  see, 
gentlemen,  we  are  no  longer  governed  by  2055;  we 
are  governed  by  43(b),  which  is  similar  but  would 
not  cover  a  situation  of  a  person  who  is  not  an  ad- 
verse party  or  comes  under  the  head  of  a  manag- 
ing agent  so  as  to  bind  the  party. 

Mr.  Myers:  I  think,  your  Honor,  the  prelim- 
inaries if  read  would  show  that  Mr.  Dunne  and  I 
had  agreed  upon  that,  that  whatever  the  situation 
was  at  the  time  of  trial  we  would  let  the  Court 
rule  accordingly. 

The  Court:  Maybe  I  had  better  explain  a  little 
to  the  jury  what  is  meant  by  2055  and  the  other 
rule  mentioned.  We  have  a  rule  in  the  State  and  a 
similar  rule  in  the  Federal  Courts,  ladies  and  gen- 
tlemen, that  you  can  call  your  adversary  as  a  wit- 
ness and  then  submit  him  to  cross-examination  and 
not  be  bound  by  his  testimony.  Ordinarily  when  a 
party  offers  a  witness  in  evidence,  that  party  is 
bound  by  his  evidence,  except  under  certain  cir- 
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eiimstances,  but  when  you  call  an  adversary,  under 
one  of  these  rules  you  are  not  bound  by  his  testi- 
mony. You  can  call  him  and  see  what  you  can  get 
out  of  him  and  then  [148]  you  can  contradict  him 
if  you  want  to.  That  applies,  however,  only  to  your 
adversary,  a  party  who  is  your  opponent  in  the 
law  suit.  If  he  is  not  an  opponent  in  the  law  suit 
then,  of  course,  you  offer  his  testimony  under  the 
same  condition  as  you  offer  the  testimony  of  any 
other  witness,  that  is,  with  the  belief  that  his  testi- 
mony is  binding  on  you,  except  under  certain  cir- 
cumstances, where  you  may  impeach  his  testimony 
if  you  are  taken  by  surprise  by  what  he  says  and 
things  like  that.  That  is  what  counsel  are  referring 
to.  This  gentleman  was  a  party  to  the  action.  The 
action  now  has  been  dismissed  as  to  him,  and  there- 
fore this  testimony  is  offered  by  the  plaintiff  in 
support  of  their  cause. 

Mr.  Dunne:  This  first  part  is  an  examination 
by  Mr.  Myers  and  I  am  reading  the  questions  that 
Mr.  Myers  put  and  Mr.  Myers  will  read  the  an- 
swers given  by  the  witness. 

The  Court:     All  right. 

(The  deposition  of  H.  J.  Johnson  was  then 
read  by  counsel  for  the  respective  parties,  dur- 
ing which  the  follomng  exhibits  were  intro- 
duced) : 

Mr.  Myers:  Your  Honor,  we  will  offer  this  pho- 
tograph in  evidence  as  plaintiff's  exhibit  next  in 
order,  which  counsel  says  is  a  photograph  of  the 
engine  involved  in  the  accident. 
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(The  photograph  referred  to  was  thereupon 
received  in  evidence  and  marked  Plaintiff's 
Exhibit  No.  10.)  [149] 

Mr.  Myers:  Do  I  understand  counsel  is  not  in- 
quiring into  the  motives  then? 

Mr.  Dumie:  No,  the  only  part  of  the  impeach- 
ment is  the  statement  which  is  attached  to  the  orig- 
inal deposition,  if  Your  Honor  please. 

The  Court:  All  right.  Now  you  may  read  the 
statement. 

Mr.  Dunne:  May  we  have  it  detached  and 
marked  here? 

The  Court :  I  think  you  had  better  detach  it.  The 
jurors  may  want  to  see  it  and,  as  you  know,  we 
never  send  depositions  out  to  the  jury. 

Mr.  Myers:  May  I  ask,  your  Honor,  are  there 
any  other  exhibits  there  besides  the  statement? 

Mr.  Dunne:     I  think  just  the  photograph. 

(The  statement  referred  to  was  thereupon 
received  in  evidence  and  marked  Defendant's 
Exhibit  Q,  after  the  marking  of  which  it  was 
read  by  Mr.  Dunne.) 

The  Court:     Call  your  next  witness. 

Mr.  Myers:  May  I  look  at  the  deposition  a  mo- 
ment, your  Honor,  and  see  what  photographs  are 
attached?  There  is  just  one  and  we  have  already 
put  that  in  evidence. 

Your  Honor,  either  now  or  at  your  Honor's 
convenience  I  would  like  to  pass  that  one  photo- 
graph to  the  jury  showing  the  engine  that  was  in- 
volved in  this  accident. 

The  Court:     Let  us  have  another  witness  now 
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just  before  we  take  a  recess.   You  can  complete 
your  case  with  your  photographs.   [150] 

Mr.  Myers:  We  can  take  up  two  or  three  mat- 
ters. My  next  witnesses  will  be  on  an  entirely  dif- 
ferent line.  There  are  two  or  three  matters  I  would 
like  to  bring  up.  One  is  with  reference  to  the  speed 
restriction  which  counsel  and  I  have  agreed  upon, 
as  to  what  the  fact  is.  I  do  not  know  whether  coun- 
sel is  agreed  that  I  am  entitled  to  place  the  fact 
before  the  Court  or  not,  but  it  is  the  company's 
own  speed  restriction. 

The  Court:  I  do  not  think  it  is  a  question  of 
discussion,  gentlemen.  It  is  a  question  of  instruc- 
tions. 

Mr.  Myers:  I  want  to  offer  that  speed  restric- 
tion of  the  company  in  evidence  at  this  time. 

The  Court:  Didn't  you  give  an  instruction  about 
the  regulations  of  the  company? 

Mr.  Myers :  Not  including  the  speed  restrictions, 
your  Honor.  That  is  a  matter  that  is  covered  by 
company  bulletin.  It  is  not  in  the  rule  book,  and 
it  is  a  fact  that  we  have  agreed  upon.  Can  we  stipu- 
late as  to  what  speed  restriction  is? 

Mr.  Dunne:  I  can  stipulate  to  the  fact,  but  be- 
fore that  I  make  the  objection  that  it  is  incompe- 
tent, irrelevant  and  immaterial.  It  might  be  ma- 
terial in  an  employee  case  but  not  as  to  an  outsider 
who  knows  nothing  about  it. 

Mr.  Myers:  It  is  material,  your  Honor,  from 
the  standpoint  of  the  climatic  conditions.  I  think 
when  the  case  is  fully  presented  the  speed  will  be 
an  important  element  in  the  case  and  that  is  why 
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we  would  like  to  show  what  that  speed  [151]  re- 
striction was. 

Mr.  Dunne:  Our  position  is  that  the  standard 
is  fixed  by  law.  It  is  a  question  of  ordinary  care, 
but  whatever  rules  we  may  have  adopted  for  our 
own  internal  management  may  be  more  or  may  be 
less  than  that  standard. 

The  Court:  If  you  will  show  me  the  bulletin, 
I  will  be  glad  to  look  at  it  and  then  I  will  de- 
termine. 

Mr.  Myers:  Your  Honor,  we  do  not  have  the 
bulletin.  It  is  a  fact  that  there  is  a  bulletin  some- 
where that  covers  the  matter  and  counsel  has  agreed 
to  it. 

Mr.  Dunne:  If  the  fact  is  proper,  I  will  agree 
to  it. 

Mr.  Myers:  So  far  as  the  rule  of  speed  restric- 
tion or  any  other  company  rule  not  being  admissible 
in  this  case,  there  is  no  question  about  the  fact 
that  the  company  rules  apply  for  the  benefit  of  the 
general  public  as  well  as  the  company  employees 
themselves.  There  are  authorities  on  that,  your 
Honor. 

The  Court:  It  all  depends  on  the  rule.  It  all 
depends  on  the  nature  of  the  rule  as  to  what  the 
object  of  it  is.  There  are  no  restrictions  on  rail- 
roads outside  an  incorporated  city  of  the  State  of 
California,  and  I  shall  so  instruct  the  jury.  But, 
of  course,  they  have  to  use  the  usual  standard  of 
care  in  determining  the  speed  at  which  they  pass. 

The  difficulty  is,  I  may  say,  both  of  you  are 
mixed  in  these  instructions  and  have  given  me  a 
problem  with  respect  to   [152]  a  lot  of  laws  that 
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apply  to  street  railways  within  cities  and  they  have 
no  application  whatsoever  here.  We  are  not  deal- 
ing with  a  city.  We  are  dealing  with  a  country 
crossing  as  to  which  there  is  no  restriction  in  the 
law  of  California.  The  same  applies  to  other  mat- 
ters that  counsel  for  the  defense  has  adverted  to, 
such  as  responsibility  for  control  and  the  like,  per- 
sons riding  in  an  automobile  and  so  forth,  which 
do  not  have  application. 

Mr.  Myers :  But,  your  Honor,  the  application  of 
the  speed  restriction  in  this  particular  territory  is 
fixed  by  time-tables. 

The  Court:  I  do  not  think  any  rules  that  they 
would  have  for  their  own  guidance  with  the  idea 
of  covering  so  much  territory  have  a  bearing  on  this 
at  all.  The  only  question  is  whether  there  is  any 
legal  restriction,  and  there  is  no  legal  restriction. 
Both  of  you  have  prepared  an  instruction,  and  I 
am  having  them  both  copied;  I  am  going  to  com- 
pare them,  and  they  are  so  much  alike  I  do  not 
know  which  I  will  give.  I  may  give  one  or  the 
other.  That  being  the  law,  I  do  not  think  any  regu- 
lation applies.  When  it  comes  to  bells,  that  is  a 
different  proposition.  Then  there  is  a  duty  to  ring 
a  bell  and  the  method  that  you  adopt  is  material, 
how  to  ring  a  bell,  but  that  is  different.  Those  com- 
pany rules  with  regard  to  the  manner  of  ringing 
the  bell  I  shall  give,  but  we  are  in  a  defferent  field 
when  we  talk  about  the  speed  because  there  is  no 
speed  [153]  regulation  of  a  steam  railroad  by  the 
law  of  the  State  of  California.  The  only  restric- 
tions there  are  are  those  provided  by  municipal 
ordinances  in  large  cities  where  the  railroad  passes 
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through  the  town,  and  as  you  know,  in  some  of  the 
cities  like  Los  Angeles  the  railroads  go  through  one 
of  the  very  busy  streets,  Los  Angeles  streets.  They 
still  go  through  there,  and  we  have  regulations  of 
speeds  there  and  those  would  be  material  if  an  ac- 
cident happened  within  the  corporate  limits  of 
that  municipality.  This  did  not  happen  within  the 
corporate  limits  of  Modesto. 

Mr.  Myers:  Will  your  Honor  keep  your  mind 
open  on  that  until  I  can  produce  the  authority  on 
that  subject? 

The  Court:  I  have  not  ruled.  My  view  at  the 
present  time  is  that  it  is  not  material.  Before  the 
case  is  over,  if  you  will  show  me  a  case  dealing 
with  speed — I  do  not  want  any  others 

Mr.  Myers:     Very  well,  your  Honor. 

Passing  on  to  the  next  matter,  your  Honor,  we 
have  stipulated  as  to  certain  rules  that  do  apply, 
that  were  in  full  force  and  effect  at  the  time  of  the 
happening  of  this  accident.  The  first  is  rule  14. 

Mr.  Dunne:  We  will  reserve  the  objection  that 
it  is  incompetent,  irrelevant  and  immaterial. 

The  Court:     What  does  that  relate  to? 

Mr.  Myers:  Rule  14  has  to  do  with  the  type  of 
whistle  [154]  that  is  to  be  blown  at  the  railroad 
crossing. 

The  Court:  You  have  covered  that  by  an  in- 
struction. I  think  it  is  much  better  to  let  me  handle 
it  by  an  instruction  than  to  offer  evidence  of  it. 
Then  the  jury  will  have  it  before  them  because,  as 
you  know,  all  my  instructions  are  written  and  then 
if  I  send  them  out  they  will  have  them  in  the  form 
in  which  they  are  written. 
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Mr.  Dunne:  Severally  as  to  each  of  the  pro- 
posed rules  our  objection  is  they  are  incompetent — 

The  Court :  Have  you  a  copy  of  the  instruction  ? 
I  am  sorry,  gentlemen.  My  instructions  are  in  the 
hands  of  secretaries  who  are  copying  them. 

Mr.  Myers:  I  have  all  five  rules  here,  your 
Honor,  that  I  would  like  to  put  in  evidence.  I  have 
submitted  an  instruction  on  them,  and  those  are  all 
rules  that  apply  to  this  pai^:icular  case.  [155] 

The  Court:  I  Avill  say  right  now  I  will  not  give 
864  or  874.  They  have  nothing  to  do  with  the  mat- 
ter, as  there  is  no  showing  that  any  outsider  had 
anything  to  do  with  the  operation  of  the  engine, 
so  as  to  bring  any  such  rule  into  play,  but  I  am  in- 
clined to  think  in  view  of  the  fact  that  a  whistle  is 
required  to  be  blown  by  law  the  regulations  going 
into  detail  are  material.  They  don't  have  the  im- 
portance, for  instance,  as  that  what  you  call  the 
rules  of  the  road,  that  the  Maritime  Law  have;  it 
is  between  ships  at  sea. 

Mr.  Dunne:  They  have  the  force  of  law,  your 
Honor. 

The  Court:  They  have  the  force  of  law.  Also 
the  man  who  hears  them  knows  what  they  mean. 
They  are  like  a  wigwag  signal  given  by  a  man  in 
the  signal  corps.  The  man  to  whom  he  gives  it 
knows  what  it  means.  Nevertheless,  they  are  ma- 
terial, showing  that  the  company  recognizes  the  ob- 
ligation and  specifically  calls  attention  of  the  com- 
pany. However,  if  you  want 

Mr.  Dunne :  If  your  Honor  please,  we  will  make 
the  formal  objection  that  they  are  incompetent,  ir- 
relevant, and  immaterial. 
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Mr.  Dunne:     And  not  evidentiary  matter. 

The  Court:  I  will  say  this:  If  I  give  them — I 
have  not  seen  the  instructions  as  a  whole,  but  when 
I  see  them  it  may  well  be  when  I  give  this  as  an 
instruction  I  will  modify  [156]  it.  That  is,  ulti- 
mately, in  a  case  like  this,  the  question  whether  he 
gave  the  proper  signal,  it  is  not  that  question  in  a 
case  like  this.  The  question  is,  did  he  give  it,  or 
did  he  not  give  it?  In  other  words,  if  he  gave  one 
instead  of  two  it  is  not  material,  unless  by  giving 
two  he  could  have  avoided  the  accident. 

Mr.  Myers:     I  agree  with  that. 

Mr.  Dunne:  I  was  about  to  say  we  will  make 
an  objection  it  is  incompetent,  irrelevant,  and  im- 
material, but  will  stipulate  that  the  showing  may 
be  made  as  far  as  the  evidence  is  concerned  of  the 
three  rules  that  counsel  on  the  other  side  has  sug- 
gested that  your  Honor  give  instructions 

The  Court:  All  right.  You  can  cut  off  the  top 
of  the  paper  and  the  bottom  of  the  instruction  and 
I  will  allow  you  to  either  put  it  in  as  an  exhibit 
or  read  it  to  the  jury,  rules  14,  30  and  31. 

Mr.  Myers:     Thank  you,  your  Honor. 

The  Court:  I  will  amplify  later  on  the  instruc- 
tions. I  will  repeat  now  what  I  have  said,  and  coun- 
sel agrees,  that  the  important  part  of  this  case 
is  whether  it  was  given  or  not  given,  and  not  so 
much  whether  he  gave  one  instead  of  two,  unless 
the  evidence  shows  that  by  giving  a  single  signal 
the  warning  might  have  been  heeded.  You  may  be 
satisfied    from    the    evidence    that    regardless    of 
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whether  it  was  given,  or  not,  because  somebody  said 
he  didn't  hear  it  he  wouldn't  [157]  have  heard  it, 
or  that  it  should  have  been  louder.  That  is  up  to 
you  to  determine.  I  am  merely  commenting  on  the 
materiality  of  these  particular  rules. 

Mr.  Myers:  I  will  just  read  the  rules  into  the 
record.  Rule  14  of  the  Transportation  Department, 
Southern  Pacific  Company,  in  full  force  and  effect 
at  the  time  of  the  happening  of  this  accident  pro- 
vided as  follows: 

''Rule  14:  A  whistle  of  two  long,  one  short  and 
one  long  blast  will  be  sounded  when  'approaching 
public  crossings  at  grade,  tunnels  and  obscure 
curves;  to  be  commenced  sufficiently  in  advance  to 
afford  ample  warning  but  not  less  than  14  i^i^^ 
before  reaching  a  crossing,  and  prolonged  or  re- 
peated until  engine  has  passed  over  the  cross- 
ing'." 

"Rule  30:  The  engine  bell  must  be  rung  when 
an  engine  is  about  to  be  moved;  while  passing 
through  tunnel;  while  approaching  public  cross- 
ings at  grade,  beginning  sufficiently  in  advance  to 
afford  ample  warning,  but  not  less  than  14  ^il^  be- 
fore reaching  such  crossing;  and  continuing  imtil 
the  engine  has  passed  over  the  crossing;  and  other- 
wise when  necessary  as  a  warning  signal." 

"Rule  31:  The  whistle  must  be  sounded  at  all 
places  where  required  by  rule  or  law  or  to  prevent 
accident." 

The  Court:  I  think  we  better  take  a  short  re- 
cess now  and  then  we  will  call  the  other  witnesses. 

(Recess.)  [158] 
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The  Court:     Proceed. 

Mr.  Myers:  Mrs.  Geraldine  Souza,  will  you 
step  up,  please? 

GERALDINE  SOUZA, 

one  of  the  plaintiffs,  called  in  her  own  behalf; 
sworn 

The  Clerk:  Will  you  state  your  name  to  the 
court  and  jury? 

A.    Geraldine  Souza. 

Direct  Examination 

Q.  (By  Mr.  Myers)  :  Where  do  you  reside,  Mrs. 
Souza?  A.     In  Modesto. 

Q.     How  old  are  you?  A.     22. 

Q.     How  old  were  you  in  August  of  1945? 

A.     20. 

Q.     I  am  sorry — August,  1946.  A.     20. 

Q.     You  were  20  years  old;  is  that  right? 

A.     Yes. 

Q.  In  other  words,  you  were  20  years  old  when 
your  action  was  filed;  is  that  correct? 

A.     That  is  correct. 

Q.  During  his  lifetime,  what  was  your  hus- 
band's name?  A.     Edward.  [159] 

Q.     Edward  what?  A.     Anthony  Souza. 

Q.  Edward  Anthony  Souza.  He  was  involved  in 
an  accident  on  October  11,  1945;  is  that  true? 

A.     That  is  correct. 

Q.  Prior  to  that  time,  Mrs.  Souza,  what  was 
Mr.  Souza 's  occupation? 

A.  Well,  he  had  a  ranch,  about  40  acres  in  al- 
falfa, and  then  he  ran  a  hay  press. 
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Q.     He    had    this    hay   press    business;    is    that 
right  ?  A.     Yes. 

Q.     When  and  where  were  you  married,  that  is, 
you  and  Edward  Souza? 

A.     In  Manteca,  in  October — Pardon  me,  March. 

The  Court:     Speak  a  little  louder. 

A.     In  Manteca,  March  18,  1943. 

Q.     (By  Mr.  Myers) :     After  you  were  married 
in  March,  1943,  you  went  to  live  where  *? 

A.    At  his  folks'  home. 

Q.     That  was  at  the  ranch  near  Modesto,  is  that 
correct!  A.     Yes,  sir. 

Q.     Were  there  any  minor  children  the  issue  of 
this  marriage?  A.     Yes. 

Q.  Will  you  just  give  their  names  and  ages, 
please  ? 

A.    Well,  Lawrence  is  4  and  Richard  is  3.  [160] 

Q.  At  the  time  that  this  accident  happened  how 
old  was  Lawrence?  A.     Two. 

Q.  Two  years  old.  Is  Lawrence  a  j^erfectly 
healthy  child?  A.     No,  sir. 

Q.     Just  tell  us  alDout  him. 

A.     Well,  he  is  totally  crippled. 

Q.     Totally  crippled?  A.     Yes. 

Q.    Was  that  because  of  some  accident  in  birth? 

A.     Yes,  the  doctor  injured  him  at  birth. 

Q.  Is  his  condition  that  knowTi  as  spastic  paral- 
ysis ?  A.     Yes. 

Q.  Because  of  that  fact  he  has  required  more 
care  than  the  other  child?  A.     Yes. 

Q.  During  your  husband's  lifetime  what,  if  any- 
thing did  he  do  with  reference  to  helping  take  care 
of  that  child? 


John  Martin  Souza,  et  al.  213 

(Testimony  of  Geraldine  Souza.) 

A.  Well,  he  cared  for  him  practically  the  time 
he  was  home  when  he  wasn't  working  on  the  hay 
press.  He  helped,  always  helped  with  the  baby  when 
he  was  home,  especially  at  night. 

Q.  Has  this  child  ever  been  able  to  get  around? 
In  other  Avords,  under  his  own  locomotion,  at  all? 

A.     By  rolling  on  the  floor,  is  all. 

Q.     By  rolling  on  the  floor?  [161] 

A.     Yes,  sir. 

Q.  Are  there  any  artificial  braces  of  anything  of 
the  sort  the  child  wears? 

A.  Last  week  he  got  braces,  but  he  can  only 
have  them  on  for  a  half  an  hour  a  day. 

Q.  During  this  whole  period  of  time,  Mrs.  Souza, 
has  he  been  able  to  get  around  at  all  except  either 
by  your  husband's  help  when  he  was  alive,  or  your 
own  help  ? 

A.     He  has  never  been  able  by  himself,  no. 

Q.  Do  you  know  approximately  what  your  hus- 
band's earnings  were  up  to  October  11,  1945? 

A.     From  $250  to  $350  a  month. 

Q.  Of  that  how  much,  if  any,  did  he  spend  or 
give  you  for  the  support  of  yourself  and  your 
minor  children? 

A.     Practically  all  of  it. 

Q.  What  would  be  your  best  estimate  as  to  the 
amount  he  actually  gave  you  for  your  support  and 
for  the  children's  support. 

A.     At  least  90  percent. 

Q.     Of  what?  A.     His  earnings. 

Q.     Of  from  $250  to  $350  a  month? 
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A.     Yes;  it  varied. 

Q.  Would  that  be  a  fair  estimate  through  the 
years  that  you  were  married?  [162] 

Q.  From  the  standpoint  of  the  other  children, 
or  the  other  child,  rather;  the  other  child  is  a  boy, 
too?  A.     Yes. 

Q.     And  a  jDerf  ectly  normal  baby  ? 

A.     Yes. 

Q.  Your  spastic  child,  does  that  child  require 
considerable  more  care  than  the  other  child? 

A.    Yes. 

Q.  Do  you  know  what  the  future  is  going  to  ])e 
with  reference  to  caring  for  that  child? 

A.  Well,  they  are  doing  a  lot  for  the  spastic 
children,  and  I  am  hoping  there  is  a  lot  can  be 
done  for  him,  yes. 

Q.     Does  that  entail  any  expense? 

A.    Dej&nitely. 

Q.  What  do  you  do  in  that  regard  ?  Do  you  send 
the  child  to  a  school,  or  something  of  the  sort? 

A.  Well,  yes,  they  have  to  be  under  physicians 
and  trained  nurses  care  for  at  least  three  years. 

Q.  What  does  that  cost,  monthly,  in  order  for 
that? 

Mr.  Dunne:  It  is  a  question  of  benefits  from 
the  father,  not  needs. 

The  Court:    Read  that  question,  please. 
(Question  read  by  the  reporter.) 

Mr.  Myers:  My  point,  I  w^ant  to  prove  what  the 
cost  of  the  special  training  for  this  spastic  child 
would  be,  that  [163]  it  was  such  care  that  her  hus- 
band would  have  afforded  had  he  lived. 
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The  Court:  I  don't  think  you  can  go  into  the 
cost.  You  can  describe  what  is  needed,  but  you  can't 
go  into  cost,  because  you  are  going  into  a  realm 

of  speculation  dependent  upon  the 

Mr.  Myers:     Very  well,  your  Honor. 

The  Court:  As  to  what  is  necessary  in  the  fu- 
ture, they  may  get  it  for  nothing;  they  might  get 
it  for  a  lot  of  money.  In  that  event  it  is  not  a 
material  matter  in  a  case  like  this.  In  other  words, 
they  are  entitled  to  recover,  assuming  that  there  is 
a  recovery,  the  jury  has  a  right  to  consider  the 
rights  they  would  have  got  from  the  support  of  the 
husband  within  the  limitation  of  his  earning  possi- 
bilities. 

Mr.  Myers:     All  right,  your  Honor. 

Q.  In  any  event,  in  order  to  develop  this  child 
to  a  point  where  you  can  get  the  best  out  of  him, 
in  view  of  his  condition,  I  mean  from  the  stand- 
point of  his  being  able  to  do  anything  in  the  future, 
he  must  have  this  medical  supervision;  is  that  the 
point?  A.     That  is  the  point. 

Q.  And  they  do  have  school,  a  medical  school, 
or  whatever  you  want  to  call  it,  for  that  purpose,  is 
that  true?  A.     That  is  true. 

Q.  Now,  Mrs.  Souza,  how  did  you  and  Edward 
Souza  get  along  [164]  during  your  lifetime. 

A.    Wonderfully. 

Q.    Was  he  a  good  family  man? 

A.     Yes,  very  good. 

Q.  At  night  time  did  he  go  out  or  did  he  stay 
home  and  help  you  take  care  of  the  children? 
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A.     No;  he  always  stayed  home. 

Q.  When  he  did  go  out  did  he  go  out  by  him- 
self? A.     No. 

Q.     You  went  with  him?  A.     Yes. 

Q.  What  else  around  the  home  did  he  do,  if 
anything  ? 

A.  Well,  if  I  was  taking  care  of  the  baby  he 
would  do  all  my  housework,  and  if  I  was  doing  the 
housework  he  would  take  care  of  the  baby. 

Q.  You  were  happy  wdth  your  husband,  were 
you?  A.    Very  happy. 

Q.     He  was  happy  with  you  ?  A.     Yes. 

Q.     Did  you  love  your  husband? 

A.    Very  much. 

Q.     Did  he  love  you?  A.     Yes. 

Q.  With  reference  to  the  fmieral  expenses,  I 
have  a  bill  here,  Mr.  Dunne — pardon  me,  your 
Honor,  except  that  I  would  like  [165]  to  submit 
the  bill  to  Mr.  Dunne  through  your  Honor,  and  I 
think  we  can  stipulate  to  it. 

Mr.  Dunne:  If  you  will  state  the  amount  I  will 
accept  your  statement. 

Mr.  Myers:  The  biU  is  in  the  sum  of  $1047.38. 
Those  were  the  funeral  expenses?  A.    Yes. 

Mr.  Myers:     That's  all. 

Cross-Examination 

Q.  (By  Mr.  Dunne) :  Mrs.  Souza,  you  said 
your  husband  turned  over,  did  he,  to  you  about  90 
percent  of  his  earnings?  A.     Yes. 

Q.  Then  you  used  those  for  general  household 
purposes  ?  A.     Yes. 
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Q.     For  the  care  of  the  family? 

A.     For  the  whole  family. 

Mr.  Dunne:     No  further  questions. 
Redirect  Examination 

Mr.  Myers:  Just  a  moment,  your  Honor.  There 
is  another  question. 

Q.  The  last  time  you  saw  your  husband  alive 
was  when? 

A.  Oh,  before  nine  o'clock,  when  he  left  the 
ranch. 

Q.     On  October  11th? 

A.  On  October  11th.  Oh,  no.  I  saw  him  arrive  at 
the  hospital — I  am  sorry— but  he  did  not  recognize 
me. 

Q.  Before  the  accident,  then,  you  saw  him 
where?   [166]  A.     Before  the  accident? 

Q.    Yes. 

A.     I  saw  him  at  home. 

Q.  Do  you  know  where  he  was  going  that  morn- 
ing? A.     He  was  going  with  Johnny. 

Q.     He  was  not  going  to  town? 

A.  Johnny  wanted  him  to  see  the  ranch;  he 
wanted  him  to  look  at  a  ranch  and  Johnny  asked 
him  to  go  along. 

Q.     So  he  went;  is  that  it?  A.     Yes. 

Mr.  Myers:     That  is  all. 

Mr.  Dunne:     No  further  questions. 

The  Court:     Step  down. 

MRS.  JOSEPHINE  SOUZA, 

one   of  the  plaintiffs,   called  in  her   own  behalf; 
sworn 
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The  Clerk:     Will  you  state  your  name? 
A.     Mrs.  Josephine  Souza. 

Direct  Examination 

Q.     (By  Mr.  Myers) :     Mrs.  Souza,  how  old  are 
you?  A.     52. 

Q.     On  October  11,  1945,  how  old  was  Mr.  Souza, 
that  is,  Antonio  Azevedo  Souza?  A.     57. 

Q.    What?   [167]  A.     57. 

Q.     Where  was  he  born,  do  you  know? 

A.     He  was  born  in  the  Azores. 

Q.    When?  A.     In  1888. 

Q.     Do  you  know  when  he  came  to  this  country? 

A.     Came  as  a  boy;  I  don't  remember  what  age; 
around  17,  I  think,  or  18.  I  don't  know  exactly. 

Q.    Where  w^ere  you  born? 

A.     I  was  born  in  Piedmont. 

Q.     Here  in  the  East  Bay?  A.     Yes. 

Q.  When  and  where  were  you  and  Mr.  Souza 
married?  A.     In  Modesto. 

Q.    When?  A.     In  1919. 

Q.  Then  where  did  you  make  your  home  after 
your  marriage?  A.     In  Modesto. 

Q.  Have  you  lived  on  a  ranch  practically  during 
your  entire  married  life?  A.     Yes. 

Q.     How^  many  children  did  you  have? 

A.     Six. 

Q.  Six  children  that  were  born  out  of  this  mar- 
riage: Is  that  right?  [168]  A.     Yes. 

Q.  AYill  you  start  in  with  the  oldest  one  and  go 
down  and  give  us  their  names  and  their  ages,  please, 
Mrs.  Souze?  The  first  one  was  who? 
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A.  Their  ages  now,  or  at  the  time  of  the  acci- 
dent? 

Q.  Give  us  their  ages  at  the  time  of  the  accident. 

A.  Edward  was  24. 

Q.  That  is  Edward  Anthony  Souza? 

A.  Edward  Anthony  Souza. 

Q.  He  is  the  son  that  was  also  killed  in  this  acci- 
dent in  which  your  husband  met  his  death? 

A.  Yes. 

Q.  He  was  24  at  that  time?  A.     Yes. 

Q.  Who  was  the  next?  A.     Mary  Adele. 

Q.  Mary  Adele.  What  was  her  age  at  that  time? 

A.  She  was  22. 

Q.  22  years  old.  The  next  child  was  who  ? 

A.  John;  John  was  19. 

Q.  John,  the  young  man  who  is  in  court  with 
you  ?  A.     Yes. 

Q.  He  was  19  years  old  then?  A.     Yes. 

Q.  Who  was  the  next  one?  [169] 

A.  Lucille;  she  was  17. 

Q.  Then  the  next  one? 

A.  Then  James  was  16. 

Q.  James  was  16? 

A.  And  Benjamin  was  9. 

Q.  He  was  the  youngest?  A.    Yes. 

Q.  At  the  present  time  how  many  of  them  are 
minor  children,  right  now?  A.     Three. 

Q.  That  is  Benjamin,  James 

A.  And  Lucille. 

Q.  And  Lucille?  A.     Yes. 

Q.  These  children  all  live  with  you,  do  they? 
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A.    Yes. 

Q.  Now,  Mrs.  Souza,  at  the  time  of  your  hus- 
band's death  where  were  you  living? 

A.    In  Modesto. 

Q.    What?  A.    Modesto. 

Q.     Still  living  at  Modesto,  were  you? 

A.    Yes. 

Q.    And  on  what  ranch? 

A.     Well,  it  was  on  the  Toomes  Road.  [170] 

Q.     How  long  had  you  lived  on  that  ranch? 

A.  Now,  or  before  the  accident — living  there 
20  years. 

Q.  Before  the  accident  you  had  lived  there  20 
years  or  18  years?  A.     18. 

Q.  You  lived  there  18  years  before  the  accident; 
is  that  right?  A.     Yes. 

Q.  Mrs.  Souza,  you  and  your  husband  and  your 
entire  family  lived  there?  A.     Yes. 

Q.     What  was  your  husband's  occupation? 

A.     He  was  a  dairyman. 

Q.  Do  you  know  what  his  average  monthly 
earnings  were  before  October  11,  1945? 

A.    About  $300  a  month. 

Q.  Of  that  amount  of  money  what  portion  of  it 
did  he  give  you  to  afford  you  with  your  support 
and  maintenance  as  well  as  that  of  the  children? 

A.    About  one-third. 

Q.    What?  A.     Two-thirds. 

Q.     Two-thirds  of  that  amount?  A.    Yes. 

Q.  Was  Mr.  Souza  a  man  who  stayed  home,  or 
did  he  go  out,  or  what  was  the  situation. 
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A.     He  stayed  home.  [171] 

Q.     Did  he  go  out  without  you? 

A.  Very  seldom,  except  on  some  business  when 
I  was  not  needed,  and  I  had  so  much  to  do  at  home 
with  the  children  I  had  better  stay  home. 

Q.  When  he  went  out  socially  did  he  go  with 
you?  A.     I  always  went. 

Q.     Was  Mr.  Souza  a  good  family  man? 

A.     He  was,  very  much  so. 

Q.  Besides  his  ranch  activities  did  he  do  any- 
thing around  the  home,  at  all? 

A.     Yes,  he  did. 

Q.     How  did  you  and  Mr.  Souza  get  along? 

A.     Happy. 

Q.  Mrs.  Souza,  as  a  result  of  his  accident,  I 
have  a  bill  here  from  the  Sovereign  Funeral  Home 
in  the  sum  of  $1157.38.  Is  that  a  bill  which  you  in- 
curred as  a  result  of  this  accident  for  burial  serv- 
ices for  your  husband?  A.     Yes. 

Q.     Mrs.  Souza,  did  you  love  your  husband? 

A.    Yes. 

Q.    Did  he  love  you?  A.    Yes. 

Q.     Do  you  miss  him?  A.     I  do. 

Mr.  Myers:     That  is  all.   [172] 

Cross-Examination 

Q.  (By  Mr.  Dunne):  Mrs.  Souza,  the  two- 
thirds  of  the  $300  a  month  that  your  husband  gave 
you,  you  used  that,  then,  for  the  benefit  of  the 
whole  family,  I  take  it?  A.     Yes. 

Q.     Did  you  own  that  ranch?  A.    Yes,  sir. 

Q.  The  $300  a  month  that  you  used,  that  was 
the  return  from  the  operation  of  the  ranch? 
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A.     Yes. 

Q.     You  still  have  that  ranch?  A.     Yes. 

Mr.  Dunne:     No  further  questions. 
Redirect  Examination 

Mr.  Myers:  Your  Honor,  I  am  sorry,  there  is 
just  one  or  two  other  matters  that  we  might  deter- 
mine while  the  witness  is  on  the  stand. 

Q.  You  were  in  court  when  Mr.  Davis,  Oran 
Davis,  testified;  when  he  testified  concerning  the 
accident  you  were  in  court?  A.     Yes. 

Q.  You  heard  him  say  that  he  was  contacted 
by  Mrs.  Souza.  A.     Yes. 

Q.     You  were  the  Mrs.  Souza  who  contacted  him  ? 

A.    Yes. 

Q.  How  did  you  happen  to  contact  him;  when 
did  you  know  about  him?  How  did  you  come  to 
know  about  him?  [173] 

A.  Well,  the  daughter-in-law  where  he  was  em- 
ployed knew  my  daughter. 

Q.     What  is  her  name? 

A.     The  daughter-in-law? 

Q.     Yes.  A.     Mrs.  Freeman. 

Q.  That  is  at  the  Freeman  Dairy,  where  Mr. 
Davis  worked?  A.    Yes. 

Q.     Go  ahead. 

A.  She  told  my  daughter  that  this  man  that  was 
hired  by  her  father-in-law  told  them  about  the  acci- 
dent, that  he  saw^  it. 

Q.     Then  you  got  in  touch  with  him 

A.     Yes. 

Q.  How  long  was  that  before  or  after  you  saw 
me  for  the  first  time? 
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A.     A  few  months,  I  guess;  I  don't  remember. 

Q.     Three  months  before  you  ever  saw  me? 

A.     Something  like  that. 

Q.     That  is  how  you  happened  to  contact  him? 

A.     Yes. 

Q.  Was  it  at  your  request  that  he  appeared  in 
this  case  to  testify?  In  other  words,  you  requested 
his  presence,  did  you?  A.     Yes. 

Mr.  Myers.     That  is  all.  [174] 

Recross-Examination 

Mr.  Dunne :  I  neglected  to  ask  you  one  question. 
Is  your  daughter,  Mary  Adele,  married? 

A.     No,  she  is  not. 

Q.     How  about  your  daughter  Lucille? 

A.  She  is  at  home.  She  just  graduated  from 
high  school. 

Q.     She  is  not  married,  either?  A.     No. 

Mr.  Dumie:     Thank  you. 

The  Court:     Step  down.   [174-A] 

Mr.  Myers:  I  think  there  is  a  matter  I  should 
ask  Mrs.  Souza  about,  but  I  can  recall  her.  Pardon 
me,  your  Honor.  You  know,  you  get  in  a  bad  habit 
in  the  state  courts. 

The  Court:  If  I  come  here  often  enough,  I  will 
cure  you  of  it. 

Mr.  Myers:  I  would  like  to  ask  counsel  through 
your  Honor 

The  Court:  However,  I  want  to  say  this.  I  was 
in  the  state  courts  for  eight  years  and  that  method 
was  not  used  in  my  court.  In  other  words,  I  con- 
duct a  court  now^  the  way  I  conducted  it  in  1927 
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and  1928  when  I  first  became  a  judge  of  the  Su- 
perior Court.  It  is  just  different  methods  that  dif- 
ferent judges  allow. 

Mr.  Myers:     I  was  before  your  Honor  in  1927. 

The  Court:  I  presume  you  tried  your  first  case 
before  me. 

Mr.  Myers:  That  is  right.  I  would  like  to  ask 
your  Honor  and  counsel  if  he  expects  to  call  Mr. 
Aguers. 

Mr.  Dunne:    I  do. 

Mr.  Myers:  In  view  of  that,  your  Honor,  if  you 
will  step  back  up,  Mrs.  Souza,  I  will  ask  you  one  or 
tAvo  questions  regarding  that. 

JOSEPHINE  SOUZA 

was  recalled  as  a  witness  and  having  l^een  pre- 
viously duly  sworn,  testified  as  follows:  [175] 

Redirect  Examination — (Resumed) 

Q.  (By  Mr.  Myers)  :  Mrs.  Souza,  do  you  recall 
on  some  occasion  a  Mr.  Aguers  from  the  Southern 
Pacific  Company,  claim  agent  for  the  Southern  Pa- 
cific Company,  came  to  your  home*? 

A.     Yes,  I  do. 

Q.  Do  you  know  how  long  after  the  accident 
that  was?  A.     Just  a  few  days. 

Q.  When  he  came  to  your  home,  will  you  tell 
His  Honor  and  the  jury  what,  if  anything,  was  done 
at  your  home  with  Mr.  Aguers? 

A.  Well,  he  wanted  my  son  to  give  him  a  state- 
ment, and  he  told  him  that  he  didn't  care  to  discuss 
the  matter  at  that  time,  and  he  said  that  he  knew 
how  he  felt,  that  he  lost  his  own  dad  when  he  was 
r>  h'-^^\  p-'-'d  po  ho  would  come  back  later,  in  about 
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Q.  He  never  did  come  back,  and  was  there  any 
statement  written  in  your  presence? 

A.     No,  sir. 

Q.     What  is  that? 

A.     No,  sir,  there  was  not. 

Q.  And  were  you  present  at  all  times  when  Mr. 
Aguers  was  present?  A.    Yes,  sir. 

Q.  And  when  Mr.  John  Souza,  your  son,  was 
present?  A.     Yes,  sir. 

Mr.  Myers:     That  is  all.  [176] 

The  Court:     Any  questions,  Mr.  Dunne? 

Mr.  Dunne:  I  have  no  questions,  no,  your 
Honor. 

Mr.  Myers:  Other  than  the  matter  of  the  speed 
restriction,  your  Honor,  we  rest. 

The  Court :  What  do  you  mean  by  the  matter  of 
speed  restrictions  ? 

Mr.  Myers:  You  will  remember  I  offered  in 
evidence  the  speed  restriction  that  I  am  going  to 
try  to  give  your  Honor  some  authorities  for  my 
position. 

The  Court :  If  you  find  any  authority,  I  will  re- 
open the  case  to  allow  that.  For  the  present  I  will 
rule  it  is  not  material  because  of  the  state  law. 

Mr.  Myers :  With  that,  your  Honor,  the  plaintiff 
rests. 

(Plaintiff  rests.) 

Mr.  Dimne :  If  your  Honor  please,  I  have  a  mo- 
tion to  make. 

The  Court:  All  right,  you  may  make  it  right 
here  and  we  will  not  bother  the  jury. 
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(Thereupon  counsel  for  the  respective  parties 
and  the  Reporter  approached  the  bench,  and 
outside  of  the  hearing  of  the  jury  the  following 
occurred:) 

Mr.  Dunne:  In  each  of  the  matters  of  Angelo 
and  John  Martin  Souza  and  the  death  of  the  father 
Antonio  Azevedo  Souza,  in  those  two  cases  we  make 
a  motion  of  dismissal  and  non-suit  on  the  grounds, 
first,  that  the  evidence  shows  contributory  negli- 
gence on  the  part  of  John  Martin  Souza,  the  son, 
and  under  [177]  the  provisions  of  the  Motor  Ve- 
hicle Code  of  the  State  of  California,  he  being  a 
minor  and  having  his  father's  consent,  his  negli- 
gence is  imputed  to  the  father,  so  that  any  negli- 
gence on  his  part  as  far  as  recovery  upon  the 
ground  that  he  failed  to  exercise  proper  care  in 
looking  or  listening  for  an  approaching  railroad 
train,  and  upon  the  ground  that  there  is  no  show- 
ing of  any  negligence  upon  the  part  of  the  de- 
fendant. 

The  Court:  I  think  the  matter  presents  a  fac- 
tual situation  for  the  solution  of  the  jury.  I  may 
say  I  think  this  is  the  third  one  of  out  12  I  have  ever 
allowed  to  go  to  the  jury,  but  I  am  satisfied  that  so 
far  as  the  question  of  negligence  is  concerned,  it 
presents  a  factual  situation  as  to  whether  he 
stopped  or  not,  and  there  is  testimony  that  he  did 
stop,  and  there  is  testimony  that  the  bell  did  not 
ring  and  the  whistle  was  not  blown,  and  that,  prima 
facie,  is  sufficient  to  take  the  case  to  the  jury. 

As  to  the  other  matter,  I  will  discuss  it  more 
fully.  It  relates  to  the  matter  of  instructions.  But 
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the  showing  is  that  this  was  his  automobile,  and 
as  he  had  no  license,  his  father  did  not  sign  any 
agreement. 

Mr.  Dumie :  There  are  two  Code  sections :  One  is 
the  signing  of  the  agreement,  the  other  is  permit- 
ting him  to  drive  with  the  parents'  consent. 

The  Court:  But  that  was  the  boy's  own  car,  not 
the  father's  car.  [178] 

(Discussion  off  the  record.) 
The  Court:     The  motion  for  dismissal  is  denied. 

(The  following  proceedings  were  had  in  the 
presence  and  hearing  of  the  jurors:) 

The  Court:  I  may  explain  to  you  we  are  not 
keeping  anything  away  from  the  jury,  but  there 
are  all  manner  of  matters  that  are  supposed  to  be 
taken  up  between  court  and  counsel.  For  instance, 
l^efore  the  arguments  are  made,  we  may  have  to 
take  an  hour  to  discuss  the  proposed  instructions 
because  I  am  supposed  under  the  law  to  let  them 
know  what  I  am  going  to  do  about  certain  instruc- 
tions that  both  sides  suggest,  so  that  they  will  know 
before  they  argue.  You  Avill  have  to  wait  until  we 
get  through  with  that.  You  have  a  province  and  I 
have  a  province.  I  can't  invade  yours  and  you  do 
not  dare  invade  mine.  So  this  method  is  easiest, 
rather  than  sending  you  out  and  bringing  you  back, 
so  many  times  we  go  into  a  huddle  and  dispose  of 
these  matters  so  that  counsel  may  place  upon  the 
record  the  first  matters  that  are  supposed  by  law 
to  be  done  at  certain  times,  otherwise  they  can't 
question  them  later  on. 
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Mr.  Dumie :  If  your  Honor  please,  I  should  like 
to  ask  counsel  whether  he  is  willing  to  stipulate 
that  Engineer  Glan^dlle  died  last  November. 

Mr.  Myers:  That  is  my  miderstanding.  I  ^^dll 
take  your  word  for  that. 

Mr.  Dunne:  Secondly,  I  offer  in  evidence  two 
other  [179]  photographs  of  locomotives  2487.  Those 
are  the  ones  I  referred  to  when  I  handed  the  first 
one  to  counsel  on  the  other  side. 

(The  photographs  referred  to  were  thereupon 
received  in  evidence  and  marked  Defendant's 
Exhibits  R  and  S.) 

BERNARD  GEORGE  AGUER, 
was  called  as  a  witness  on  behalf  of  the  defendant, 
and  being  first  duly  sworn,  testified  as  follows: 

The  Clerk:    What  is  your  name,  sir? 

A.    Bernard  George  Aguer. 

Direct  Examination 

Q.  (By  Mr.  Dunne) :  Mr.  Aguer,  what  is  your 
business  ? 

A.  I  am  employed  as  a  claims  adjuster  by  the 
Southern  Pacific  Company,  sir. 

Q.     Located  w^here? 

A.  At  the  iDresent  time  at  65  Market  Street, 
San  Francisco. 

Q.    In  October  of  1945  what  was  your  business? 

A.  I  was  employed  as  a  claims  adjuster  by  the 
same  company,  field  man. 

Q.    Where  were  your  headquarters  at  that  time? 

A.  I  was  Avhat  was  called  a  Western  Division 
mnn.  T  worked  out  of  Oakland. 
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Q.  Did  you  have  occasion  to  make  some  investi- 
gation, without  stating  what  it  was,  in  connection 
with  a  crossing  accident  at  the  crossing  of  Beck- 
with  Road  just  northwest  of  Modesto  and  the  [180] 
Southern  Pacific  tracks,  an  accident  that  occurred 
on  October  11,  1945?  A.     I  did. 

Q.  Did  you,  in  that  connection,  call  at  the  home 
of  the  family,  some  of  whose  members  were  in- 
volved in  that  accident?  A.     I  did. 

Q.    When  was  that  that  you  called  there? 

A.  Approximately  a  week  or  better  after  the 
accident. 

Q.  Did  you  make  any  note  or  memorandum  of 
anything  that  occurred  upon  that  visit? 

A.  I  took  a  statement  from  the  young  chap,  the 
driver  of  the  car  that  was  involved  in  the  accident. 

Q.  Let  me  show  you  Defendant's  Exhibit  K  for 
identification.  So  far  as  the  ink  handwriting  on 
that  is  concerned,  w^hose  is  it? 

A.     That  is  my  handwriting,  sir,  my  signature. 

Q.  So  far  as  the  ink  writing  is  concerned,  if  you 
will  look  at  all  six  pages,  is  that  all  in  your  hand- 
writing? A.     Yes,  sir,  I  wrote  that  statement. 

Q.  I  call  your  attention  to  the  fact  that  each 
page — I  believe  I  am  correct  in  making  this  state- 
ment— bears  the  signature  as  a  witness ;  is  that  your 
signature?  A.    Yes,  sir. 

Q.  Each  page  also  bears  a  date,  I  think  the  date 
October  21,  1945.  Did  you  put  that  on  there? 

A.     I  did.  [181] 

Q.    When  did  you  put  that  date  on  there? 

A        Af  +1^0  fii^p  that  T  took  this  statement. 
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Q.  Was  that  the  date  of  the  statement?  Was 
that  the  same  day  that  you  took  the  statement  that 
you  dated  it?  A.     Yes,  sir. 

Q.     In  other  words,  that  is  correctly  dated? 

A.     Yes,  sir. 

Q.  About  what  time  did  you  arrive  at  the  Souza 
home  ? 

A.  I  don't  recall  exactly.  It  was  in  the  morning, 
I  believe. 

Q.  When  you  called  there  what,  if  anything, 
did  you  say  of  identifying  yourself? 

A.  AYell,  I  introduced  myself  and  I  believe  I 
gave  them  my  card  and  informed  them  what  pur- 
I30se  I  was  there  for,  to  investigate  the  accident 
and  take  a  statement  from  Mr.  Souza,  the  driver 
of  the  car. 

Q.  To  whom  did  you  identify  yourself  and  make 
your  presence  known? 

A.    Well,  Mrs.  Souza  was  there. 

Q.     Which  Mrs.  Souza  was  that? 

A.  As  far  as  I  recall,  I  do  remember  distinctly 
meeting  the  mother  of  the  driver  of  the  car,  Mrs. 
Souza. 

Q.  Is  that  the  Mrs.  Souza  who  sits  in  the  middle 
here? 

A.  I  believe  so.  I  imagine  it  is.  I  can't  recall 
her  face  exactly  after  this  length  of  time. 

Q.     At  any  rate [182] 

Mr.  Myers:  Just  a  minute,  your  Honor.  I  will 
ask  that  the  answer  be  stricken  out.  He  says  he 
imagines.  Whatever  he  imagined  we  will  ask  be 
stricken  out. 
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Mr.  Dunne:     All  right,  we  will  let  that  go  out. 

The  Court:  You  can  say  that  you  think  a  thing 
happened  but  you  can't  say  you  imagine.  In  other 
words,  you  are  not  required  to  be  more  positive 
than  you  can,  but  you  can't  speculate. 

The  Witness:  Yes.  Well,  at  the  time  I  called  at 
the  Souza  home,  I  met  a  Mrs.  Souza  who  identified 
herself  as  being  the  mother  of  the  boy. 

The  Court:  Q.  Do  you  recognize  her  as  the 
lady  who  just  testified  a  while  ago? 

Mr.  Dunne:  He  was  not  here  when  she  testified. 
The  witnesses  were  excluded. 

The  Court :     Oh,  I  beg  your  pardon.  I  forgot. 

Q.  Do  you  recognize  her  in  the  courtroom,  the 
older  of  the  two  ladies  sitting  there  ?  Stand  up,  Mrs. 
Souza,  will  you,  please?  Do  you  recognize  her? 

A.     I  am  quite  sure  that  is  the  woman. 

The  Court:     All  right,  you  may  be  seated. 

Q.  (By  Mr.  Dunne) :  During  the  course  of  any 
conversation  who  else  was  there,  Mr.  Aguer? 

A.  The  son,  her  boy,  who  had  been  driving  the 
car,  young  Souza,  and  I  believe  there  was  also  a 
sister-in-law.    [183] 

Q.  Were  all  three  of  these  people  present  during 
the  course  of  the  conversation? 

A.  Yes.  I  am  definite  with  the  mother  and  the  son 
because  I  spoke  to  them  both.  I  remem])er  distinctly 
the  mother  and  the  boy,  of  course,  was  there,  be- 
cause I  took  the  statement  from  him. 

Q.     Did  you  enter  the  house?  A.     I  did. 

Q.  When  you  entered  the  house,  please  tell  us 
in  your  own  way  what  happened,  without  now  stat- 


232  Southern  Pacific  Company  vs. 

(Testimony  of  Bernard  George  Aguer.) 

ing  what  was  said,  but  tell  us  how  the  statement 

was  taken  and  what  was  done. 

A.  Well,  as  I  say,  I  called  and  I  properly  intro- 
duced myself  as  being  with  the  Southern  Pacific 
Railroad  Company,  and  the  fact  that  I  was  there 
to  investigate  the  accident  and  find  out  what  had 
occurred.  I  wanted  to  take  a  statement — I  was  in- 
terested in  taking  a  statement  from  the  son,  the 
boy  who  had  been  driving  the  car  at  the  time,  and 
I  was  ushered  into  the  house  by  Mrs.  Souza,  and 
I  spent  considerable  time  there. 

As  I  recall,  I  was  asked  to  be  seated  and  sat 
down  at  a  table  there  and  I  believe  it  was  the  din- 
ing room  of  the  house.  The  boy  was  there  and  gave 
me  his  statement.  His  mother  was  right  there  and, 
as  I  recall,  there  was  another  woman,  a  younger 
girl,  who  was  sitting  off  in  possibly  what  might 
be  considered  the  front  room  of  the  house  there. 
And  we  had  a  very  pleasant — as  much  as  possible 
— a  very  pleasant  meeting  there,  during  which  [184] 
time  I  took  this  statement  from  Mr.  Souza.  And, 
as  I  recall,  I  believe  he  was  a  minor  at  that  time, 
and  for  that  reason  I  believe  I  explained  to  Mrs. 
Souza  I  wanted  her  to  read  the  statement  because 
I  was  going  to  ask  her  son  to  sign  the  statement. 

Q.  Tell  us  how  you  got  the  statement.  The  jury 
would  be  interested  in  the  mechanics.  What  did 
you  do? 

A.  Well,  I  simply  asked  the  various  questions 
I  normally  ask  relative  to  the  incident  and  he 
answered  them,  and  I  just  put  his  answers  down 
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and  wrote  this  statement,  which  is  the  statement 

here.  That  is  all  there  was  to  it. 

Q.  Is  the  paper  that  you  hold  in  your  hand, 
Defendant's  Exhibit  K  for  identification,  the  paper 
that  you  wrote  at  that  time?  A.     Definitely. 

Q.    And  at  the  Souza  home?  A.    Yes,  sir. 

The  Court:  I  haven't  seen  the  statement.  That 
is  not  in  question  and  answer  form.  It  is  merely 
the  substance  of  what  he  was  telling  you? 

The  Witness:     Yes,  that  is  true. 

The  Court:  Q.  Is  it  written  in  the  first 
person?  Does  it  say  '^I  did  so-and-so"? 

A.     Yes,  it  is. 

The  Court:     Go  ahead. 

Q.  (By  Mr.  Dunne) :  So  far  as  that  statement 
is  concerned,  did  [185]  you  at  that  time,  at  least 
in  so  far  as  you  had  capacity  to  do  it,  put  down 
there  accurately  what  you  were  told? 

A.    Yes,  sir. 

Q.  Did  you  get  the  information  that  is  in  there 
from  the  young  man,  John  Souza? 

A.    Yes,  sir. 

Q.  Did  you  put  anything  in  there  yourself?  Did 
you  interpolate  anything  yourself,  anything  in  ad- 
dition to  what  you  were  told  by  John  Souza? 

A.     No,  sir. 

Q.  After  that  was  written,  then,  you  completed 
it,  what  then  did  you  do? 

A.  Well,  as  I  say,  I  had  Mrs.  Souza  read  the 
statement,  which  she  did  and  told  me  that  it  was 
all  right  and,  of  course,  she  had  been  present  when 
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her  son  had  given  me  the  statement,  and  I  had  her 
son  read  the  statement,  but,  as  I  recall — well,  it  was 
Mrs.  Souza  who  made  an  objection  there  that  she 
didn't  care  to  have  her  son  sign  it  nor  would  she 
sign  it  because,  as  she  stated  there,  she  didn't  feel 
it  was  the  thing  to  do  from  her  standpoint.  She 
wished  to  see  an  attorney.  That  was  her  words — "I 
intend  to  see  an  attorney.  Before  I  sign  anything, 
I  wish  to  see  an  attorney." 

Q.  After  the  son  read  it  over,  did  he  make  any 
comment  ? 

A.  I  asked  him,  which  is  customary,  if  the  state- 
ment were  true  and  correct  to  the  best  of  his  knowl- 
edge and  belief,  and  he  told  [186]  me,  "A¥ell,  that's 
it." 

The   Court:     Q.     Did  you  ask  him  to  sign  it? 

A.     Yes,  sir,  I  did. 

Q.    What  did  you  say  to  him'? 

A.  Well,  as  I  recall,  I  remember  distinctly  ask- 
ing Mrs.  Souza,  in  deference  to  her,  because  of  the 
fact  that  the  boy,  as  I  say,  I  believe  was  a  minor  at 
the  time,  and  Mrs.  Souza  simply  stated  that  she 
didn't  wish  to  have  the  boy  sign  the  statement  and 
she  wouldn't  sign  it  herself. 

Mr.  Dunne:  If  your  Honor  please,  we  offer  this 
in  evidence  with  an  exception:  there  is  some  matter 
that  I  called  to  the  attention  of  counsel  upon  the 
other  side  and  it  is  agreed  between  us  that  it  has 
no  bearing  on  this  matter.  Is  that  correct? 

Mr.  Myers :  Well,  that  is  right,  but,  your  Honor, 
we  object  to  the  statement  itself  on  the  ground 
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it  is  incompetent,  irrelevant  and  immaterial.  He 
can  state  what  conversation  he  had  at  that  time 
and  place  and  the  persons  present,  but  any  pur- 
ported written  statement  that  is  not  signed  and 
which  the  plaintiffs  have  stated  they  have  never 
even  seen  before,  before  coming  to  court  today,  it  is 
incompetent,  irrelevant  and  immaterial  to  put  that 
in  evidence.  As  far  as  the  conversation  is  concerned, 
that  is  a  different  matter. 

The  Court:  This  is  more  than  a  memorandum. 
This  is  not  used  merely  to  refresh  his  recollection. 
This  is  used  as  primary  evidence  of  what  a  person 
told  him  and  what  he  put  down.  [187]  Now,  of 
course,  that  person  has  denied  it.  It  is  up  to  the 
jury  to  determine  which  version  of  the  transaction 
they  will  believe,  but  this  statement  is  admissible 
under  the  facts  given  by  the  witness. 

Mr.  Myers:     All  right. 

Mr.  Dunne:  If  your  Honor  please,  that  part 
referred  to  I  have  marked  in  pencil  and  will  omit. 

The  Court:     Do  you  want  to  read  it? 

Mr.  Dunne :  I  do  want  to  read  it  because  of  that 
part  that  is  to  be  omitted. 

The  Court:  We  can  cover  it  up  if  it  is  sent 
out  to  the  jury  as  an  exhibit. 

Mr.  Dunne :     Yes,  your  Honor. 

The  Court:  I  will  instruct  the  Clerk  to  cover 
up  the  portion.  We  have  a  way  of  placing  a  paper 
across  in  a  manner  that  the  jurors  can't  see  it 
without  destroying  a  seal.  They  usually  don't  any- 
way. 
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Mr.  Dunne:  And  that  part  of  it,  if  your  Honor 
please,  I  have  enclosed  with  pencil. 

The  Court:    All  right. 

Mr.  Dunne:     Shall  I  read  it  now? 

The  Court:  Well,  if  you  have  fuiished  with  this 
witness 


Mr.  Dunne:     I  had  finished  with  the  witness. 

T]);.     uirt:    All  right. 

Mr.  Dunne:  This  again  is  on  a  form  partly 
printed  and  [188]  partly  written: 

'^  Statement  of  John  Martin  Souza. 

''Home  address:  Rt.  3,  Box  633,  Toomes  Road, 
Modesto. 

"Occupation  Dairy  Farmer.  Employer  Self  em- 
ployed. 

"Business  address:  same. 

"What  day  and  what  hour  did  accident  occur? 
October  11, — about  9:15  a.  m. 

"Where  did  accident  occur?  At  intersection  of 
Beckwith  Road  and  Southern  Pacific  Railroad 
Crossing. 

"Where  were  you  when  accident  occurred? 
(Blank.) 

"Do  you  know  anyone  who  saw  accident?  Please 
give  names  and  addresses.  No — but  w^e  expect  to 
uncover  witness. 

"Did  you  witness  accident?  Involved. 

"Give  full  account  of  your  knowledge  of  accident. 
"I  am  the  legal  and  registered  owner  of  the  auto- 
mobile involved  in  the  crossing  accident,  at  Beck- 
with  Road   and    Southern   Pacific    right    of   way, 
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which  occurred  about  9:15  in  the  morning  of  Octo- 
ber the  11th  1945.  The  automobile  way  a  1941  Ford 
Coupe,  license  number  93H838.  On  the  morning  of 
the  accident  I  left  my  house  on  Toomes  road  to 
drive  to  Dry  Creek ;  to  look  at  a  dairy  ranch.  It  was 
about  9:00  o'clock  in  the  morning  when  we  left 
our  house.  It  was  a  nice  clear  dry  morning.  I  was 
driving  the  automobile,  and  my  brother  Edward 
was  sitting  next  to  me  in  [189]  the  middle  of  the 
seat,  my  father  Anthony  Souza,  was  sitting  on  the 
right  side  of  the  seat.  When  we  left  the  house, 
I  drove  south  on  Toomes  to  Beckwith  Road.  When 
I  reached  Beckwith  Road,  I  turned  to  my  left  and 
was  driving  East,  on  Beckwith  Road.  I  had  the 
window  on  my  side  rolled  all  the  way  down,  and 
my  father  had  his  window^  on  the  right  side  of  the 
automobile  rolled  halfway  down.  I  had  a  radio  in 
the  automobile,  but  it  was  turned  off,  and  not  play- 
ing. I  was  driving  along  Beckwith  Road  about  40 
miles  an  hour,  and  my  father  and  Edward  and  I 
were  talking  about  various  things.  As  I  drove  East 
on  Beckwith  Road,  I  approached  the  Southern  Pa- 
cific Railroad  tracks  crossing  Beckwith  Road,  just 
before  you  reach  the  highway.  When  I  was  about 
100  to  150  yards  away  from  the  crossing  I  looked 
for  a  train.  I  was  slowing  up  and  driving  about  30 
miles  an  hour  at  that  time.  When  I  looked  for  a 
train,  I  looked  through  the  windshied.  I  never  seen 
any  train.  I  did  not  notice  my  father  or  brother 
looking  for  a  train  at  that  time.  They  were  not 
saying  anything,  just  riding  along  quietly.  At  that 
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point  in  the  road  as  I  looked,  there  was  a  walnut 
grove  on  my  left,  and  on  my  right,  running  along 
the  road  was  a  fence,  covered  with  grapes.  I  could 
see  over  this  grape  vine  covered  fence,  but  I  did 
not  see  any  train.  We  were  still  moving  down  Beck- 
with,  towards  the  crossing,  and  I  am  slowing  up 
all  the  time.  When  I  get  [190]  about  40  yards  from 
the  crossing,  I  look  again  through  the  windshield, 
to  my  right  and  to  my  left.  I  usually  look  carefully 
to  the  left  a  couple  of  times,  because  of  the  walnut 
grove  there,  at  this  point  I  was  doing  about  an 
estimated   20   miles   an   hour.    The    fact   that   my 
brother  and  father  were  in  the  seat  with  me  did 
not  bother  my  vision,  the  seat  was  adjustable,  and 
I  had  it  moved  back.  I  could  see  alright.  I  did  not 
see  anything.  I  did  not  hear  any  train  whistle  or 
bell,  or  hear  any  train;  at  this  time  I  still  had  the 
fence  on  my  right,  iDut  could  see  over  the  fence 
O.  K.  I  kept  driving  towards  the  crossing,  there 
was  no  other  automobile,  ahead  of  me,  and  there 
was  no   automobile  coming  towards  me,  the  road 
was  all  clear.  I  was  not  talking  to  my  father  or  my 
brother,   and  they  were  not  talking.  When  I   got 
about  10  feet  from  the  crossing  I  was  slowed  up 
to  about  8  miles  an  hour.  I  still  had  not  heard  any 
bell  or  whistle,  or  seen  any  train.  My  father  and 
my  brother  did  not  say  anything  to  me,  they  never 
did  say  anything  if  either  one  of  them  ever  did 
see  the  train  they  never  did  say  anything  about  it. 
Neither  one  of  them  ever  said  a  word,  nothing !  Not 
even  '^Look  out,"  even  when  we  were  hit!  About 
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this  time  I  was  just  going  onto  the  tracks,  and  was 
doing  about  5  miles  an  hour,  I  was  shifting  from 
high  to  second  gear,  and  looking  straight  ahead.  I 
still  had  not  seen  any  train,  or  heard  any  whistle  or 
bell.  It  was  quiet,  along  [191]  through  there,  no 
excessive  noise,  from  any  tractor  or  truck,  or  pump 
in  the  fields,  just  a  quiet  morning.  When  I  was 
right  on  the  tracks  something  caused  me  to  look 
up  to  my  right,  I  do  not  know  what,  maybe  the 
noise,  or  something  anyway  I  looked  up,  and  saw 
the  engine,  a  couple  of  feet  away,  and  before  I 
had  a  chance  to  do  anything  the  engine  hit  me. 
That's  the  last  I  remember,  I  was  knocked  out.  I 
do  not  know  how  fast  the  engine  was  going  when 
it  hit  me.  My  father  and  brother  never  said  a  word 
to  me.  I  never,  at  no  time,  heard  the  train  whistle 
or  bell  and  I  never  did  see  the  train  (engine),  till  it 
hit  me  (just  a  second  before  it  hit  me.)  The  engine 
hit  me  on  my  right  side,  just  where  I  do  not  know, 
I  have  not  seen  my  automobile  yet.  The  acci- 
dent happened  because  I  did  not  see  the  engine,  and 
did  not  hear  any  whistle,  or  bell.  The  engine  was 
hard  to  see  because  it  was  traveling  alone  (pulling 
no  cars)  ;  if  it  was  pulling  cars,  I  could  have  seen 
it.  I  think  when  I  looked  that  the  engine  was  prob- 
ably in  that  blind  spot  on  the  right  corner  of  my 
windshield,  where  the  door  joins  the  windshied 
there  on  the  corner  of  the  automobile  that  partition 
there  on  the  corner.  I  do  not  think  that  the  man  on 
the  engine  blew  the  whistle.  I  never  did  hear  any 
whistle.  I  bought  my  automobile  in  March,  and  had 
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been  waiting  for  my  father  and  mother  to  go  into 
town  with  me  for  my  driver's  license.  I  do  not  have 
a  driver's  [192]  license.  I  had  taken  out  a  driver's 
permit,  but  I  lost  it. 

*'Have  you  read  this  statement  on  6  pages  and  is 
it  true  and  correct,  to  the  best  of  your  knowledge 
and  belief?  (Blank.) 

"I  witnessed  my  Son,  John  Martin  Souza,  read 
this  statement  of  his,  and  he  states  that  it  is  true 
and  correct,  to  the  best  of  his  knowledge  and  belief. 
I  also  read  the  statement.   (Blank.) 

''Dated  Oct.  21,  1945. 

"Witness:  B.  G.  Aguer. 

"Signed:   (No  signature)." 

Mr.  Durnie :     I  have  no  further  questions. 

The  Court:    All  right,  cross-examine. 

Cross-Examination 

Q.  (By  Mr.  Myers)  :  This  is  entirely  in  your 
own  language,  is  it  not,  Mr.  Aguer? 

A.  No,  I  wouldn't  say  that.  I  always  put  down 
in  the  statement  as  much  as  possible  in  the  person's 
language,  just  as  the  person  tells  it  to  me. 

Q.  Whose  langauge  is  that? — "I  witnessed  my 
son,  John  Martin  Souza,  read  this  statement  of  his 
and  he  states  that  it  is  true  and  correct  to  the  best 
of  his  knowledge  and  belief.  I  also  read  the  state- 
ment." Whose  language  is  that? 

A.     Well,  I  wrote  that  down.  [193] 

Q.     It  is  your  language,  isn't  it? 

A.  Mrs.  Souza  witnessed  the  boy  giving  the 
statement. 
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Q.  Just  answer  the  question,  please.  Isn't  that 
your  language. 

A.     Well,  I  wrote  that  statement  down. 

Q.  Yes,  it  is  your  language.  It  is  not  something 
someone  told  you? 

A.     No,  that  is  true,  I  wrote  that  down. 

The  Court:  Q.  In  other  words,  the  portion 
counsel  has  just  read  is  the  attestation  clause  which 
you  usually  put  in  and  you  wrote  that  down ;  nobody 
spoke  those  w^ords? 

A.  That  is  true,  but  before  I  put  that  down,  sir, 
I  asked  Mrs.  Souza  the  question,  Mrs.  Souza  gave 
me  the  answer,  and  then  I  put  that  statement  down. 

Q.  She  said,  "I  witnessed  my  son,  John  Martin 
Souza,  read  this  statement"? 

A.  She  witnessed  her  son  give  that  statement 
and  was  true  and  correct  to  the  best  of  her  knowl- 
edge and  belief. 

Q.  Is  it  your  testimony  that  that  statement  at 
the  bottom  of  the  larger  statement  was  not  written 
at  the  same  time  as  the  other  pages  in  that  state- 
ment? 

A.  That  was  put  down  directly  at  the  conclu- 
sion of  the  statement  there.  When  I  took  the  state- 
ment I  put  that  down. 

Q.  In  other  w^ords,  according  to  you,  when  you 
got  through  writing  you  came  down  to  the  last  page 
and  left  a  blank,  and  then  you  wrote  this  in,  filled 
this  in,  and  then  you  were  [194]  going  to  have  those 
people  sign  that  statement,  is  that  it? 

A.    After  they  read  it.  I  put  that  statement  in 
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after  they  read  the  original  statement  of  the  boys. 

Q.  It  is  your  testimony,  then,  that  both  John 
Martin  Souza  read  this  statement  and  Mrs.  Joseph- 
ine Souza  read  this  statement  before  you  ever  wrote 
in  this  paragraph  that  I  just  read  to  you? 

A.  Not  the  hist  one,  no.  I  wrote  the  statement 
out  the  boy  gave  me  and  then  I  put  dovn^i  in  con- 
clusion, ''Have  you  read  and  do  you  understand,'' 
for  the  ]3oy  to  sign,  and  that  is  when  the  mother  ob- 
jected. And,  of  course,  the  mother  had  read  the 
statement  also.  So  then  I  put  in  for  Mrs.  Souza, 
there,  and  then,  of  course,  she  wouldn't  sign  either. 

The  Court:  Q.  She  didn't  say  "I  wit- 
nessed"? You  asked  her  a  question  and  she  an- 
swered it,  and  then  you  put  that  dowai  in  your  own 
words  ? 

A.     That  is  right,  that  is  right. 

Q.  In  other  words,  when  you  refer  to  putting 
down  the  statement  as  nearly  as  possible,  you  refer 
to  the  main  statement  about  the  accident,  not  that. 
That  is  so  obviously  in  terminology  she  is  not  likely 
to  use.  A.     That  is  right. 

Q.  (By  Mr.  Myers) :  Isn't  it  a  fact  that  this 
entire  statement  was  written  by  you,  Mr.  Aguer, 
after  you  had  left  the  home  of  Mrs.  Souza  on  what- 
ever day  it  was  that  you  were  out  there? 

A.  That  statement  was  written  in  the  home  of 
the  Souzas  in  [195]  the  presence  of  Mrs.  Souza  and 
her  son. 

Q.     It  is  your  testimony  that  they  saw  you 

The  Court:  He  has  answered  that.  You  have 
asked  him  that  two  or  three  times. 
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Q.     (By  Mr.   Myers):    saw  you  write  this 

statement,  is  that  it?  A.    Absolutely. 

Q.  When  you  went  to  the  home  of  Mrs.  Souza, 
(lid  you  go  there  for  the  purpose  of  obtaining  a 
statement?  A.     Yes,  sir. 

Q.  When  you  got  to  her  home  did  you  tell  Mrs. 
Souza  that  you  came  there  to  get  a  statement  from 
her  son,  John  Martin  Souza?  A.     Yes,  sir. 

Q.  Did  you  also  tell  them  that  there  was  no 
obligation  on  their  part  to  give  you  a  statement? 

A.     No,  sir,  I  don't  believe  I  did. 

Q.  Did  you  hold  out  any  promises  to  them,  at 
all,  to  get  them  to  give  you  a  statement? 

A.     No,  no  promises.  I  made  no  promises. 

Q.  Of  their  own  free  will  and  accord,  then,  John 
Martin  Souza,  it  is  your  testimony,  related  all  this 
to  you?  A.     Absolutely,  yes,  sir. 

Q.  And  then  after  you  had  gone  to  the  trouble 
of  writing  it  all  down,  then  these  people  refused  to 
sign  it,  is  that  your  testimony?  [196] 

A.     Mrs.  Souza  did,  yes. 

Q.     How  about  John?  Did  he  refuse  to  sign? 

A.  Well,  he  acquiesced  to  his  mother's  wishes. 
In  other  words,  after  his  mother  said  she  didn't 
want  to  sign  it,  he  simply  wouldn't  sign,  and  she 
wouldn't  sign,  either. 

Q.  What  did  you  tell  them  when  you  left  their 
home  that  day?  That  you  would  be  back? 

A.    I  don't  believe  I  told  them  that,  no. 

Q.  Didn't  you  tell  them  that  you  would  be  back 
in  about  a  week  or  two  when  they  were  feeling 
l)etter  ? 
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A.  No,  I  don't  recall  telling  them  that,  at  all. 
There  would  be  no  need  for  me  to. 

Q.  What  is  your  memory?  After  you  had  fin- 
ished writing  up  this  statement,  according  to  your 
testimony,  then,  after  you  had  finished  writing  up 
the  statement  what  did  j^ou  tell  them  when  they 
refused  to  sign  it? 

A.  I  don't  recall  telling  them  anything.  It  was 
their  privilege.  I  mean  to  say  if  they  didn't  want 
to  sign  it  I  couldn't  force  them  to  sign  it,  and  so 
I  just  paid  my  respects  and  left,  as  I  recall. 

Q.  And  you  did  not  say  anything  about  being 
back  again? 

A.  No,  I  don't  recall  saying  that,  because  there 
w^ould  be  no  need  for  me  to  come  back. 

Q.  You  didn't  say  you  w^ould  come  back  later 
mth  a  statement  for  them  to  sign?   [197] 

A.    No,  I  didn't.  I  didn't. 

Q.     Are  you  sure  you  didn't  tell  them  that? 

A.     I  don't  recall  telling  them  that. 

Mr.  Myers:     That  is  all. 

Mr.  Dunne :     That  is  all. 

The  Court:     Have  you  another  witness? 

Mr.  Dunne :    He  may  be  fairly  long,  your  Honor. 

The  Court:    Who  is  he? 

Mr.  Dunne :  He  is  the  other  man  who  was  in  the 
calD  of  the  locomotive. 

The  Court :  We  will  make  up  for  it  if  necessary 
tomorrow  at  the  noon  hour,  but  we  had  better  not 
start  a  long  witness  at  this  time.  You  will  remem- 
ber you  asked  for  the  privilege  of  passing  those 
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photographs.  If  you  want  to  do  that  for  the  next 
minute  or  so,  you  may  pass  those  photographs. 

Mr.  Myers:    Just  the  one. 

The  Court:     Pass  the  photographs  to  the  jury. 

Mr.  Myers:  May  I  jDass  this  exhibit  to  the  jury, 
your  Honor? 

The  Court:     Yes;  go  ahead. 

Mr.  Dunne:  If  your  Honor  please,  at  the  same 
time  I  put  in  some  photographs  that 

The  Court :  That's  all  right.  We  will  take  a  little 
time  and  have  the  jurors  examine  the  photographs. 

Mr.  Dunne:  They  might  as  well  look  at  all  of 
them  at  one  time. 

The  Court:  I  will  tell  you  what  to  do.  Start  the 
group  in  the  back  and  let  them  meet  backwards, 
you  see;  start  that  way  and  start  one  in  the  back. 
Now,  just  swear  the  witness  and  then  I  can  tell 
him  to  come  back  in  the  morning,  to  come  right  in 
the  courtroom  in  the  morning. 

(Witness  Brown  for  the  defense  was  then 
sworn  by  the  clerk.) 

The  Court:  Have  you  any  other  witnesses  who 
will  testify  to  the  incident  of  the  accident  or  is 
he  the  only  one? 

Mr.  Dunne:  No,  we  have  some  others,  your 
Honor. 

The  Court:  Well,  after  he  has  testified  I  will 
relax  that  rule,  because  after  there  has  been  a  con- 
flict established  before  the  jury  and  the  jury  have 
heard  the  two  stories,  there  is  no  reason  for  main- 
taining the  rule  and  we  can  speed  up  examination 
of  witnesses.  You  don't  want  this  man  now? 
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Mr.  Dunne:  Well,  this  is  Mr.  Brown.  He  mil 
also  be  a  witness.   [199] 

The  Court:     He  is  not  the  first  witness? 

Mr.  Dunne:     No,  he  is  not  the  first  witness. 

The  Court:  You  go  back.  We  will  swear  the 
other  man  so  he  can  come  right  in  in  the  morning. 

FRANK  MELLOLO, 
called  as  a  mtness  on  behalf  of  the  defendant ;  sworn 

The  Clerk:     Will  you  state  your  name? 

A.     Frank  Mellolo. 

The  Court:  I  just  wanted  to  swear  you  in  to- 
night but  you  won't  be  examined  tonight.  You  come 
back  tomorrow  morning  and  come  right  into  the 
courtroom  and  you  will  be  the  first  witness  to  be 
examined  in  the  morning.  You  may  be  excused  until 
tomorrow  morning. 

Mr.  Dunne:    At  ten  o'clock. 

The  Court:  Come  directly  in  here  without  wait- 
ing to  be  called. 

The  Witness:     Ten  o'clock;  all  right. 

(The  jurors  then  viewed  the  photographic 
exhibits.) 

The  Court:  The  jurors  have  examined  the  ex- 
hibits and  they  will  be  returned  to  the  clerk. 

Ladies  and  gentlemen,  we  are  about  to  take  an 
adjournment  until  tomorrow  morning  at  ten  o'clock. 
The  court  admonishes  you  not  to  converse  among 
yourselves  or  with  anyone  else  on  any  subject  con- 
nected with  the  trial  of  this  cause,  or  form  [200]  or 
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express  an  opinion  thereon  until  the  cause  is  finally 
submitted  to  you. 

You  have  seen  today  the  problem  which  will  con- 
front you.  You  have  had  testimony  as  to  incidents 
which  one  witness  says  took  place  and  another  wit- 
ness says  did  not  take  place.  You  will  have  to  re- 
solve the  conflict.  To  do  that  and  to  decide  all  of 
the  matters  you  will  need  the  instructions  of  the 
court  as  a  giude  in  determining  the  credibility,  so 
I  give  you  again  the  injunction,  keep  your  minds 
open  until  all  the  evidence  is  in  and  the  case  sub- 
mitted to  you  after  the  arguments  of  counsel  and 
the  instructions  on  the  law  by  this  court. 

(The  trial  was  then  adjourned  until  tomor- 
row, Thursday,  July  22,  1948,  at  10:00  o'clock 
a.   m.)    [201] 

Thursday  Morning  Session,  July  22,  1948, 
10:00  o'clock 

The  Clerk:  Case  of  John  Martin  Souza  against 
the  Southern  Pacific  Company;  on  trial. 

The  Court:  Proceed.  Let  the  record  show  the 
jury  is  in  the  box. 

FRANK  MELLOLO 
called  by  the  defendant,  previously  sworn. 
The  Clerk:     Will  you  state  your  name? 
A.     Frank  Mellolo. 

Direct  Examination 
Q.     (By  Mr.   Dunne):    Mr.   Mellolo,    will    you 
please  state  your  name  again? 
A.    Frank  Mellolo. 
Q.    What  is  your  business? 
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A.     Railroad  trainman  and  conductor;  brakeman 
and  conductor. 

Q.     You  are  a  promoted  man?  A.     Yes. 

Q.     Working  for  what  railroad? 

A.     Southern  Pacific. 

Q.     How  long  have  you  worked  for  the  Southern 
Pacific?  A.     Twelve  years. 

Q.     How  long  as  a  brakeman? 

A.     Four  years.  [202] 

Q.      Then  you  were  promoted? 

A.     Two  years  as  brakeman,  two  years  as  con- 
ductor. 

Q.     That   takes  up   four  years.   What   was  the 
other  of  the  tvrelve  years?  A.     Yardman. 

Q.     That  is  the  same  general  character  of  work 
except  confined  to  the  yard?  A.     Yes. 

Q.    Were  you  working  for  the  Southern  Pacific 
Company  in  October,  1945?  A.     Yes. 

Q.     On   what   division  were  you  working? 

A.     AYestern  Division,   Stockton  District. 

Q.  Tell  us  where  the  Stockton  District  of  the 
Western   Division  is. 

A.  It  rmis  from  Tracy  to  Roseville  and  Rose- 
ville  to  Fresno  and  Fresno  to  Tracy. 

Q.  In  October  of  1945,  where  was  your  home; 
where  were  you  living? 

A.     Stockton,  California. 

Q.  In  October  1945,  the  date  is  the  11th  of  Oc- 
tober, were  you  on  a  locomotive  that  was  involved 
in  a  crossing  accident  and  an  automobile  a  short 
distance  railroad  west   of  Modesto   at  a   crossing 
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known  as  Beckwith  Road?  A.     Yes.   [203] 

Q.  Do  you  recall  the  name  of  the  engineer  on 
that  locomotive?  A.     Mr.  Glanville. 

Q.     Did  you  know  him  before  this  time? 

A.    Yes. 

Q.  Do  you  recall  who  the  fireman  on  that  locomo- 
tive was?  A.     No. 

Q.  Can  you  tell  us  about  the  number  or  the  type 
of  the  locomotive? 

A.     It  was  a  2400;  2487. 

Q.     Where  had  you  come  from  on  that  morning? 

A.     From  Fresno. 

Q.  At  the  time  of  the  accident  was  that  locomo- 
tive drawing  any  cars  or  was  it  operating  light? 

A.     Light  engine  displaying  markers. 

Q.  So  the  record  will  be  clear,  you  and  I  under- 
stand what  that  means — what  does  it  mean? 

A.     Light  engine  displaying  markers  is  a  train. 

Q.     Does  it  have  cars?  A.     No  cars. 

Q.     But  it  is  known  on  the  railroad  as  a  train? 

A.    Yes. 

Q.  Will  you  please  tell  the  ladies  and  gentlemen 
how  you  happened  to  be  riding  a  light  engine? 

A.  I  was  ordered  that  morning  to  deadhead  to 
my  home  terminal  the  most  convenient  way  I  could 
get  there  and  as  I  left  the  [204]  crew  dispatcher's 
office,  I  met  Mr.  Glanville  who  was  going  to  Sacra- 
mento and  he  said  it  would  be  all  right  to  ride  with 
him  as  far  as  Manteca  and  I  could  get  a  bus  from 
Manteca  to  my  home  terminal  which  is  Tracy,  which 
I  did. 
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Q.  Explain  that  so  the  jury  will  understancl. 
Going-  from  Modesto  northward  to  Tracy,  is  there 
a  line  of  railroad  that  goes  into  Tracy? 

A.     Is  there  a  line? 

Q.     Yes.  A.    Yes,  there  is. 

Q.  Going  northward  from  Modesto,  or  railroad 
west  from  Modesto,  is  there  a  line  of  railroad  that 
goes  into  Sacramento  without  going  through  Tracy  ? 

A.     Yes. 

Q.     Where  does  that  turn  off  ?  A.     Lathrop. 

Q.     Where  is  Manteca  with  respect  to  Lathrop? 

A.  Well,  it  is  about  four  miles,  three  or  four 
miles  from  Manteca. 

Q.    What,  Lathrop?  A.     Yes. 

Q.    TV^iich  direction  from  Lathrop  is  Manteca? 

A.     Lathrop  is  west  of  Manteca. 

Q.  So  that  Manteca  then  is  on  the  line  of  rail- 
road between  Modesto  and  Lathrop?  [205] 

A.    Yes. 

The  Court:  A  different  county.  Manteca  is  in 
San  Joaquin  County. 

Mr.  Dunne:  That's  right.  I  was  speaking  of  the 
toAvn  of  Modesto. 

Q.     Was  that  trip  a  revenue  trip  ?  A.     Yes. 

Q.    Were  you  paid  for  it? 

A.     Yes,  I  was  paid  for  it. 

Q.  Can  you  tell  us  about  what  time  the  locomo- 
tive left  Fresno? 

A.  It  was  in  the  early  morning;  I  don't  know 
the  exact  time. 

Q.  On  that  trip  where  did  you  ride  in  the  loco- 
motive ? 
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A.     I  rode  in  the  gangway  of  the  engine. 

Q.     On  which  side,  Mr.  Mellolo? 

A.     On  the  right  side. 

Q.  Is  that  the  engineer's  side  or  the  fireman's 
side?  A.     That  is  the  engineer's  side. 

Q.  I  want  to  show  you  Defendant's  Exhibit  R 
here,  this  is  a  photograph  taken  of  the  side  of  2487 
and  somewhat  from  the  front  and  ask  you  if  you 
recognize  that  as  a  photograph  of  the  locomotive. 

A.     Yes. 

Q.  I  think  if  you  would  hold  it  that  way  so  the 
jurors  can  see  it.  I  will  ask  you  to  point  out  to 
them  where  the  gangway  is. 

A.  The  gangway  is  the  ladder  that  you  step 
down  from  the  [206]  engineer's  platform  to  the 
ground;  there  is  a  platform  from  the  watertank, 
that  divides  the  water  tank  and  the  boiler.  The 
boiler  is  the  big  part  of  the  engine,  the  front  part, 
and  there  are  two  grabirons  that  are  in  between 
this  platform  and  I  was  standing  right  at  the  gang- 
way here  facing  the  cal). 

Q.     Where  w^as  the  engineer? 

A.     He  was  sitting  on  the  seat  box. 

Q.  Where  would  that  be  in  relation  to  where 
you  were  standing? 

A.  He  would  be  in  front  of  me.  I  was  standing 
behind  him. 

Q.  There  is  a  window  that  shows  there  on  the 
side  of  the  cab  and  out  of  it  there  is  a  little  tiny 
object.  Do  you  know  what  that  is? 

A.     That  is  a  steel — that  is  his  armrest. 

Q.     Is  that  where  he  was,  at  the  window? 
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A.     Yes. 

Q.  Behind  the  engineer,  Avas  there  anything  be- 
tween you  and  him?  A.     Yes. 

Q.    What?  A.     Steel  plate. 

Q.     How  wide  is  that  plate? 

A.  Approximately  about,  I  would  say  about 
half  inch. 

Q.     I  mean  this  way  (indicating). 

A.  Oh,  it  is  a]3out  three  feet,  approximately 
three  feet. 

Q.  Do  you  recall  whether  or  not  from  Fresno 
up  to  the  point  of  the  accident  the  locomotive  made 
any  stops?    [207] 

A.     Yes.  It  made,  I  believe,  two  stops. 

Q.  On  those  stops  did  you  perform  any  function 
in  connection  with  the  operation  of  the  locomotive? 

A.  I  lined  the  switches  into  the  siding  and  out 
of  the  siding  and  behind  the  engineer  entering  and 
leaving  the  siding. 

Q.  On  that  particular  piece  of  track,  Mr.  Mel- 
lolo, between  Fresno  and  Manteca,  have  you  worked 
over   that?  A.    Yes. 

Q.  For  how  many  years  have  you  worked  over 
that?  A.     Four  year.  1 

Q.     Do  you  know  where  Modesto  is  located? 

A.     Yes. 

Q.  After  you  went  to  Fresno  and  w^ent  to  Mo- 
desto and  then  you  were  on  the  locomotive  at  the 
time  of  the  accident,  were  you?  A.     Yes. 

Q.  Then  you  continued  on  the  locomotive  for 
how  far?  A.     To  Manteca. 
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Q.     Did  you  get  off  at  Manteca? 

A.     Yes,  sir. 

Q.     Where  in  Manteca  did  you  get  off? 

A.     Near  the  SP  depot. 

Q.  Is  Manteca  just  a  siding,  a  name,  or  is  there 
a  town  there?  A.     There  is  a  town  there. 

Q.  I  want  to  call  your  attention  and  get  some 
information  from  you  with  respect  to  what  hap- 
pened after  you  left  Modesto  and  I  [208]  wish 
you  Avould  tell  the  jury  particularly  now  from  Mo- 
desto up  to  the  point  of  the  accident  where  you 
were  riding  in  the  locomotive. 

A.  I  was  sitting  in  the  gangway  of  the  locomo- 
tive facing  the  highway.  The  gangway  was  on  the 
right  side  of  the  engine,  the  engineer's  side,  watch- 
ing the  automobiles  go  by  on  the  highway. 

Q.    Were  you  doing  anything  else? 

A.     No. 

Q.     Were  you  talking  to  the  engineer? 

A.     No;  I  could  not. 

Q.  Did  you  talk  to  the  fireman  at  any  time  from 
the  time  you  left  Modesto  up  to  the  time  of  the 
accident  ? 

A.  Only  when  we  picked  up  train  orders,  to 
read  the  train  orders. 

Q.     That  was  the  only  conversation  you  had? 

A.     That  was  the  only  conversation. 

Q.     Is  that  for  the  whole  trip  ? 

A.     The  whole  trip. 

Q.  I  wish  you  would  tell  the  jury  your  recollec- 
tion of  the  operation  of  the  locomotive  from  Mo- 
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desto  up  to  the  point  of  the  accident  mth  respect 
to  its  speed,  whether  its  speed  was  the  same, 
whether  it  varied,  how  it  varied  and  what  it  did. 
I  want  you  to  give  the  information  to  the  jury,  as 
exact  information  as  you  can  as  to  the  speed  and 
operation  of  the  locomotive  from  Modesto  to  the 
point  of  the  accident.   [209] 

A.  Well,  he  was  traveling  approximately  40 
miles  an  hour. 

Q.    At  what  time?  A.     At  what  time? 

Q.  Yes.  Was  he  going  40 — did  he  go  through 
Modesto  at  40? 

A.     No.  He  reduced  speed  for  Modesto. 

Q.     AVhere  in  Modesto  did  he  reduce  speed? 

A.  When  he  hit,  just  approaching  the  Tidewater 
Southern  Railway  crossing. 

Q.     Is  that  a  railroad  crossing  there? 

A.     It  is;  east  of  Modesto. 

Q.     That  is  the  crossing  of  another  railroad? 

A.    Yes. 

Q.  What  is  your  ])est  estimate  as  to  the  speed  to 
which  he  reduced?  A.     25  miles  an  hour. 

The  Court:  That  is  not  a  steam  railroad.  That 
is  an  interurban.  Tidewater  Southern.  That  is  an 
interurban   or  electric  railroad,   isn't  it? 

A.     That  is  a  steam. 

The  Court:    A  steam  railroad.  A.     Yes. 

Q.  (By  Mr.  Dunne)  :  Where  in  Modesto  is  that 
crossing,  is  it  railroad  east  end  of  Modesto  or  rail- 
road west  end,  or  is  in  the  center  of  town? 

A.  It  is  the  east  end  of  Modesto,  just  entering 
Modesto  yard.  [210] 
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Q.  After  you  crossed  the  Tidewater  Southern, 
what  was  the  operation  of  the  locomotive  as  to 
speed  ? 

A.  He  reduced  speed  to  20  miles  per  hour 
through  Modesto. 

Q.     Then  what  happened? 

A.  Then  when  he  was  out  of  the  yard  at  Mo- 
desto, which  is  approximately  a  mile,  a  mile  and 
a  half  from  the  Modesto  depot,  he  then  increased  to 
40  miles  an  hour. 

Q.  Just  immediately  before  the  accident,  what 
was  the  speed  of  the  locomotive? 

A.     Just  before  the  accident? 

Q.     Yes. 

A.  Well,  it  was  in  an  emergency  just  before  the 
accident  and  I  don't  know  what  the  exact  speed 
was  when  we  hit  the  automobile. 

Q.  What  was  its  speed  when  it  went  into  emerg- 
ency? A.     40  miles  an  hour. 

Q.  Did  you  at  any  time  see  the  automobile 
which  was  involved  in  the  accident  before  it  was 
struck  by  the  locomotive?  A.     No. 

Q.     When  did  you  first  see  it? 

A.  As  it  went  by  the  right  side  of  the  engine, 
it  was  in  motion,  a  spinning  motion. 

Q.  As  you  were  running  along  there,  what  was 
the  first  thing  that  attracted  your  attention?  You 
said  that  the  locomotive  went  into  emergency.  Was 
there  anything  specially  that  attracted  [211]  your 
attention  before  then? 

A.     Yes.  I  noticed  the  way  he  was  blowing  his 
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whistle;  it  was  sudden  and  some  different  than 
a  regular  crossing  whistle.  Regular  crossing  whistle 
he  just  has  two  longs,  short  and  long.  Well,  this 
one — to  one  who  work  on  railroads,  it  was  kno^vn 
to  railroad  men  and  engineers  as  disaster.  You 
could  tell  by  the  way  he  is  blowing  his  whistle. 

Q.  Before  that  had  he  blowTi  a  crossing  whistle 
for  this  crossing,  before  the  accident  happened? 

A.    Had  he  blown  it  before? 

Q.    Yes.  A.    Yes. 

Q.     Then  after  that  was  this  unusual  whistling? 

A.     Yes. 

Q.     Then  what  happened? 

A.  AYell,  I  sensed  something  was  wrong  and  the 
automobile  was  in  a  spin  and  I  could  see  the  dam- 
aged automobile. 

Q.  You  said  the  locomotive  went  into  emerg- 
ency ?  A.     Yes. 

Q.    Will  you  tell  the  jury  what  that  is? 

A.  Well,  they  have  an  emergency  brake  and  it 
sets  the  brakes  up  immediately  and  when  he  puts 
it  into  emergency  you  can  hear  the  air  escaping, 
which  escapes  very  suddenly. 

Q.    Wlio  operates  that?  A.     The  engineer. 

Q.  What  does  he  operate  to  put  in  into  emerg- 
ency? A.    A  lever. 

Q.     Where  is  that  located  in  the  cab? 

A.     It  is  right  in  front  of  him. 

Q.  You  say  the  locomotive  went  into  emerg- 
ency. I  would  like  you  to  tell  the  jury  what  at- 
tracted your  attention,  was  it  the  brakes  taking 
hold  or  was  it  the  blowing  of  the  air? 
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A.  It  was  both,  the  blowing  air  and  the  brakes 
taking  hold. 

Q.  Up  to  that  time  had  you  heard  the  engineer 
say  anything?  A.     No. 

Q.     Had  you  heard  the  fireman  say  anything? 

A.    No. 

Q.  Tell  me,  Mr.  Mellolo,  as  you  left  Modesto 
and  went  up  to  the  point  of  this  accident,  I  would 
like  you  to  tell  the  jury  what  the  character  of  the 
weather  was.  A.     It  was  clear,  daylight. 

Q.     Do  you  remember  about  what  time  it  was? 

A.     Not  the  exact  time  but  it  was  in  the  morning. 

Q.    Was  there  any  fog?  A.     No. 

Q.     Any  rain?  A.     No. 

Q.    Any  haze?  A.     No,  sir. 

Q.  Can  you  tell  us  whether  or  not  as  the  loco- 
motive approached  [213]  this  crossing  where  the 
accident  happened,  whether  the  engine  bell  was 
ringing  ? 

A.  No,  I  can't  state  because  there  are  times  you 
can  hear  the  bell  ringing  and  there  are  times  you 
can't  hear  it  ringing  on  an  engine.  When  you  go 
by  buildings  and  signboards  you  can  hear  it  ring; 
the  echo,  I  believe.  There  are  times  you  can't  hear 
the  bell  ringing  in  the  cab  of  the  engine  traveling 
at  that  speed. 

Q.  With  the  locomotive  traveling  light  that  way, 
is  the  locomotive  itself,  aside  from  any  bell  or 
whistle,  making  any  noise  ?  A.     Yes. 

Q.  You  have  been  in  a  cab  and  all  this  is  clear 
to  you,  but  I  wish  you  would  tell  the  ladies  and 
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gentlemen  who  probably  have  not  l^een  in  a  cab 

what  the  noise  in  the  cab  is. 

A.  Well,  it  is  a  pounding  noise,  a  rattling  noise. 
It  is  almost  impossible  to  talk  in  the  cab  of  an 
engine  traveling  35  to  40  miles  an  hour  from  the 
rattling  and  pounding  of  the  engine.  You  have  to 
scream  in  order  to  talk. 

Q.  You  have  told  us  you  saw  this  car  spinning. 
Which  side  of  the  engine  was  that  one;  was  that 
on  the  fireman's  side  or  the  engineer's  side? 

A.     The  engineer's  side. 

Q.  Was  that  the  side  where  you  have  been 
standing?  A.     Yes.  [214] 

Q.  Can  you  give  us  any  idea  after  the  car  was 
spinning  and  after  the  emergency  brakes  were  set 
how  far  that  locomotive  ran  beyond  the  crossing 
before  it  stopped? 

A.  That  I  don't  remember.  It  happened  so  long 
ago.  Really,  I  don't  remember  the  exact  distance 
that  it  was. 

Q.     Did  the  locomotive  come  to  a  stop  ? 

A.     Yes. 

Q.  After  the  locomotive  came  to  a  stop  what 
then  was  done? 

A.    We  backed  up  to  the  scene  of  the  accident.' 

Q.  And  was  assistance  given  to  those  that  had] 
been  injured?  A.    Yes. 

Q.  About  how  long  was  the  locomotive  there  at| 
the  scene  of  the  accident? 

A.  Well,  it  was  there  until  the  ambulance  ar-! 
rived   and  the   Highway   Patrol  arrived   and  the. 
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Highway  Patrolman  said  that  he  would  take  charge 
and  I  don't  know  the  exact  time  that  we  stood  there 
but  he  had  everything  in  control.  He  said  he  would 
take  care  of  everything  and  we  left  for  our  desti- 
nation. 

Q.  All  right.  After  you  left  was  there  any  other 
stop  made  by  the  locomotive  between  the  scene  of 
the  accident  and  Manteca? 

A.     Yes  sir;  there  was  one  stop  made. 

Q.    Will  you  please  tell  the  jury  about  that  stop? 

A.  The  engineer  started — he  left  the  scene  of 
the  accident  and  the  locomotive  was  traveling  at 
about  40  miles  per  hour  and  he  [215]  put  it  into 
emergency  to  see  what  distance  that  it  would  take 
to  stop  the  engine  traveling  at  40  miles  per  hour. 

Q.  How  did  that  distance  compare  with  the  stoj) 
at  the  scene  of  the  accident. 

Mr.  Myers:  Just  a  minute.  I  object  to  that  as 
incompetent,  irrelevant  and  immaterial.  The  wit- 
ness stated  he  does  not  know  how  far  the  engine 
traveled  after  the  accident. 

Mr.  Dunne:  He  may  not  know  in  feet,  but  he 
can  certainly  have  made  both 

The  Court:  Unless  it  is  expressed  in  true  dis- 
tance, I  mean  comparative  speed — I  will  sustain 
the  objection. 

Mr.  Dunne: — I  have  no  further  questions.  [216] 

Cross-Examination 

Q.  (By  Mr.  Myers) :  Mr.  Mellolo,  do  you  still 
live  in  Tracy?  A.     Yes,  sir. 

Q.  Have  you  lived  there  ever  since  this  acci- 
dent happened?  A.    Yes,  sir. 
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Q.     Do  you  still  work  on  the  same  division? 

A.     Yes,  sir. 

Q.  After  this  accident  happened  did  you  dis- 
cuss the  case  with  anyone?  A.     Yes,  sir. 

Q.    With  whom  did  you  discuss  it? 

A.  The  first  time  was  at  Roseville.  A  man  came 
up  to  get  a  written  statement  of  the  accident. 

Q.    At  Roseville?  A.     At  Roseville. 

Q.    When  was  that? 

A.     It  was  sometime  in  May,  I  believe. 

Q.     Of  what  year?  A.     Of  this  year. 

Q.  May  of  this  year,  so  that  this  accident  hap- 
pened October  11,  1945,  and  the  entire  period 
from  the  time  of  the  happening  of  the  accident 
until  May  of  this  year  went  by  without  you  discuss- 
ing the  case  with  anyone,  until  this  man  came  to  get 
the  statement,  is  that  correct?  A.     Yes,  sir. 

Q.  Are  you  familiar  with  the  rule  of  the  com- 
pany that  requires  employees  to  file  reports  imme- 
diately after  the  happening  of  an  accident? 

A.    I  was  merely  deadheading. 

Q.  Pardon  me,  sir?  Are  you  familiar  with  that 
rule?  A.     Yes,  sir. 

Q.    And  you  did  not  file  a  report  then? 

A.     No,  sir. 

The  Court:  You  started  to  give  your  reason 
when  counsel  interrupted. 

Q.    Why  didn't  you  file  it? 

A.  I  was  merely  deadheading  and  I  was  not 
responsible  for  the  locomotive. 

Q.     Go  ahead  and  finish. 
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A.  I  was  not  responsible  for  any  part  of  that 
locomotive,  and  so  I  didn't  have  to  make  out  a 
statement. 

The  Court:     All  right. 

Q.  (By  Mr.  Myers)  :  So  long  as  you  felt  that 
you  did  not  have  to  make 

The  Court:  He  didn't  say  he  felt;  he  is  stating 
a  fact.  Please  do  not  add  words  to  his  answer. 

Mr.  Myers:     I  am  sorry,  your  Honor. 

The  Court:  He  did  not  say  he  felt;  he  said  he 
wasn't  responsible  for  it. 

Q.  (By  Mr.  Myers)  :  Is  it  your  testimony  that 
you  were  not  [218]  required  to  make  out  a  report? 

A.  That  is  the  way  I  see  it.  I  didn't  have  to 
make  out  an  accident  report. 

Q.  That  is  a  company  rule,  that  you  do  not 
have  to  make  out  a  report  unless  you  are  in  charge 
of  equipment,  is  that  right? 

A.    Well,  the  way  I  interpret  the  rule 

Q.     Pardon  me,  sir. 

The  Court:  He  doesn't  have  to  answer  ''Yes" 
or  ''No."  You  know  that. 

Mr.  Myers:     I  thought  maybe 

The  Court:  No,  he  is  not  required.  You  are 
cross-examining  him.  He  is  not  required  to  answer 
"Yes"  or  "No."  Complete  your  answer,  please. 

The  Witness :  Deadheading  you  are  not  on  duty. 
If  you  are  on  duty  deadheading  it  interferes  with 
your  Hours  of  Service  Act,  and  if  I  was  to  make 
a  report  I  would  have  to  show  time,  and  that  would 
come  on  my  Hours  of  Service  Act,  and  I  would  be 
violating  the  State  law. 
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The  Court :  Q.  In  other  words,  as  you  under- 
stood your  position,  you  were  not  taking  any 
active  part  in  any  operation;  you  were  just  getting 
a  ride,  isn't  that  true?  A.     Yes,  sir. 

Q.  To  your  next  station,  and  for  that  reason 
you  did  not  make  any  report? 

A.     That  is  right.  [219] 

Q.  (By  Mr.  Myers) :  Is  it  your  testimony  that 
this  was  not  a  paid  trip? 

A.    We  get  paid  for  deadheading. 

Q.  You  get  paid  for  deadheading,  so  that  in  get- 
ting paid  for  deadheading,  then  under  the  company 
rules  you  were  required  to  make  a  report,  were 
you  not? 

Mr.  Dunne:     That  is  objected  to. 

The  Court :  I  will  sustain  the  objection.  It  is  not 
material  whether  he  made  a  report,  or  not.  The  only 
object  of  the  inquiry  is  to  show  whether  he  remem- 
bered. He  has  already  given  his  reason  why.  He  is 
not  charged  with  any  dereliction  of  duty  in  failing 
to  make  a  report.  He  has  merely  explained  why  he 
was  not  approached  and  did  not  make  a  report.  He 
has  given  an  answer,  and  you  stop  right  there; 
otherwise  I  am  going  to  instruct  the  jury  that  all 
this  inquiry  does  not  reflect  upon  the  credibility  of 
his  testimony. 

Mr.  Myers:    Very  well,  your  Honor. 

The  Court:    All  right. 

Q.  (By  Mr.  Myers):  Was  it  after  May  21, 
1948  that  you  made  this  report  to  the  company? 

A.    I  don't  remember  the  exact  date. 
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Mr.  Myers:  May  I  ask  counsel  if  he  has  that 
report  ? 

Mr.  Dunne:  It  is  not  a  report.  It  was  a  state- 
ment. It  is  not  a  2611.  I  am  handing  the  original 
of  the  statement  to  [220]  counsel. 

Mr.  Myers:  I  merely  wanted  to  get  the  date, 
your  Honor,  off  the  statement. 

The  Court:     All  right. 

Mr.  Myers:  With  your  Honor's  iDermission  I 
should  like  to  ask  one  more  question  on  the  matter 
of  making  a  report,  and  I  hope  I  am  in  order. 

The  Court :    Ask  the  question  and  I  will  tell  you. 

Q.  (By  Mr.  Myers)  :  Mr.  Mellolo,  isn't  the  fact 
that  the  reason  you  filed  no  report  as  to  the  happen- 
ing of  this  accident  was  that  you,  yourself,  were 
violating  the  rule  of  the  company  in  riding  in  the 
cab  of  the  engine  and  therefore  did  not  file  a  report 
as  to  the  happening  of  the  accident? 

Mr.  Dunne:  That  is  objected  to  as  incompetent, 
irrelevant  and  immaterial. 

The  Court :  I  am  going  to  allow  him  to  answer, 
l:)ut  I  will  instruct  the  jury  in  advance  that  what- 
ever the  answer  is,  the  fact  that  he  may  be  violating 
a  rule  of  the  company  in  traveling  along  does  not 
affect  his  credibility.  That  is  not  the  way  to  impeach 
a  witness,  you  see.  I  am  allowing  the  question  be- 
cause it  is  merely  an  explanation  as  to  why  he  did 
not  file  a  report  and  was  not  asked  before  this  date 
to  give  a  report.  You  may  answer  the  question. 

A.     No,  sir,  I  was  not. 

Q.     (By  Mr.  Myers)  :     It  is  your  testimony  that 
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you  were  riding  [221]  in  the  gangway  of  this  loco- 
motive, on  the  engineer's  side,  which  would  be  the 
Highway  99  side  of  the  engine,  is  that  correct  ? 

A.     Yes,  sir. 

Q.  How  far  had  you  ridden  in  the  gangway  of 
the  engine?  A.     From  Fresno. 

Q.  You  had  stayed  in  that  particular  place  all 
the  way  from  Fresno  up  to  the  time  the  accident 
happened?  A.     In  the  gangway. 

Q.  I  believe  you  stated  on  direct  examination 
that  you  may  have  had  to  align  some  switches  at 
one  time  or  another.  A.     Yes,  sir. 

Q.  With  the  exception  of  that  you  stayed  in  the 
gangway  of  the  engine  all  the  time? 

A.  No,  sir,  I  read  train  orders,  picked  up  train 
orders  and  handed  them  from  one  employee  to  the 
other. 

Q.  In  any  event,  in  the  gangway  of  the  engine 
as  you  rode  along  there,  you  heard  the  engine  from 
time  to  time  whistle  for  railroad  crossings,  did  you? 

A.    Yes,  sir. 

Q.  Having  in  mind  that  this  accident  happened 
in  October  of  1945,  can  you  state  definitely  that 
when  you  gave  this  statement  to  the  claims  man  in 
Roseville  this  year  that  you  have  a  distinct  recollec- 
tion that  a  whistle  was  sounded  at  this  one  par- 
ticular crossing?  [222] 

A.    Will  you  repeat  that? 

Mr.  Myers:     May  the  question  be  read? 

The  Court:    Read  the  question,  Mr.  Sweeney. 

A.    Yes,  I  can  state  that. 
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Q.  (By  Mr.  Myers)  :  You  are  sure  that  you  re- 
member a  whistle  being  sounded,  is  that  right? 

A.     Yes,  sir. 

Q.  Was  there  a  whistle  sounded  at  North  Road, 
which  was  approximately  3600  feet  railroad  east, 
or,  from  the  standpoint  of  our  directions,  south  of 
this  particular  crossing  where  the  accident  hap- 
pened ? 

A.  Yes,  whistles  were  blown  at  all  railroad 
crossings. 

Q.  Pardon  me.  Was  a  whistle  sounded  at  that 
crossing?  A.     Yes,  sir. 

Q.    You  distinctly  remember  that? 

A.     It  was  at  all  railroad  crossings. 

Q.  You  distinctly  remember  a  whistle  being 
sounded  at  North  Avenue,  do  you? 

A.     Yes,  sir. 

Q.  AYas  that  the  usual  whistle,  or  was  that  a 
series  of  short  blasts? 

A.     That  was  the  usual  whistle. 

Q.     The  usual  whistle?  A.     Yes,  sir. 

Q.  Where  was  it  sounded  with  reference  to  that 
crossing?  [223] 

A.  At  the  crossing  whistle  post,  from  the  cross- 
ing whistle  post  to  the  crossing. 

Q.  How  far  south  of  that  crossing  or  railroad 
east?  A.     East? 

Q.     Of  the  crossing,  yes. 

A.  Well,  it  is  between  the  crossing  whistle  post 
and  the  crossing.  I  don't  know  the  exact  footage  on 
the  distance. 

Q.    You  do  not  recall  how  far  it  was  from  that 
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crossing  the  whistle  was  sounded,  is  that  right? 

A.     No,  sir. 

Q.  How  far  railroad  east  of  that  crossing  was 
the  whistle  last  sounded? 

A.     What  crossing  are  you  speaking  of  now? 

Q.  I  am  speaking  of  the  next  crossing  south  of 
that. 

A.     Between  the  crossing  post  and  the  crossing. 

Q.  How  far  was  that  crossing  south  of  North 
Avenue  ? 

A.     How^  far  is  the  crossing? 

Q.     Yes. 

A.     I  don't  know  the  distance  of  them  crossings. 

Q.  How  many  whistles  were  sounded?  How 
many  crossings  were  whistled  for  after  your  engine 
left   Modesto   until  this  accident  happened? 

A.     How  many? 

Q.    Yes. 

A.  I  don't  count  the  crossings  as  I  travel  from 
station  to  station.  [225] 

Q.  Was  a  whistle  sounded  more  than  twice  afterj 
you  left  Modesto  on  this  particular  day? 

A.    What  point  of  Modesto? 

Q.     The  town  of  Modesto. 

A.     Yes,  whistled  twice. 

Q.    What  is  that?  A.     Yes,  sir. 

Q.     How  many  times  was  it  sounded? 

A.     I  don't  count  them.  I  don't  know. 

Q.  The  fact  of  the  matter  is  you  have  no  memory] 
of  that,  is  that  right? 

A.     I  don't  count  crossings  from  town  to  townJ 
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Q.  As  a  matter  of  fact,  Mr.  Mellolo,  jovl  do 
not  have  any  independent  memory  of  a  whistle 
being  sounded  at  Beckwith  Road,  do  you? 

A.    I  do,  sir. 

Q.  Then  your  memory  in  that  regard  imme- 
diately at  the  time  the  engine  went  into  emergency 
and  you  saw  particles  of  the  automobile  flying,  there 
was  a  series  of  short  blasts,  isn't  that  true? 

A.  The  whistle  was  blowing,  and  if  you  ever 
ride  an  engine  and  it  is  your  first  time  that  you 
have  ever  seen  anybody  hit  by  a  locomotive,  you 
will  never  forget  seeing  it,  and  you  will  never 
forget  that  whistle.  That  w^as  my  first  experience 
on  a  locomotive  hitting  an  automobile.   [225] 

Q.  Just  come  back  to  my  question.  The  whistle 
that  you  are  talking  about,  however,  was  a  series  of 
short  blasts  that  took  place  immediately  at  the 
time  this  car  was  struck,  isn't  that  true? 

A.  He  blew  the  crossing  whistle  between  the 
crossing  sign  post  and  the  crossing,  and  then  after 
that  there  was  a  consecutive  short  blast. 

Q.  How  far  from  the  crossing  did  he  blow  the 
whistle,  from  Beckwitlj  Road? 

A.  I  don't  know  the  distance  between  the  cross- 
ing post  and  the  crossing. 

Q.  Haven't  you  any  idea  how  long  it  was  be- 
fore reaching  Beckwith  Road  the  whistle  was 
sounded,  if  it  was  sounded? 

\.    Before  reaching  the  crossing? 

Q.     That  is  right. 

A.     I  don't  know  the  exact  footage  on  that. 

Q.     Put  it  this  way:   How  much   time  elapsed 
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from  the  time  that  whistle  was  blown  until  you 
saw  the  particles  of  the  automobile  fly  and  felt  the 
engine  go  into  emergency?  From  the  standpoint  of 
your  time,  how  much  time  elapsed  ? 

A.     I  don't  know  the  exact  time. 

Q.     What  is  your  best  estimate? 

A.  Well,  he  blew  two  long,  a  short,  and  a  long, 
and  after  that  there  were  several  shorts,  and  he  was 
still  blowing — after  the  accident  happened  it  was 
still  blowing,  the  engine.  I  [226]  guess  he  was  ex- 
cited and  nervous,  and  so  I  don't  know  the  time 
lietween  the  whistles. 

Q.  You  have  no  idea,  then,  in  the  lapse  of  time, 
how  much  time  elapsed  from  the  time  he  first 
sounded  that  whistle  until  the  accident  happened? 

A.     That  is  right. 

Q.     You  travel  on  time,  do  you  not? 

A.    Yes,  we  travel  on  time. 

Q.     What  is  that?  A.     Yes,  sir. 

Q.  A  railroad  man's  watch  is  the  most  important 
part  of  his  equipment,  isn't  it?  A.     Yes,  sir. 

Q.  Is  it  your  testimony  that  you  do  not  have 
any  idea  at  all  the  time  that  elapsed  between  the 
time  of  the  sound  of  the  whistle  and  the  time  the 
accident  happened? 

A.  On  railroad  time  we  do  not  guess  at  time. 
ATe  have  to  use  accurate  time. 

Q.    All  right.  Do  you  have  any  estimate  on  it? 

A.     No,  I  do  not. 

Q.    Might  it  have  been  a  minute? 

A.     I  wouldn't  make  no  statement. 


John  Martin  Soiiza,  et  al.  269 

(Testimony  of  Frank  Mellolo.) 

Q.     What  is  that? 

A.     I  wouldn't  state  no  time  on  it. 

Q.     Could  it  have  been  thirty  seconds?  [227] 

A.     It  possibly  could. 

Q.  Do  you  think  that  30  seconds  would  be  a  fair 
estimate  of  the  time? 

A.  Well,  I  believe  that  30  seconds  would  be  a 
little  long. 

Q.     Would  you  say  20  seconds? 

A.     About  that. 

Q.    20  seconds  would  be  your  best  judgment? 

A.     It  would  be. 

Q.  Did  you  get  out  of  the  engine  after  the  acci- 
dent happened?  A.    Yes,  sir. 

Q.     AVhat  did  you  do? 

A.     I  just  watched  what  went  on. 

Q.  When  the  engine  moved  out  again  were  you 
let  out  somewhere?  A.     Was  I  let  out? 

Q.     Let  out  of  the  engine. 

A.     Yes,  at  Manteca. 

Q.     At  some  crossroad? 

A.     At  the  depot  at  Manteca. 

Q.     The  engine  slowed  down  and  you  stepped  off? 

A.     It  stopped. 

Q.     What  is  that? 

A.  It  came  to  nearly  a  stop.  It  didn't  have  to 
come  to  a  dead  stop. 

Q.  It  slowed  up  slow  enough  for  you  to  get  off 
and  then  it  went  on  its  way,  is  that  right?  [228] 

A.     That  is  right. 

Q.  You  think  that  it  was  between  the  point  of 
where  this  accident  happened  and  the  point  where 
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you  got  off  that  the  engineer  made  another  emer- 
gency stop  ?  Do  you  remember  that,  do  you  ^. 

A.    From  the  point  of  the  accident  to  where? 

Q.     To  where  you  got  off. 

A.     Did  he  make  an  emergency  stop? 

Q.    Yes.  A.     Yes,  he  did. 

Q.     Whereabouts  was  that? 

A.  It  was  leaving  Modesto,  the  scene  of  the 
accident,  that  crossing  where  the  accident  hap- 
pened, leaving  there,  between  there  and  Manteca. 

Q.  After  you  talked  to  this  claims  man  who 
took  the  statement  from  you  in  Roseville,  this  year, 
Avhom  else  did  you  talk  to  after  that  time,  if  any- 
one ?  A.     Mr.  Dumie,  the  attorney. 

Q.     Did  you  talk  to  anyone  else? 

A.     No,  sir. 

Q.  Did  you  discuss  the  facts  of  the  case  with 
both  of  those  gentlemen? 

A.  I  gave  them  a  statement  on  what  I  knew 
of  it. 

Q.  I  noticed  on  direct  examination,  in  answer 
to  Mr.  Dunne's  questions,  Mr.  Mellelo,  you  stated 
that  it  was  a  clear  day,  it  was  not  raining  and 
there  was  no  fog,  is  that  right?  [229] 

A.     Yes,  sir. 

Q.  And  I  thought  that  you  hesitated  a  bit  on 
the  haze.  Now,  what  is  your  memory  about  the 
haze  on  this  particular  morning? 

A.    It  wasn't  hazy.  I  stated  it  was  clear. 

Q.     Was  there  any  low-lying  ground  haze? 

A.     No,  sir. 

Q.     You   are   familiar  with   this   particular   re- 
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gion,  are  you  not?  A.     Am  I?  Yes,  sir. 

Q.  Do  you  oft  times  in  October  encounter  a  low- 
hanging  ground  haze? 

A.    Yes,  we  have  clear  days,  too,  in  the  fall. 
Mr.  Myers :     I  think  that  is  all. 

Mr.  Dunne:  That  is  all,  Mr.  Mellelo.  Call  Mr. 
Talt. 

The  Court:  I  think,  gentlemen,  from  now  on  I 
am  going  to  lift  the  rule  and  you  may  bring  all 
the  witnesses  in  at  the  present  time. 

Mr.  Myers:  Well,  your  Honor,  I  do  not  want 
to  be  in  the  position  of  arguing  about  something 
all  the  time,  but  the  way  I  feel  about  it  is  this:  I 
asked  for  the  rule  and  kept  my  own  witnesses  out 
so  they  could  not  hear  one  another's  testimony, 
and  I  do  not  feel  it  is  fair  to  the  plaintiff  to  have 
the  rest  of  these  witnesses  in  so  they  can  hear 
one  another  testify. 

The  Court:  Is  there  any  other  witness  to  the 
accident  % 

Mr.  Dunne:  Oh,  yes,  there  are  other  witnesses 
to  the  accident,  your  Honor.  [230] 

The  Court:  I  thought  there  were  no  other  wit- 
nesses. 

Mr.  Dunne:  Oh,  no,  we  shall  have  some  other 
witnesses. 

The  Court:  I  will  let  the  rule  stand,  but  I  will 
tell  you  this  is  the  last  tune  I  will  allow  it  in  any 
case  I  try  here.  I  do  not  allow  it  in  Los  Angeles, 
at  all.  I  do  not  believe  in  the  rule.  However,  since 
1  granted  it  I  will  let  it  go. 
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called  as  a  witness  on  behalf  of  the  defendant; 
sworn 

Q.  (By  the  Clerk) :  Will  you  state  your  name 
to  the  jury? 

A.     My  name  is  D.  H.  Talt. 

Direct  Examination 

Q.  (By  Mr.  Dunne):  Mr.  Talt,  what  is  your 
business?  A.     I  am  a  civil  engineer. 

Q.     For  whom  do  you  work? 

A.     Southern  Pacific  Company. 

Q.     In  what  capacity? 

A.  I  am  in  charge  of  the  surveying  and  map- 
ping on  the  Stockton  District,  which  extends  down 
the  west  side  and  east  side  from  Lathrop  to  Fresno. 

Q.  And  do  you  have  a  title  with  the  Southern 
Pacific  Company? 

A.    My  title  is  assistant  engineer. 

Q.  How  long  have  you  been  assistant  engineer 
doing  that  particular  work  on  that  part  of  the 
Stockton  Division? 

A.     On  that  part  of  the  division  5  years.  [231] 

Q.  On  what  part  of  the  division  is  the  part  of 
the  track,  the  main  track  between  Modesto  and 
Manteca?  A.     On  what  part  of  it? 

Q.     Yes.  A.     It  is  on  the  east  side. 

Q.  Is  that  within  this  Stockton  Division  which 
you  have  described?  A.     Yes,  sir. 

Q.  Have  you  for  a  period  of  five  years,  your- 
self, been  familiar  with  that  particular  stretch  of 
track  ? 
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A.  Yes,  sir,  1  have  gone  over  it  a  good  many 
times  in  the  course  of  my  work. 

Q.  I  call  your  attention  particularly  to  the  piece 
of  track  between  Modesto  and  Salida.  Have  you 
been  familiar  with  that  particular  piece  of  track? 

A.    Yes,  sir. 

Q.  Mr.  Talt,  did  you  draw  the  two  diagrams 
which  are  here  on  the  blackboard? 

A.  These  diagrams  were  drawn  by  one  of  my 
draftsmen  under  my  supervision,  and  I  personally 
took  them  into  the  tield  afterwards  and  verified 
them  on  the  ground  by  measuring  distances,  and 
checking  against  the  actual  topography  on  the 
ground. 

Q.  So  that  they  have  been  checked  against  actual 
field  notes?  A.     Yes,  sir. 

Q.  On  the  upper  one,  which  I  think  is  still 
marked  Court's  [232]  Exhibit  1,  I  want  to  call 
your  attention  to  a  series  of  devices  between  what 
has  been  identified  as  the  track  and  the  southward 
lanes  of  Highway  99,  and  ask  you  what  that  series 
of  devices  is  intended  to  represent. 

A.     Those  devices  represent  trees  and  bushes. 

Q.  I  call  your  attention  to  the  fact  that  there  is 
apparently  an  island  dividing  the  southward  lanes 
of  Highway  99  and  the  northward  lanes  of  99,  and 
in  that  dividing  island  or  strip  there  are  also  some 
devices.  What  are  those  intended  to  represent? 

A.     Those  are  trees  and  some  bushes. 

Q.  In  the  lower  of  the  two  diagrams.  Plaintiff's 
Exhibit  2,  there  are  also  similar  devices  between 
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the  track  and  Highway  99,  and  then  in  the  division 
strip  or  island  in  the  highway:  What  do  those  rep- 
resent ?  A.     Those  represent  trees  and  bushes. 

Q.  Who  put  those  in  there  on  those  two  dia- 
grams ? 

A.  They  were  put  in  under  my  direction  from 
measured  notes. 

Q.  Is  the  location  of  those  trees  and  bushes 
guessed  at  or  are  they  actually  located? 

A.  No,  sir,  they  were  actually  measured  with  a 
steel  engineer's  tape,  graduated  in  feet,  tenths  and 
hundredths  of  a  foot. 

Q.  Mr.  Talt,  I  wish  you  would  give  me  some 
measurements  so  that  the  jury  may  have  them.  I 
want  to  know  the  distance  between  Beckwith  Road 
and  North  Road.  [233] 

A.  Beckwith  Road  and  North  Road  is  3989  feet, 
I  believe.  I  think  I  have  it  here  in  my  notes.  3579.6 
feet. 

Q.     Now,  measured  along  what  line? 

A.  That  is  measured  along  the  center  line  of 
the  railroad  track,  and  it  is  from  the  center  line  of 
Beckwith  Road  to  the  center  line  of  North  Road. 

Q.     May  we  have  that  again? 

A.     The  distance  is  3579.6  feet. 

Q.  If  I  may  mark  that  on  here.  Can  you  give 
me  the  distance  from  some  point  with  reference  to 
Beckwith  Road  down  to  the  turn-off  for  Dale  Road, 
where  it  turns  off  Highway  99  ? 

A.     Yes,  the  distance  from  the  center 

Q.     No,  no,  from  Beckwith  Road,  first. 

A.     From  Beckwith  Road? 
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Q.     Yes. 

A.  To  the  center  line,  that  is,  this  center  line 
produced  out  here,  it  is  1162  feet. 

Q.     Produced  out  to  what  point  on  Highway  99? 

A.  Produced  out  to  the  center  line  of  the  high- 
way. 

Q.  I  will  mark  that,  if  I  may,  and  from  what 
point  did  you  take  from  Beckwith  Road? 

A.  The  center  line — opposite  the  center  line  of 
the  crossing. 

Q.  Opposite  the  center  line  of  the  railroad  cross- 
ing? A.     Yes. 

Q.     That  is  1100 A.     And  62  feet.  [234] 

Q.  Xow,  so  that  we  may  have  it  clear,  Mr.  Talt, 
will  you  give  me  from  this  same  point  in  the  in- 
tersection of  Dale  Road  and  Highway  99  to  some 
point  up  there  by  Walnut  Avenue  the  distance,  so 
that  we  may  have  those  distances  ? 

A.  Well,  the  distance  to  this  fence  here  is  912 
feet. 

Q.  Let  me  mark  that,  and  either  scaling  it  off 
the  map  or  otherwise,  can  you  give  me  the  distance 
from  the  point  of  that  fence  to  the  center  line  of 
Walnut  Avenue,  so  that  we  will  know  that? 

A.    Yes,  I  have  that  here.  That  is  about  115  feet. 

Q.  I  will  mark  that,  if  I  may.  Now,  so  that  we 
may  get  it,  Mr.  Talt,  I  want  you  to  take  the  center 
line  of  Beckwith  Road  and  project  it.  Incidentally, 
are  you  familiar  with  the  Government  Survey  of 
that  country  in  there,  the  townships  and  sections? 

A.     Yes,  sir,  I  have  checked  the  section  lines  in 
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there  against  the  county  records  at  Modesto  and 

also   against   our   records,    from   our   right-of-way 

maps. 

Q.  Is  Beckwith  Road  located  with  respect  to  any 
section  line? 

A.     It  is  along  a  section  line,  yes,  sir. 

Q.  What  about  Walnut  Avenue?  How  is  that 
located? 

A.  Walnut  Avenue  is  right  in  this  side  of  the 
section  line.  It  is  40  feet  from  the  section  line 
projected  across  here.  It  is  40  feet  over  to  this 
side  of  Walnut  Avenue. 

Q.  If  the  center  line  of  Beckwith  Road  were 
projected  across  that  field  toward  Dale  Avenue 
now,  where  would  it  intersect  [235]  Dale  Avenue? 

A.  They  are  both  practically  on  the  same  line. 
The  section  lines  go  along  here,  this  edge  of  the 
road,  40  feet  over. 

Q.  What  I  would  like  to  know,  Mr.  Talt,  is 
what  is  the  distance  from  the  intersection  of  the 
center  line  of  Beckwith  Road  and  the  railroad  track 
over  to  the  point  w^here  the  projection  of  the  center 
line  of  Beckwith  Road  intersects  Dale  Avenue,  or 
Dale  Road? 

A.  Well,  it  is  practically  900  feet,  lacking  about 
5  feet.  I  would  say  895  feet. 

Q.  I  will  mark  that,  if  I  may.  Take  that  to  the 
center  of  Dale  Road.  A.     Yes. 

Q.    895  feet.  A.    895. 

Q.  So  that  we  may  have  it,  from  this  same  point 
at  the  intersection  of  Beckwith  Road  and  the  rail- 
road track,  the  distance  from  there  over  to  the  gas 
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station— I  think  first  we  had  better  locate  it.  Which 

one  of  those  buildings  is  the  gas  station? 

A.  The  one  this  way  (indicating).  This  is  the 
gas  station,  in  here,  the  Texaco  Station. 

Q.  I  will  mark  that,  if  I  may.  Now,  if  you  will 
give  us  this  distance  I  am  going  to  mark  here. 

A.     That  is  about  230  feet.  [236] 

Q.  Will  you  please  keep  your  voice  up  so  every- 
body can  hear?  A.     It  is  about  230  feet. 

Q.  Now,  so  the  jury  can  orient  themselves,  what 
are  the  outside  measurements  of  Highway  99,  from 
the  outside  of  the  northbound  lane  to  the  outside 
of  the  southbound  lane,  so  that  it  includes  the  full 
width  of  the  four  lanes  and  the  island  in  the  center? 

A.  About  75  feet  from  outside  to  outside  of  the 
two  lanes. 

Q.     I  am  sorry,  I  didn't  hear  you. 

A.  About  75  feet  from  outside  to  outside  of  the 
two  lanes. 

Q.  I  will  mark  that.  And  from  the  center  line 
of  the  railroad  track  to  the  nearest  edge  of  High- 
way 99,  what  is  that  distance? 

A.     About  65  feet. 

Q.  I  will  mark  that,  if  I  may.  Mr.  Talt,  you 
]iave  on  both  of  those  diagTams  lines,  various  lines, 
and  then  at  various  places  on  those  lines  are  little 
crosses.  What  are  those  intended  to  represent? 

A.     These  along  here? 

Q.    Yes.  A.     Those  are  fence  lines. 

Q.  In  the  lower  of  the  two  diagrams.  No.  2, 
there  is  a  fence  line  which  would  be  geographically 
to  the  south  of  Beckwith  Road.  I  want  you  to  give 
me — was  that  map  accurately  located? 
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Q.  At  its  end  which  is  nearest  to  the  railroad 
line  I  want  you  [237]  to  give  me  two  measurements, 
one  from  the  center  line  of  the  track  at  right  an- 
gles to  the  track,  to  the  end  of  the  fence — no,  to  the 
end  of  the  fence  that  runs  along  Beckwith. 

A.     Oh,  the  end  of  the  fence  here? 

Q.     That  is  correct. 

A.  From  the  center  line  of  the  track  at  right 
angles.  [237-a] 

A.  That  is  325  feet — no,  no.  Wait.  The  scale  is 
different  here.  This  is  20  foot  to  the  inch.  It  is 
65  feet. 

Mr.  Dunne:     I  will  mark  that,  if  I  may. 

Q.  Now,  I  want  you  to  give  me  the  distance 
from  the  projection  of  those  fence  lines  from  this 
end  out  to  the  center  of  the  track,  that  distance. 

A.    90  feet. 

Mr.  Dunne:     I  will  mark  that,  if  I  may. 

Q.  So  we  will  relate  it,  from  that  same  point 
measured  parallel  to  the  center  line  of  the  track, 
what  is  the  distance  to  the  end  of  the  fence  down 
to  where  such  a  line  would  intersect  the  Valley 
Brew  sign? 

A.  This  is  the  Valley  Brew  sign  here.  Mark  it 
parallel  with  this  fence  line? 

Q.    Yes.  A.     About  460  feet. 

Q.  I  will  mark  that,  if  I  may,  representing  the 
460 A.     About  460  feet. 

Q.  Can  you  identify  in  the  loAver  diagram  the 
buildings  that  are  indicated  there  in  the  corner  of 
the  intersection;  do  you  know  what  they  are? 

A.     These  buildings  here?   (Indicating.) 

Q.     Yes. 
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A.  Well,  a  house  and  this  was  a  barn  here  and 
this  was  an  outhouse  or  shed  of  some  kind,  a  small 
shed.  I  am  not  sure  [238]  what  this  is,  but  I  have 
it  in  my  notes. 

Q.     Will  you  keep  your  voice  up,  please? 

A.  I  am  not  sure  what  this  one  is  back  here. 
The  house  was  here.  I  think  that  is  an  outbuilding- 
there. 

Mr.  Dunne:     I  have  no  further  questions. 

Mr.  Myers:     I  have  no  questions,  your  Honor. 

The  Court:     All  right.  Step  do\^Ti. 

Mr.  Dunne:     Mr.  Brady. 

The  Court:     I  think  we  better  take  a  short  re- 
cess before  we  call  the  next  witness. 
(Recess.) 

The  Court:     Proceed. 

DUDLEY  T.  BRADY 

called  by  the  defendant,  sworn. 

The  Clerk:  Will  you  state  your  name  to  the 
Court  and  jury? 

A.     Dudley  T.  Brady. 

Direct  Examination 

Q.  (By  Mr.  Dunne) :  What  is  your  business, 
Mr.  Brady? 

A.  I  am  claims  adjuster  for  the  Southern  Pa- 
cific Company. 

Q.  How  long  have  you  been  a  claims  adjuster 
for  the  Southern  Pacific?  A.     Seven  years. 

Q.     Are  you  such  now?  A.    I  am.  [239] 

Q.     Where  are  your  headquarters  now? 

A.     They  are  at  Oakland  Pier. 
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Q.  ATliat  were  your  headquartei*s  in  October, 
1945?  A.     Oakland  Pier. 

Q.  Mr.  Brady,  did  you  have  occasion  to  take 
some  steps  toward  investigating  an  accident,  a 
crossing  accident  at  Beckwith  Road  and  the  South- 
ern Pacific  Main  Line  from  Modesto  to  Manteca, 
an  accident  that  happened  on  the  11th  of  October, 
1945?  A.     I  did  investigate  the  accident. 

Q.  In  connection  with  that,  did  you  take  some 
photographs?  A.     Yes,  I  did. 

Q.     When  were  they  taken,  the  first  set? 

A.  The  first  set  of  photographs  was  taken  the 
day  following  the  accident,  I  believe. 

Q.  I  show  you  a  series  of  photographs  in  evi- 
dence here  as  Defendant's  Exhibits  A  to  I.  These 
are  all  in  evidence.  Will  you  look  at  those  quickly, 
please,  and  tell  me  if  those  photographs  are  photo- 
graphs which  you  took  as  you  have  described. 

A.  Yes;  I  took  these  photographs,  every  one  of 
them. 

Q.  When  you  took  them,  how  did  you  take  them ; 
did  you  have  your  camera  on  a  tripod  or  in  your 
hand?  A.     In  my  hand,  at  eye  level. 

Q.     Eye  level  when  you  are  standing? 

A.  I  was  standing  w^ith  the  camera  in  my  hands 
like  this,  at  eye  level  on  the  road.  [240] 

Q.  What  was  at  eye  level,  where  was  your  range 
finder?  A.     The  finder  is  at  eye  level. 

Q.     Where  is  the  lens,  above  or  below  that? 

A.     The  lens  is  below^  the  finder. 

Q.     I  show  you  a  photograph  marked  Defend- 
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ant's  Exhibit  L  for  identification.  Did  you  take  that 

photograph?  A.     Yes,  I  did. 

Q.     What  does  that  represent? 

A.  This  photograph  is— in  other  words,  I  was 
standing  the  east  side  of  Highway  99  facing  north 
on  the  north  lane  of  Highway  99  and  to  the  left 
of  this  picture  is  the  intersection  of  North  Road 
and  Highway  99. 

Mr.  Dunne:  We  offer  the  photograph  in  evi- 
dence as  our  exhibit  next  in  order.  That  will  be  L. 

(The  photograph  in  question  was  thereupon 
received  in  evidence  as  Defendant's  Exhibit  L.) 

Q.  (By  Mr.  Dunne)  :  On  this  diagram,  the  top 
is  intended  to  represent  Highway  99,  in  along  here ; 
the  two  lanes  to  the  east,  the  island  in  the  middle 
and  the  two  lanes  at  the  south  and  the  railroad 
track;  here  is  North  Avenue  and  here  Beckwith 
Avenue.  Where  were  you,  as  far  as  the  diagram  is 
concerned,  when  that  photograph  was  taken? 

A.  May  I  see  that  a  minute?  I  was  right  about 
here. 

Mr.  Dunne:  I  will  mark  that  with  an  arrow 
pointing  to  the  spot;  that  is  the  spot  indicated  by 
the  witness  and  I  will  mark  [241]  that  L.  That  was 
taken  looking 

A.     Looking  north  on  Highway  99. 

Q.     Toward  Beckwith  Road? 

A.     Toward  Beckwith  Road. 

Mr.  Dunne:  I  will  put  an  arrow  from  the  ar- 
row I  have  indicated  indicating  the  direction  the 
photograph  is  looking. 
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Q.  I  show  you  Defendant's  Exhibit  M  for  iden- 
tification and  ask  you  if  you  can  tell  me  what  that  is. 

A.  This  picture  was  taken  one-tenth  of  a  mile 
north  of  the  intersection  of  North  Road  and  High- 
way 99  facing  north  along  the  north  lane  of  High- 
way 99. 

Mr.  Myers :  Pardon  me,  your  Honor.  What  date 
was  that? 

Q.  (By  Mr.  Dunne) :  What  date  were  they 
taken  ? 

A.     These  pictures  were  taken  in  May,  1947. 

Mr.  Dunne:  I  will  mark  the  point  that  that 
shows,  mark  that  M. 

Mr.  Myers:  Pardon  me,  your  Honor.  This  pic- 
ture was  taken  in  May,  1947.  It  is  two  years  after 
this  accident  happened.  We  don't  believe  they  would 
be  relevant  at  all  as  showing  the  conditions  that 
existed  on  October  11,  1945.  I  was  under  the  as- 
sumption that  these  pictures  were  taken  the  day 
following  the  accident.  That  is  why  I  have  been 
sitting  here  not  objecting  to  them. 

Q.  (By  Mr.  Dunne) :  Mr.  Brady,  how  long 
have  you  been  familiar  with  that  territory  dowm 
there?  [242] 

The  Court:  Well,  the  foundation  should  be  laid 
showing  the  physical  condition  was  not  changed. 
I  think  counsel  is  doing  that  now. 

Q.  (By  Mr.  Dunne)  :  How  long  have  you  been 
familiar  with  that  stretch  of  road  along  there? 

A.     The  last  five  years. 

Q.     Have  you  been  along  there  frequently? 
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A.     I  have  been  along  there  very  frequently. 

Q.  With  respect  to  the  layout  of  the  highway 
itself,  that  is  the  lanes  of  the  highway  and  the 
island,  were  the  conditions  there  the  same  at  the 
time  these  pictures  were  taken  as  they  were  in  Oc- 
tober, 1945? 

A.  Yes,  I  would  say  the  condition  would  be  tlie 
same. 

Q.  What  is  that  condition  with  respect  to  trees 
and  shrubbery  that  are  shown  in  these  various 
photographs?  Were  these  conditions  substantially 
the  same? 

A.  The  conditions  were,  in  my  opinion,  sub- 
stantially the  same. 

Mr.  Myers:  Your  Honor,  may  I  ask  this  wit- 
ness some  questions  on  this  foundation  for  these 
photographs  ? 

The  Court:     If  you  want  to  you  may. 

Q.  (By  Mr.  Myers)  :  Mr.  Brady,  on  October 
11,  1945,  did  you  go  out  to  the  scene  of  this  acci- 
dent and  make  observations  as  to  the  surrounding 
territory?  A.     Yes,  I  did. 

Q.     What  day  did  you  go  out  there? 

A.     The  day  following  the  accident.  [243] 

Q.  And  did  you  take  pictures  out  there  that 
day?  A.     Yes,  I  did. 

Q.    What  pictures  did  you  take  that  day? 

A.  The  pictures  of  the  intersection  and  the  im- 
mediate vicinity. 

Q.  Well,  when  you  say  immediate  vicinity,  you 
mean  just  pictures  of  the  Beckwith  Road  and  the 
railroad  track,  do  you  not?  A.     That's  right. 


28±  Southern  Pacific  Company  vs. 

(Testimony  of  Dudley  T.  Brady.) 

Q.     Did  you  go  down  to  North  Avenue? 

The  Court:  Just  a  minute.  That  is  cross-exam- 
ination. This  is  not  voir  dire.  That  is  the  danger  of 
cutting  in.  You  may  ask  these  questions  on  cross- 
examination. 

Mr.  Myers:     May  I  present  this  to  your  Honor? 

The  Court:     Surely. 

Mr.  Myers:  Just  one  thing.  This  witness  has 
said  the  conditions  are  the  same.  I  want  to  find 
out  about  it. 

The  Court:  Well,  that  is  cross-examination. 
That  is  not  voir  dire.  You  will  have  your  oppor- 
tunity and  if  you  wish  me  to,  I  will  withhold  ruling 
or  admitting  these  photographs  until  you  have  ex- 
amined him  on  cross-examination. 

Mr.  Myers:     Thank  you.  Your  Honor. 

The  Court:  Cutting  in  is  difficult  because  it 
is  very  hard  to  draw  the  line  between  the  two  and 
it  is  easy  to  get  over  into  cross-examination. 

Mr.  Myers:    Thank  j^ou,  Your  Honor. 

The  Court:     Go  ahead.  [244] 

Q.  (By  Mr.  Dunne)  :  This  is  M  and  we  mil 
offer  it  as  our  next  exhibit  in  order.  I  understand 
Your  Honor  is  reservmg  your  ruling. 

The  Court:  I  will  reserve  the  ruling.  I  will  rule 
later.  It  mil  be  marked  for  identification. 

Q.  (By  Mr.  Dunne) :  That  is  Defendant's  Ex- 
hil)it  M.  I  will  show  you  this.  Exhibit  N  for  identi- 
fication, and  ask  you  if  you  took  that  photograph. 

A.     Yes,  I  did. 

Q.     What  does  it  depict? 

A.     This  photograph  is — I  was  standing  on  the 
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north  lane   of  Highway  99  two-tenths   of  a  mile 
north  of  the  intersection  of  North  Road  and  High- 
way 99. 

Q.  Are  the  things  shown  in  that  photograph— 
I  call  particular  attention  to  the  trees,  shrubbery, 
growth,  position  of  the  highway— substantially  the 
same  as  they  were  in  October,  1945? 

A.  Yes,  they  are  substantially  the  same  as  at 
the  time  of  this  accident. 

Q.  Obviously,  the  trees  grow  in  the  meantime  to 
some  extent.  A.     Correct. 

Mr.  Dunne:  We  offer  that  as  our  exhibit  next 
in  order;  that  is  N. 

The  Court:     I  will  reserve  ruling  on  it. 

Q.  (By  Mr.  Dunne)  :  I  show  you  Defendant's 
Exhibit  O  for  identification  and  ask  if  you  can  tell 
me  what  that  is.  [245] 

A.  This  picture  was  also  taken  from  the  north 
lane  on  Highway  99  facing  north,  three-tenths  of 
a  mile  north  of  the  intersection  of  North  Road  and 
Highway  99. 

Q.  Were  the  conditions  shown  here  substantially 
the  same  as  in  October,  1945?  A.     They  are. 

Q.  I  show  you  Defendant's  Exhibit  P  for  iden- 
tification. What  is  that? 

A.  This  picture  is  also  taken  on  the  north  lane 
of  Highway  99,  facing  north,  one-half  mile  north 
of  the  intersection  of  North  Road  and  the  High- 
way 99.  To  the  right  of  the  picture  represents  Dale 
Road. 

Q.     Are  the  things  shown  and  depicted  in  that 
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picture  as  you  hold  it  before  you  substantially  the 

same  as  they  were  in  October,  1945? 

A.     They  are. 

Mr.  Dunne:  We  will  offer  this  as  our  next 
exhibit  in  order. 

The  Court :     I  will  reserve  a  ruling. 

Q.  (By  Mr.  Dunne)  :  Finally,  Defendant's  Ex- 
hibit Q  for  identification;  what  is  that? 

A.  This  photograph  was  taken  at  the  intersec- 
tion of  Dale  Road  and  Highway  99  and  is  facing 
north;  at  the  east  edge  of  the  north  lane  on  High- 
way 99  there  is  shown  Dale  Road  branching  off 
to  the  right  and  Highway  99  is  to  the  left  of  the 
photograph.  [246] 

Q.  Does  that  photograph  as  you  have  it  before 
you  substantially  represent  conditions  as  they 
existed  in  October,  1945?  A.     Yes. 

Mr.  Dunne:  We  will  offer  that  as  our  exhibit 
next  in  order. 

The  Court:     Ruling  reserved. 

Q.  (By  Mr.  Dunne)  :  I  show  you  another  pho- 
tograph which  is  not  yet  marked  and  ask  you  if  you 
will  tell  me  what  that  is. 

A.  This  photograph  faces,  I  w^ould  say,  gen- 
erally a  north  direction  on  Dale  Road  and  I  was 
standing  approximately  50  feet  east  of  the  north 
lane  of  Highway  99. 

Q.  Is  what  is  depicted  in  that  photograph  sub- 
stantially representative  of  the  conditions  as  they 
existed  in  October,  1945?  A.     Yes. 

Q.  With  that  photograph  before  you  and  De- 
fendant's Exhibit  Q  for  identification,  can  you  tell 
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me  where  the  camera  was  when  those  photographs 
were  taken;  was  it  in  the  same  place  or  had  you 
shifted  position? 

A.  The  camera  was  at  the  same  location,  only  I 
had  shifted  my  position  towards  the  left  to  reveal 
the  entire  intersection  including  Dale  Road  and 
Highway  99. 

Q.  In  other  words,  so  there  is  no  question  about 
it,  it  shows  a  panoramic  sweep  of  that  intersection? 

A.     It  does,  yes. 

Mr.  Dunne:  We  offer  it  and  since  your  Honor 
is  reserving  [247]  the  ruling,  it  should  be  now 
marked  for  identification. 

The  Court:     Mark  it  for  identification. 

(The   photograph  marked  Defendant's  Ex- 
hibit T  for  Identification.) 

Q.  (By  Mr.  Dunne)  :  Mr.  Brady,  with  Defend- 
ant's Exhibit  T  for  identification  before  you,  I 
want  to  show  you  now  three  photographs  which  I 
have  clamped  together  and  ask  you  whether  or  not 
you  took  those  three  photographs. 

A.     Yes,  I  did. 

Q.  Where  was  the  camera  as  to  its  location  at  a 
point  on  the  ground  when  those  three  photographs 
were  taken,  was  it  in  the  same  position  in  all  three? 

A.  Yes,  it  was.  The  three  photographs  were 
taken  at  the  same  location.  In  other  words,  I  just 
pivoted  in  taking  the  three  distinct  pictures. 

Q.  So  that  when  pieced  together  as  is  indicated 
in  the  photograph  before  you 

A.     That  is  right. 
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Q.  They  make  three  photographs  showing  sub- 
stantially the  conditions  as  they  existed  in  Octo- 
ber, 1945?  A.     Yes,  they  do. 

Q.  I  would  like  to  tie  those  in  with  Defendant's 
Exhibit  T  for  identification.  Is  there  anything  on 
Exhibit  T  for  identification  which  shows  the  in- 
tersection or  part  of  the  crossing  of  Dale  Road 
and  Highway  99  that  ties  in  with  anj^thing  on 
these  [248]  three  photographs  that  have  been  pieced 
together?  Perhaps  before  you  answer  that,  so  I 
can  do  it  properly  on  the  record,  let  me  take  those 
three  photographs.  I  will  offer  them  in  evidence 
and  ask  that  they  be  marked  so  we  can  identify 
them. 

The  Court:  All  right.  It  will  be  Defendant's 
Exhibit  U  for  identification.  I  will  reserve  a  rul- 
ing. 

(Photographs  pieced  together  were  thereupon 
marked  Defendant's  Exhibit  U  for  Identifi- 
cation.) 

Q.  (By  Mr.  Dunne)  :  Exhibit  U,  the  three  pho- 
tographs pieced  together,  is  there  anything  on  there 
that  serves  to  tie  that  in  with  anything  on  Exhibit 
T  for  identification? 

A.  By  referring  to  Exhibit  T,  there  is  an  auto- 
mobile part  on  the  right  lane  of  Dale  Road  and 
referring  to  Exhibit  U — is  that  right? 

Q.     Yes. 

A.  U,  on  the  right  side  of  this  panoramic  pic- 
ture you  will  see  the  left  front  fender  of  an  auto- 
mobile, which  is  the  same  automobile  as  in  Exhibit 
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T,  and  this  first  picture  was  taken  facing  north  on 
Dale  Road.  Then  I  would  pivot  to  get  the  area  in 
the  next  picture  and  then  I  would  pivot  further, 
and  there  is  a  picture  of  a  telephone  pole.  This 
telephone  pole  is  devoid  of  any  placards  or  signs. 

Q.     Now  you  are  talking  about  Exhibit  U? 

A.  I  am  talking  about  Exhibit  U.  This  third 
picture,  Exhibit  U,  the  pole  on  the  picture  is  de- 
void of  any  placard  whereas  by  [249]  referring 
back  to  Exhibit  T,  it  will  be  noted  on  the  lefthand 
there  is  a  placard  on  the  first  pole  and  this  second 
pole  is  devoid  of  any  placard. 

Q.  The  pole  is  the  pole  that  shows  to  the  ex- 
treme left  as  you  look  at  it,  of  Exhibit  U. 

A.  This  pole  is  the  second  pole  from  the  in- 
tersection of  Dale  Road  and  Highway  99. 

Q.  It  is  the  second  pole  that  shows  up  in  De- 
fendant's Exhibit  T? 

A.  Correct.  The  pole  in  this  picture  is  the  sec- 
ond pole  in  this  picture  (indicating).  [250] 

Q.  On  Exhibit  U  the  second  pole  has  been  in- 
dicated as  marked,  is  that  correct? 

A.     That  is  correct. 

Q.  Likewise  at  the  top  there  is  an  arrow  point- 
ing down  and  pointing  to  '^ Valley  Brew  sign."  Do 
you  recognize  in  the  distance  the  Valley  Brew 
sign  ? 

A.  Yes,  I  can  see  the  Valley  Brew  sign,  the 
back  part  of  the  Valley  Brew  sign. 

Q.  There  is  also  indicated  at  the  top  with  an 
arrow  pointing  down,  "Gas  Station."  What  gas 
station  is  that? 
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A.  That  is  correct.  That  is  what  we  have  called 
the  Texaco  Gas  Station.  I  understand 

Q.  Not  what  you  understand,  but  just  where  it 
was  located. 

A.  There  is  a  Texaco  Gas  Station  located  op- 
posite the  Beckmth  Road  crossing. 

Mr.  Dunne:     I  have  no  further  questions. 

Cross-Examination 

Q.  (By  Mr.  Myers) :  Do  I  understand,  Mr. 
Brady,  that  you  are  an  investigator  employed  in 
the  office  of  the  Claims  Department  of  the  Southern 
Pacific  Company? 

A.  No,  I  am  a  claim  adjuster  for  the  Southern 
Pacific  Company. 

Q.    Are  you  a  photographer,  too? 

A.     Well,  I  can  take  pictures,  but  I  am  not 

The  Court:     Q.     You  are  not  a  professional? 

A.     I  am  not  a  professional  photographer.  [251] 

Mr.  Myers:  By  the  looks  of  the  pictures,  he  is 
a  good  amateur,  anyway,  your  Honor.  J 

The  Witness:     Thank  you. 

Q.  (By  Mr.  Myers)  :  You  went  to  the  scene  of 
this  accident  the  day  following,  is  that  correct? 

A.     That  is  correct. 

Q.  Did  you  go  down  there  that  day  to  take  pic- 
tures or  to  investigate? 

A.  We  Avent  down  to  investigate  the  accident 
and  to  take  photographs. 

Q.    In  other  words,  to  do  both? 

A.     That  is  correct. 

Q.     When  you  went  down  there  that  day 
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Mr.  Dunne :  Mr.  Brady,  will  you  keep  your  voice 
up?  I  have  trouble  hearing  you. 

Mr.  Myers:     No  trouble  hearing  me,  I  take  it? 

The  Court:     He  is  asking  the  witness. 

Q.  (By  Mr.  Myers) :  When  you  went  down 
that  day  to  take  photographs,  will  you  just  pick 
out  from  this  group,  here,  which  are  in  evidence, 
the  ones  that  you  took  the  day  following  the  acci- 
dent when  you  were  down  there?  Which  is  the 
group  that  you  took? 

A.  This  is  the  group  of  pictures  I  took  the  day 
following  the  accident  (indicating). 

Q.  In  looking  at  this  group  of  pictures,  will  you 
tell  his  [252]  Honor  and  the  jury  what  is  the 
farthest  point  you  were  from  the  railroad  tracks 
at  Beckwith  Road,  at  any  time  when  this  group  of 
pictures  was  taken  the  day  following  the  accident? 

A.  Do  you  want  me  to  take  the  distance  on  each 
one  of  these  pictures? 

Q.  No,  I  do  not  want  to  be  that  exact  about  it. 
I  want  the  maximiun  distance  you  were  away  from 
the  railroad  tracks  at  Beckwith  crossing  on  the  day 
following  the  accident  when  you  took  that  group 
of  pictures,  any  of  them? 

A.     This  picture  here  is 

Q.  Pardon  me.  I  do  not  mean  to  have  you  go 
through  them  one  by  one. 

The  Court:     He  wants  a  general  idea  as  to  all. 

The  Witness:     As  to  all  of  them? 

The  Court:     Yes. 

The  W^itness:     This  one  here  is  about  600  feet 
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west  of  the  crossing,  the  Beckv/ith  Road  crossing. 

Q.  (By  Mr.  Myers)  :  In  other  words,  this  is 
down  Beckwith  Road  looking  up  at  the  crossing? 

A.     That  is  right,  facing  east  on  Beckwith  Road. 

The  Court:  Identify  that  for  the  records;  I 
mean  the  exhibit  number. 

The  Witness:     Exhibit  A. 

Q.  (By  Mr.  Myers)  :  That  is  looking  east  on 
Beckwith  Road  600  feet  down.  All  right.  [253] 

A.  Exhibit  B  was  300  feet  from  the  crossing 
proper  of  Beckwith  Road  facing  east. 

Q.  In  other  words,  down  the  same  road,  or  fac- 
ing east? 

A.  Right.  This  picture  was  on  the  north  edge 
of  Beckwith  Road  300  feet  from  the  crossing 
proper. 

Q.  Practically  the  same  position  except  300  feet 
from  the  crossing,  is  that  right? 

A.  That  is  right,  only  on  the  north  edge  of  the 
highway.  This  one  was  taken  from  the  center  of 
Beckwith  Road  200  feet  from  the  crossing  proper. 

Q.  So  far  we  are  all  on  Beckwith  Road  now^ 
looking  down  to  where  this  accident  happened  on 
The  right  of  way? 

A.  That  is  right.  This  one  was  taken  at  the 
north  edge  of  Beckwith  Road,  200  feet  from  the 
crossing  proper. 

This  was  also  taken  on  the  north  edge  of  Beck- 
with Road  125  feet  from  the  crossing  proper. 

This  was  taken  from  the  center  of  Beckwith 
Road  facing  east  75  feet  from  the  crossing. 

This  one  was  taken  on  the  north  edge  of  Beck- 
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with  Road,  75  feet  from  the  crossing  proper,  fac- 
ing  about    southeast    along   the   railroad   right-of- 
way;  in  other  words,  facing  towards  Modesto. 

Q.  You  are  still  in  the  vicinity  of  Beckwith 
Road  facing  northeast?  A.     No,  south.  [254] 

Q.     Southeast? 

A.     Let's  see.    Is  this  the  railroad  tracks? 

Q.     I  think  that  is  the  railroad. 

A.  This  was  taken  right  here  (indicating).  Thaf 
is  Exhibit  H. 

Mr.  Dunne:  May  I  suggest  again,  Mr.  Brady, 
when  you  and  Mr.  Myers  are  having  a  private 
conversation  there  I  can't  hear,  and  I  do  not  think 
the  jurors  hear. 

Q.  (By  Mr.  Meyers) :  Up  to  the  present  point 
in  these  exhibits  they  are  all  taken  from  Beckwith 
Road  looking  either  east  or  southeast.  The  last 
one  was  a  little  southeast,  is  that  right? 

A.     This  is  southeast. 

Q.     That  is  Exhibit  H? 

A.  Exhibit  H.  This  is  Exhibit  I,  facing  south- 
east along  the  railroad  right-of-w^ay,  75  feet  from 
the  crossing. 

Q.  You  are  still  in  the  vicinity  of  Beckwith 
Road,  75  feet  from  the  crossing,  is  that  right? 

A.     Correct. 

Q.    All  right. 

A.  Exhibit  J  is  facing  north  along  the  railroad 
right-of-w^ay,  six  rail  lengths  from  Beckwith  Road, 
showing  the  approach  of  the  train  involved. 

Q.     In    other    words,    this    is    looking    what? 
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Towards  Modesto  or  towards  San  Francisco  ?  [255] 

A.     This  is  looking  towards  Manteca. 

Q.     That  w^ould  be  toward  San  Francisco? 

A.     Facing  north. 

Q.    And  looking  right  along  the  railroad  track? 

A.     Six  rail  lengths  from  Beckwith  Road. 

Q.     That  is  Exhibit  J,  is  that  right? 

A.  Yes.  Exhibit  I  is  taken  three  rail  lengths 
south  of  Beckwith  Road  crossing,  showing 

Q.  In  other  words,  three  rail  lengths  down  this 
way  toward  Modesto  facing  north,  is  that  right? 

A.    Yes,  right  here  on  the  railroad  track. 

Q.     Facing  north? 

A.     Facing  north.     That  is  three   rail  lengths. 
Exhibit  2  was  taken  approximately  25  feet  from  l 
the  railroad  tracks  or  crossing  proper  on  the  south 
edge   of  Beckwith   Road,   facing   south   along  the 
railroad  right  of  way.  i 

Q.    About  in  this  position?  " 

A.     Right  about  here   (indicating). 

Q.    And  that  is  facing  down  the  right-of-way? 

A.  Facing  right  straight  down  the  right-of-way. 
This  is  Exhibit  3,  taken  on  the  south  edge  of  Beck- 
with Road,  approximately  50  feet  from  the  cross- 
ing proper. 

Q.  So  you  are  still  in  the  vicinity  of  the  cross- 
ing here  on  Beckwith  Road? 

A.     That  is  right.   [256] 

Q.    Within  50  feet  of  it? 

A.  50  feet  of  the  crossing  proper.  This  is 
Exhibit  7. 

Q.     Did  you  take  those  pictures  now,   Exhibit 
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7,  or  were  your  pictures  limited  to  the  ones  let- 
tered? A.     I  took  these  pictures. 

Mr.  Myers:  All  right.  Your  Honor,  there  is 
no  point  in  it,  and  I  do  not  want  to  confuse  the 
witness.  The  ones  that  are  nmnbered  are  our 
exhibits  and  the  pictures  that  we  had  taken. 

The  Court:  He  has  identified  them,  anyAvay. 
He  evidently  knows  the  locality. 

Mr.  Myers:     That  is  right. 

The  Court:  If  you  do  not  want  to  examine 
him  as  to  those 

Mr.  Myers:  I  do  not  want  to  take  the  time  on 
it,  because  all  I  am  trjang  to  find  out  is  where 
he  was  on  this  particular  day. 

The  Court:  Let  the  rest  of  them  go,  because 
they  are  photographs.  You  seem  to  know  the  lo- 
cale. He  does  not  want  to  check  any  except  those 
that  you  took,  yourself. 

Q.  (By  Mr.  Myers)  :  Look  on  the  back  of  those, 
and  if  they  have  numbers  on  them  we  will  pass 
those,  because  they  are  plaintiffs'  exhibits. 

A.  I  can  see  that.  I  can  see  they  are  marked 
Plaintiffs'  Exhibits.  Evidently  I  did  not  take  that 
picture. 

The  Court:    Let  me  look  at  them.  [257] 

The  Witness:     This  is  Plaintiffs'  9. 

The  Court:  We  are  wasting  time.  All  of  these 
are  plaintiffs'  Exhibits. 

Mr.  Meyers:    All  right. 

The  Court:    There  is  no  use  to  waste  time. 

Q.     (By  Mr.  Myers) :    Mr.  Brady,  did  you  ever 
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go  to  the  scene  of  this  accident  any  time   after 

that  for  taking  pictures  mitil  1947? 

A.     Would  you  repeat  that  question? 
(Question  read.) 

A.     No. 

Q.  And  it  was  what  time  in  1947  that  you 
went  there? 

A.     The  middle  part  of  May,  1947. 

Q.     What  month  was  it  again  in  1947. 

A.     May,   1947. 

Q.  Will  you  just  take  these?  In  order  to  save 
time,  take  each  one  of  these  exhibits,  and  with  your 
pencil  show  the  jury  where  you  wxre  with  your 
camera  when  you  took  each  one  of  these  pictures 
marked  for  identification.  Take  your  pencil  or 
take  a  pointer  and  show  where  you  were. 

A.  I  took  this  photograph  right  here  (indica- 
ing). 

Q.     What  number  is  that? 

A.     This  is  Defendant's  Exhibit  Q. 

Q.     The  next  one  is  what? 

A.     Defendant's  Exhibit  P.  [258] 

Q.     Where  were  you  when  you  took  that  one? 

A.  I  took  this  photograph  approximately  here 
(indicating). 

Q.  In  what  direction  was  your  camera  facing 
there  ? 

A.     It  was  facing  north  on  Highway  99. 

Q.  Incidentally,  in  Q  your  camera  was  facing 
in  what  direction? 

A.  Well,  it  was  facing  in  a  general  north  di- 
rection.    I  would  sav  it  is  north. 


John  Martin  Souza,  et  al.  297 

(Testimony  of  Dudley  T.  Brady.) 

Q.    Your  next  exhibit? 

A.  This  is  Defendant's  Exhibit  O:  .3  of  a 
mile  north  of  the  intersection  of  North  Road  and 
Highway  99.  I  would  say  it  was  taken  approxi- 
mately right  here  (indicating). 

Q.     That  number  is  what? 

A.     Defendant's  Exhibit  O. 

Q.  And  your  camera  was  facing  in  what  direc- 
tion ? 

A.  Facing  north  in  the  north  lane  of  High- 
way 99. 

Defendant's  Exhibit  N  was  .2  of  a  mile  north 
of  the  intersection  of  North  Road  and  Highway 
99.  It  was  taken,  I  would  say,  approximately  here 
(indicating). 

Q.     That  is  nmnber  what? 

A.     Defendant's  Exhibit  N. 

Q.  And  your  camera  was  facing  in  what  direc- 
tion ? 

A.  Facing  north  on  the  north  lane  of  High- 
way 99. 

Defendant's  Exhibit  M  was  taken  .1  of  a  mile 
north  of  the  intersection  of  North  Road  and  High- 
way 99,  facing  north  on  Highway  99.  It  was 
taken  about — it  was  taken  approximately  here 
(indicating). 

Q.    And  that  number  is  what,  sir?       , 

A.     Defendant's  Exhibit  M. 

Q.  Defendant's  Exhibit  M,  and  your  camera 
is  facing  in  what  direction  ? 

A.  North  on  Highway  99.  This  photograph 
was  taken.  Defendant's  Exhibit  T,  facing,  I  would 
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say,  northeast  along  Dale  Road,  at  the  intersec- 
tion of  Dale  Road  and  Highway  99. 

Q.     Approximately  the  same  position  as  Q? 

A.    Approximately  the  same  position  as  Q. 

Q.     Except  facing 

A.     It  was  taken  right  about  here. 

Q.  That  is  T,  and  your  camera  was  facing  in 
what  direction  here  ?  A.     Facing  northeast. 

Q.     The  direction  that  Dale  Road  runs? 

A.     Facing  right  along  Dale  Road. 

Q.    All  right.    What  is  your  next  one? 

A.  Defendant's  Exhibit  U,  the  panoramic  taken 
approximately  100  feet  north  of  the  intersection 
of  Dale  Road  and  Highway  99. 

Q.  Is  that  about  where  you  have  the  circle 
drawn  there? 

A.  No,  I  would  say  right  about — well,  right 
about  here  (uidicating) . 

Q.    And  that  is  Exhibit  U?  [260] 

A.     Defendant's  Exhibit  U. 

Q.  And  you  faced  three  directions  in  that  ex- 
hibit, did  you  not? 

A.     It  is  a  panoramic  shot. 

Q.  There  were  three  directions;  the  direction 
of  Dale  Road  was  one  of  them? 

A.  Yes,  there  was  the  direction  of  north  and, 
you  might  say,  northwest.   [260-a] 

Q.     North,  northwest  and  what  else? 

A.  Two  of  them  were  taken  about  north  and] 
then  the  other  one  was  about  northwest. 

Q.     You  have  three  there,  have  you  not? 

A.    Yes. 
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Q.  So  you  have  two  of  them  about  north,  you 
say,  and  the  other  about  northwest,  is  that  right  ? 

A.    Approximately,  a  little  more  this  way. 

Q.    A  little  more  west  then? 

A.     Northwest.     It  would  be  over  this  way. 

Q.  Mr.  Brady,  let  me  ask  you:  Did  you  ever 
go  to  the  positions  that  you  have  marked  at  L, 
M,  N,  O,  P,  Q,  T  and  U  on  this  map  the  day  after 
this  accident  happened  when  you  were  down  there 
taking  the  original  pictures? 

A.  Yes,  I  drove  along  that  same  route  the  day 
following  the  accident. 

Q.  Did  you  stop  in  each  and  every  one  of  those 
positions  and  face  the  direction  that  you  had  your 
camera  facing  in  1947  when  those  pictures  were 
taken?  A.     No,  I  didn't  stop. 

Q.  You  didn't  stop.  So  as  a  matter  of  fact, 
you  are  unable  to  say  whether  or  not  the  condi- 
tions are  the  same  in  1947  when  you  took  those 
pictures  in  those  positions  as  they  were  the  day 
following  the  accident? 

A.  I  w^ould  say  the  conditions  are  relatively  the 
same  when  I  [261]  took  the  pictures  in  1947  as 
they  were  when  the  accident  occurred. 

Q.  How  about  the  foliage?  Would  you  expect 
more  foliage  in  May  in  the  year  or  in  October  of 
the  year? 

A.  Well,  I  would  say  the  foliage  would  be  about 
the  same  in  October. 

Q.  You  would  expect  the  leaves  to  be  falling 
from  those  trees  in  October? 

The  Court:  You  don't  know  that  climate.  That 
is  a  tropical  climate. 
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Mr.  Myers :    I  was  raised  in  Merced,  your  Honor. 

The  Court :    They  do  not  begin  to  fall  in  October. 

The  AYitness:  They  don't  fall.  I  would  say 
they  are  the  same. 

Mr.  Myers :    I  was  raised  on  a  farm  near  Merced. 

The  Court:  Your  recollection  and  my  recollec- 
tion may  not  be  the  same,  so  go  ahead  and  inquire. 

Q.  (By  Mr.  Myers) :  In  any  event,  with  ref- 
erence to  foliage  on  those  trees,  you  are  unable 
to  say  that  the  foliage  was  the  same  in  1947  as  it 
was  the  day  following  this  accident? 

A.  I  would  say  the  foliage  was  relatively  the 
same. 

Q.  The  trees  had  not  grown  any  in  those  last 
two  years? 

A.     Well,  possibly  grown  a  little,  not  much. 

The  Court:  Just  a  moment.  The  witness  had 
not  finished  his  answer.  He  did  not  know  whether 
that  was  a  statement  or  a  [262]  question. 

Q.    Had  you  completed  your  answer. 

A.  I  said  possibly  they  may  have  grown  an 
inch  or  so,  their  branches.  That  is  kind  of  hard 
to  say  definitely. 

Q.  (By  Mr.  Myers) :  What  kind  of  trees  were 
those  growing  in  this  vicinity  where  you  took  those 
pictures, 

A.  They  are  gum  trees,  to  my  recollection,  and 
oleander  bushes. 

Q.     Gum  trees  and 

A.  That  is  my  recollection;  possibly  a  few 
gum  trees  and  there  may  be  what  they  call  bay 
trees. 
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Q.  And  that  was  your  observation  on  October 
12,  1945,  and  that  was  your  observation  in  May 
1947,  that  they  were  girni  trees  and  oleander  bushes'? 

A.     That  is  right. 

Q.  When  you  went  out  in  1947  and  took  those 
pictures  from  the  positions  that  you  have  indi- 
cated, did  you  by  any  chance  from  those  same 
positions  turn  your  camera  across  Highway  99 
towards  the  railroad  track  and  take  any  pictures? 

A.     Will  you  repeat  that  question  ? 

(Question  read.) 

A.     Yes,  I  did. 

Q.     Where  are  those  pictures? 

A.  In  1947 — some  pictures  are  not  here.  This 
picture  is  facing  toward  the  railroad  tracks.  This 
is  taken  in  1947,  Defendant's  Exhibit  L.  [263] 

Q.     That  is  in  evidence?  A.     Yes. 

Q.  This  is  L  here,  is  that  right  (indicating  on 
diagram)  ?    In  answer  to  Mr.  Dunne 's  question 

The  Court:     Yes,  he  placed  the  location  there. 

Q.  (By  Mr.  Meyers) :  That  is  L,  and  then  you 
placed,  I  believe,  an  arrow  here  showing  the  di- 
rection the  camera  was  facing,  and  the  camera 
at  that  time,  you  stated  just  a  moment  ago,  was 
facing  in  a  general  westerly  direction,  was  it  not, 
northwesterly  direction  along  the  railroad  tracks? 

A.  It  was  facing  in  a  general  northerly  direc- 
tion. 

Q.  Mr.  Witness,  here  is  your  arrow  on  this 
map.  It  was  facing  in  a  general  northerly  direc- 
tion; it  was  pointing  this  way,  it  was  not  point- 
ing toward  the  tracks,  was  it? 
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A.  That  was  my  memory.  At  the  time  I  stated 
I  overlooked  the  compass  mark. 

Q.    What  is  the  fact? 

A.     That  is  my  impression  of  the  direction. 

Q.  What  is  the  fact  as  to  the  direction  your 
camera  was  pointed? 

A.  The  actual  fact,  according  to  the  compass 
mark  there,  is  northwest. 

Q.     In  other  words,  it  is  pointed  up  Highway  99  ? 

A.  Up  Highway  99  and  toward  the  railroad 
tracks. 

Q.  This  arrow  then  should  swing  a  little  bit 
toward  the  [264]  railroad  tracks? 

A.  It  would  be  northwest,  over  this  way  here 
(indicating) . 

Q.  Did  you  take  any  others  that  were  pointed 
over  to  the  railroad  tracks? 

A.    Yes,  I  did. 

Q.    Will  you  show  me  those  photographs,  please. 

A.  Well,  they  are  not  here.  There  are  some 
others. 

Mr.  Dunne:  They  are  right  here  if  you  want] 
them.  I  didn't  i)ut  them  in  evidence.  There  are] 
two  taken  down  on  North  Road. 

The  Court:  Counsel  has  indicated  he  has  them| 
and  has  not  offered  them  yet. 

The  Witness:     There  is  the  panoramic  shot. 

Q.  (By  Mr.  Myers)  :  That  is  U.  That  is  the! 
one  you  took  from  over  here  at  position  U,  and] 
that  was  pointed  northwesterly  and  more  westerly. 
In  other  words,  your  three  positions,  is  that  right?] 

A.     The  three  positions  I  mentioned  before,  on( 
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this  way,   and  the   other  picture  was   taken  this 

way,   and  the   third  picture  was  taken  this   way 

(indicating). 

The  Court :    Both  of  you  are  covering  the  jurors. 

The  Witness:    Pardon  me. 

Mr.  Myers:    Let's  see  Exhibit  U. 

The  Court:  Why  don't  you  have  him  indicate 
the  direction  for  each  portion  of  that  exhibit  U, 
being  a  panoramic  picture?  [265]  Will  you  do 
that,  Mr.  Witness  1 

The  Witness:  Defendant's  Exhibit  U.  The 
camera  is  facing  north  and  northwest  along  Dale 
Road,  Highway  99,  and  the  railroad  tracks,  cover- 
ing this  area  in  here  (indicating). 

Q.  (By  Mr.  Myers)  :  In  other  words,  you  faced 
west  on  that,  too? 

A.  Faced  north  and  the  other  two  pictures, 
northwest. 

Q.  Did  you  take  any  other  pictures  between 
your  point  L  and  your  point  U  facing  from  High- 
way 99  towards  the  railroad  track? 

A.    Yes,  I  did. 

Q.     Is  this  one  of  them? 

A.     This  is  not  marked. 

The  Court:  We  will  mark  it  if  you  answer  that 
question. 

The  Witness:     This  is  facing 

Q.  (By  Mr.  Myers) :  Just  point  where  it  was 
taken  from. 

A.  It  was  taken  from  the  east  edge  of  Highway 
99  facing  west  along  North  Road,  which  you  see 
in  the  background. 
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Q.     Facing  along  North  Road,  is  that  right? 

A.    Yes. 

Q.  Make  an  arrow  so  it  is  facing  down  North 
Road,  is  that  correct?  A.     That  is  correct. 

Mr.  Myers :  I  guess  that  should  be  marked,  your 
Honor. 

The  Court:    Do  you  want  to  offer  it? 

Mr.  Myers:  I  have  no  purpose  to  offer  it,  ex- 
cepting as  to  put  a  mark  on  it  next  in  order.  [266] 

The  Court:  If  you  are  not  going  to  offer  it, 
what  is  the  use  of  examining  the  witness  about  it? 

Mr.  Myers:  I  will  offer  it.  There  is  no  reason 
for  me  not  offering  it,  just  as  long  as  it  has  a 
number,   that   is   all. 

The  Court:    You  will  take  it  as  yours,  won't  you? 

Mr.  Dunne:     Certainly. 

The  Court:     Give  it  a  defendant's  number. 

Mr.  Myers:  We  will  offer  it  in  evidence,  your 
Honor. 

The  Court:  We  will  put  it  in  as  Defendant's 
exhibit   and  keep   the   continuity  that   way. 

(GTie  photograph  referred  to  was  thereupoi 
received  in  evidence  and  marked  Defendant's 
Exhibit  V.) 

Ml'.    Myers:      Q.     From    the    position    of    youi 
camera  when  this  picture  was  taken,  you  have 
perfectly  open  view  toward  the  railroad  track? 

A.  Defendant's  Exhibit  V  is  an  open  vie^ 
directly  opposite  the  intersection  of  North  Roac 
and  Highway  99. 

Q.     Where  else  were  you  when  you  took  any  oJ 
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the    pictures    between    L    and,    I    am    sorry,    your 

Honor,  the  number  of  this  is  what? 

The  Court:    V. 

Mr.  Myers:  Q.  — V,  and  you  had  better  label 
this  on  the  map  as  being  point  V.  In  between  point 
Y  and  the  point  Q,  where  else  were  you  when  you 
took  pictures  toward  the  railroad  tracks  in  1947'? 

A.  I  am  certain  the  pictures  I  took  were  along 
here,  which  showed  the  railroad  right-of-way,  the 
tracks.    [267] 

Mr.  Myers:  May  I  ask,  your  Honor,  if  counsel 
has  that  picture? 

Mr.  Dunne:  As  far  as  I  have  any  knowledge, 
til  ere  are  three  taken  on  North  Road  west  of  the 
railroad  track.  They  would  not  respond  to  your 
inquir}^  There  is  another  one  taken  indicating 
the  intersection  of  Highway  99  and  Dale  Road 
which  would  be  the  third.  Of  two  that  are  taken 
here,  one  looking  over  toward  the  railroad  track — 
I  have  tvv^o  others  here  taken  along  Highway  99 
but  one  along  Dale  Road  looking  in  the  direction 
of  the  railroad  track  (handing  photographs  to 
counsel). 

Mr.  Myers:  This  photograph  was  taken  from 
where  ? 

A.  It  was  taken  on  the  east  edge  of  Highway 
99  at  the  intersection  of  Dale  Road  and  Highway 
99  facing  northwest — 

Q.     Show  us  here    (referring  to  the   diagram). 

A.     Right  about  here  (indicating). 

Q.  Facing  this  direction,  northwest.  We  will 
make  an  arrow  facing  that  direction. 
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Tlie  Court:  That  has  not  been  marked.  We  will 
mark  that  X. 

Mr.  Myers:     W. 

The  Court:  Yes,  W.  I  forgot;  we  did  not  have 
a  ^y.  Put  a  W  on  it.  The  Clerk  will  mark  it. 

(Photograph  was  thereupon  marked  Defend- 
ant's Exhibit  W  for  identification.) 

Mr.  Myers:  Q.  This  last  one  that  counsel  gave 
me  is  a  picture  of  what?  [268] 

A.  This  photograph  is  looking  southwest  from 
this  point  here,  southwest  at  the  intersection  of 
North  Avenue  or  North  Road  and  Highway  99. 
In  other  words,  it  is  on  the  west  side  of  Highway 
99,  out  here. 

Q.     All  right.  That  would  be  X,  your  Honor. 

The  Court:     Yes;  mark  that. 

(Photograph  was  thereupon  marked  Defend- 
ant's  Exhibit  X   for   identification.) 

Mr.  Myers:  Q.  And  in  what  direction  was 
your  camera  facing  then? 

A.     It  was  facing  southwest. 

Q.     Southwest.  Was  that  this  direction  here? 

The  Court:     Hand  that  to  the  Clerk. 

Mr.  Myers:  Q.  Those  are  all,  Mr.  Brady,  pic- 
tures at  least  that  you  have  been  shown  that  were 
taken  from  along  99,  that  were  taken  over  toward 
the  railroad  tracks  in  May,  1947? 

A.    Y^es.  Those  are  the  pictures  that  I  explained. 

Q.  So  you  did  not  take  any  pictures  between 
V  or  L  and  P  in  1947  pointing  towards  the  rail- 
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road  track?  A.     Between  V  and  P? 

Q.  V  and  L.  Pardon  me.  Between  V  and  P — 
between  the  V  and  P  you  took  no  pictures  from 
Highway  99  at  any  point  in  there  with  your  camera 
pointing  over  to  these  trees  towards  the  railroad 
track. 

A.  I  believe  these  pictures  would  be  of  the 
railroad  track.  [269] 

Q.  Yes,  but  you  have  marked  them.  You  marked 
one  here  and  then  you  marked  another  one  in  here ; 
is  that  right?  A.     That's  right. 

Q.  But  between  P  and  V  you  did  not  take  any 
pictures  pointing  toward  the  railroad  track? 

A.  Not  pointing  directly  toward  the  track,  but 
I  pointed  north  along  Highway  99  which  reveals 
the  track  at  the  other  direction. 
P  Q.  As  a  photographer,  you  know  if  you  have 
some  trees  like  that,  if  you  take  a  picture  looking 
in  the  direction  the  row  of  trees  is,  you  get  a 
more  solid  picture  than  if  you  take  a  photograph 
crosswise.  A.     True. 

Mr.  Myers:     That  is  all. 

Redirect  Examination 

Mr.  Dunne :  You  get  the  same  effect  as  a  driver 
driving  along  the  highway  could,  don't  you,  if  you 
are  traveling  along  the  highway?  A.     Yes. 

Mr.  Dunne:    No  further  questions. 

The  Court:  At  this  time  I  reserved  ruling  on 
those  photographs.  Unless  there  is  any  further 
objection  I  am  ready  to  rule. 

Mr.  Myers:    No,  your  Honor.  My  only  objection 
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was  the  conditions  are  not  the  same.  That  was  the 
objection.   [270] 

The  Court:  Well,  that  goes  to  the  weight.  The 
witness  has  testified  that  in  his  recollection  and 
being  familiar  with  the  places  that  there  has  been 
no  substantial  change  except  the  possible  intima- 
tion there  may  have  been  some  leaves  early  when 
he  took  the  pictures  and  the  trees  might  have 
grown.  That  goes  to  the  weight.  You  can  argue  that 
for  that  jury.  The  objection  will  be  overruled.  The 
exhil^its  which  have  been  marked  for  identification 
— how  far  have  we  gone?  We  w^ent  as  far  as  U. 
Where  did  we  begin? 

Mr.  Dunne:    I  think  we  begin  with  L. 

The  Court:  They  will  be  received  in  evidence 
and  given  the  proper  numbers. 

(Defendant's  Exhibits  L  through  X,  inclu- 
sive, were  thereupon  received  in  evidence.) 

The  Court:  Will  you  indicate  w^ho  your  next 
witness  is  going  to  be  so  the  bailiff  will  have  him 
available  here  when  we  begin? 

Mr.  Dunne:  Our  next  witness,  I  think,  will  be 
Mrs.  Krebbs. 

The  Court:  Will  you  tell  the  lady  to  be  right 
here  at  2:00  o'clock. 

Ladies  and  gentlemen,  we  are  about  to  take 
adjournment  until  2:00  o'clock  this  afternoon.  The 
Court  admonishes  you  not  to  talk  about  this  case 
among  yourselves  or  anyone  else  and  not  to  form 
an  opinion  until  the  case  is  finally  submitted  to 
you. 
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(Thereupon  a  recess  was  taken  until  2:00 
o'clock  p.m.)    [271] 

Afternoon   Session,   Thursday,   July  22,   1948, 
2:00  o'clock 

The  Court:  Proceed,  gentlemen.  I  am  sorry  I 
was  delayed.  I  haven't  left  my  chambers  since 
we  adjourned. 

IZETTA  N.  KREPPS 
called  by  the  defendant,  sworn. 

The  Clerk:     Q.     Will  you  state  your  name? 
A.     Izetta  N.  Krepps. 

Direct  Examination 

Mr.  Dunne:  Q.  Mrs.  Krepps,  where  do  you 
reside?  A.     I  live  on  Curtis  Road  now. 

Q.     Where  did  you  live  in  October,  1945? 
I    A.     On  Beckwith. 

Q.     A  little  bit  outside  of  Modesto? 

A.     Yes;  that's  right. 

Q.  Mrs.  Krepps,  I  want  to  show  you— I  don't 
know  whether  you  will  understand  these  two  dia- 
grams here— this  diagram,  these  lines  going  in 
through  here  are  supposed  to  represent  Highway 
99.  These  two  lines  here  with  the  red  line  between 
them  are  intended  to  represent  the  Southern  Pacific 
Railroad  tracks.  These  lines  down  here  are  intended 
to  represent  Beckwith  Road.  Over  on  the  far  side 
of  Beckwith  Road  these  squares  are  intended  to 
represent  various  buildings  and  the  same  below, 
on  the  diagram  below  the  tracks;  these  various 
devices  are  intended  to  [272]  represent  buildings. 
Is  the  place  where  you  were  living  shown  on  that 
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diagram?  A.     Yes,  it  is. 

Q.     Which  place  was  it,  Mrs.  Krepps? 

A.     I  think  it  would  be  this  one,  right  here. 

Q.  I  will  mark  that.  I  will  mark  that  with  a 
K.  This  Defendant's  Exhibit  C,  a  photograph.  I 
wonder  if  you  recognize  that. 

A.  Yes,  I  do.  That  is  the  grape  vines  along  the 
Beckwith  Road. 

Q.     Along  the  fence  by  your  property? 

A.  No.  These  grape  ^dnes  are  the  ones  that 
Ben  Brubaker  had  that  adjoins  onto  our  place. 

Q.  In  the  background  just  barely  behind  the 
trees  is  shown  the  roof  of  a  house. 

A.    Yes,  that  is  my  house. 

Q.  That  is  your  house.  Do  you  recall  an  acci- 
dent, a  collision  between  a  Southern  Pacific  engine, 
locomotive  engine,  and  an  automobile  in  which  there 
were  some  members  of  the  Souza  family  on  the  11th 
of  October,  1945?  A.     Yes,  I  do. 

Q.  Calling  your  attention  to  that  day,  Mrs. 
Krepps,  where  were  you;  were  you  at  home  on 
that  day? 

A.    Yes,  I  was.  It  was  in  the  morning. 

Q.     Did  you  learn  of  the  accident  that  morning? 

A.     Yes.   [273] 

Q.     How  did  you  learn  of  the  accident? 

A.  Well,  I  was  out  at  the  wash  house  washing- 
clothes  and  I  come  around  the  hedge  to  the  clothes 
line  and  went  to  hanging  my  clothes  and  I  heard 
the  train  whistle  and  it  whistled  and  whistled  and 
then  I  heard  it  crash  and  I  run  around  the  corner 
of  the  house  and  saw  the  car. 
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Q.  This  lower  diagram,  Mrs.  Krepps,  is  on  a 
different  scale  but  it  is  intended  to  represent  the 
intersection  there  and  these  heavy  squares  down 
toward  the  bottom  are  intended  to  represent  var- 
ious buildings.  It  has  been  intended,  and  I  don't 
want  to  suggest  this  to  you,  I  want  you  to  tell  me, 
which  of  the  various  buildings,  if  you  know  from 
the  placing  of  them  there,  w^as  your  house. 

A.     My  house? 

Q.  Yes.  I  mean  if  you  can  tell  from  the  dia- 
gram. I  want  you  to  show  it  if  you  can  tell  it  but 
if  you  can't  tell  from  the  diagram  I  want  to  find 
out.  Which  was  the  house  and  where  were  you 
washing  and  where  was  the  clothesline? 

A.  I  would  say  that  one  down  there  at  the 
bottom  was  my  house — no,  the  next  one  down  there 
— right  where  your  hand  is. 

Q.     This?  A.     Yes. 

Q.     Where  was  the  wash  house? 

A.  The  wash  house  was  about  where  that  line, 
the  little  circle  is — do  you  see  that  right  there? 

Q.     Right   there?  A.     Yes. 

Q.     I  will  draw  a  line  and  mark  that  W. 

Q.     What  kind  of  a  day  was  it? 

A.     It  was  a  nice  day,  nice,  clear  morning. 

Q.     Was  there  any  fog,  rain  or  haze? 

A.     No. 

Q.  Did  you  notice,  or  can  you  tell  us  anything 
about  the  bell  on  the  locomotive,  whether  that  was 
ringing  or  not? 

A.    No,  I  don't.  I  don't  remember  any  bell. 
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Q.  Did  you  actually  see  the  locomotive  and  the 
automobile  come  together?  A.     No,  I  did  not. 

Q.  Are  you  able  to  tell  us  and  if  you  can't, 
please  say  so,  anything  about  the  speed,  how  fast 
the  locomotive  was  going? 

A.     No,  I  couldn't  say  that. 

Q.  Aside  from  you  and  your  immediate  family, 
was  anybody  else  living  there  at  the  time  with  you? 

A.     My  daughter  was  there  with  me. 

Q.     What  is  her  name? 

A.     Melvina  Disbrow. 

Q.     She  was  married?  A.    Yes. 

Mr.  Dunne:    I  have  no  further  questions.  [275] 

Cross-Examination 

Mr.  Myers:  Q.  Mrs.  Krepps,  at  the  time  of 
the  happening  of  this  accident  you  were  hanging 
out  your  clothes,  were  you  not? 

A.     That  is  right. 

Q.  Your  clothesline  was  located  in  your  back 
yard  on  the  south  side  of  your  house,  is  that  cor- 
rect? A.     That  is  right. 

Q.  While  you  were  hanging  our  your  clothes 
you  heard  a  train  whistle,   is  that  true? 

A.     That  is  right. 

Q.  And  3^ou  could  not  tell  from  the  whistle  how 
far  the  engine  was  from  the  intersection  when  you 
heard  it,  could  you?  A.     No,  I  could  not. 

Q.  In  the  middle  of  one  of  the  whistles  you 
heard  a  crash,  isn't  that  true?  A.     Yes. 

Q.     And  then  you  ran  around  to  the  north  side 
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of  your  house  and  looked  toward  the  crossing,  is 

that  correct  ?  A.     That  is  right. 

Q.     And  you  saw  the  car? 

A.     I  saw^  the  car  up  against  the  post. 

Q.     It  was  all  smashed  up,  is  that  right? 

A.    Yes. 

Q.  These  whistles  that  you  heard  were  two  or 
three  short  blasts  [276]  of  the  whistle,  is  that  true? 

A.  That  was  after  the  crash.  Then  rang  three 
short  whistles  after  it  hit. 

Q.  But  in  the  middle  of  one  of  the  whistles  you 
heard  this  crash?  A.    Yes. 

Q.  There  was  no  difference  between  the  whistle, 
in  the  middle  of  which  you  heard  the  crash,  and 
the  whistle  that  you  heard  after  the  crash,  was 
there  ? 

A.  Well,  I  don't  know.  I  know  there  was  whist- 
ling and  all  at  once  I  heard  the  crash,  and  then  it 
whistled,  I  think,  three  times  after  that. 

Q.     How  many  times  did  it  whistle  before  that? 

A.  Gosh,  it  was  whistling  when  it  was  coming 
down  the  track  before  the  crash. 

Q.  You  recall  that  there  was  more  than  one 
whistle  ? 

A.    Yes,  there  was  more  than  one  whistle. 

Q.  Do  you  recall,  Mrs.  Krepps,  a  young  man  by 
the  name  of  Glenn  Griek,  who  called  on  you  on 
October  29,  1945,  and  discussed  this  case  with  you? 

A.  Was  that  for  the  Southern  Pacific  Com- 
pany ? 

Q.    What  is  that? 


314  Southern  Pacific  Company  vs. 

(Testimony  of  Izetta  N.  Krepps.) 

A.  Was  that  for  the  Southern  Pacific  or  for 
Souza,  the  man  who  called  on  me? 

Q,  Do  you  remember  a  gentleman  by  the  name 
of  Mr.   Griek? 

A.  No,  I  know  there  was  a  young  fellow  who 
came  there  for  [277]  Souza,  too,  and  talked  to  me. 

Q.     On  October  29th? 

A.     I  don't  know  just  w^hen  it  was. 

(Mr.  Myers  handed  a  statement  to  Mr. 
Dunne.) 

Mr.  Dunne:  You  may  read  that.  I  have  no 
objections. 

Mr.  Myers :  Q.  Mrs.  Krepps,  is  this  your  signa- 
ture at  the  bottom  of  this  page  (indicating)  ? 

A.     It  looks  like  it. 

Q.  And  is  this  your  signature  on  the  second 
page?  A.     It  looks  like  it. 

Q.  Do  you  recall  on  October  29th  Mr.  Griek  took 
a  statement  such  as  this? 

A.  I  guess  that  is  right,  but  I  don't  remember 
signing  that.  But  I  remember  the  follow  coming 
there  and  talking  to  me. 

Q.     That  is  your  signature,  isn't  it? 

A.    Yes,  it  looks  like  my  writing,  all  right. 

Mr.  Myers:  I  will  offer  that  in  evidence,  your 
Honor,   as  Plaintiff's  Exhibit  next   in  order. 

(The  document  referred  to  was  thereupon 
received  in  evidence  and  marked  Plaintiffs' 
Exhibit  11.) 
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Mr.  Myers:  I  would  like  to  read  it,  if  your 
Honor  please. 

The  Court:  After  you  have  completed  with  the 
witness. 

Mr.  Myers:  Q.  Mrs.  Krepps,  where  you  live, 
or  where  you  lived  at  the  time  of  the  happening 
of  this  accident,  is  only  a  very  short  distance  from 
the  railroad  tracks,  is  that  right?   [278] 

A.     That  is  right. 

Q.  And  engines  and  trains  frequently  pass 
there?  A.     Yes. 

Q.  Do  you  know  when  it  was  that  you  left 
that  locality? 

A.  It  was  in  April,  I  think,  the  5th  or  6th  of 
April  of  last  year. 

Q.  You  discussed  this  case  with  someone  from 
the  Southern  Pacific  Company,  too,  did  you  not? 

A.     That  is  right. 

Q.  Was  that  before  or  after  the  time  this  state- 
ment was  given?  A.     Before  that  one. 

Q.  In  other  words,  this  statement  was  taken 
on  October  29th.  Before  that  time  you  had  talked 
to  someone  of  the  Southern  Pacific  Company,  is 
that  right?  A.     Yes.  ^    • 

Mr.  Myers:  I  would  like  to  read  this,  your 
Honor. 

The  Court:     Go  ahead. 

Mr.  Myers  (Reading)  :  "I  am  Szetta  Krepps, 
of  Route  2,  Box  1170,  Modesto,  California.  Refer- 
ring to  an  accident  that  happened  on  the  Beckwith 
Road  and  the  Southern  Pacific  Railroad  on  October 
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11,  1945,  at  about  9  a.m.,  involving  a  coupe  driven 
by  John  M.  Souza,  of  Modesto,  and  a  switch  engine 
of  the  Southern  Pacific  Railroad,  I  state  I  was 
working  around  my  house  on  the  above  mentioned 
date  and  the  above  mentioned  time,  hanging  out 
clothes.  My  [279]  house  is  located  at  the  corner  of 
Beckwith  Road  and  the  99  Highway  in  the  south- 
west corner.  My  clothesline  is  in  my  back  yard  or 
on  the  south  side  of  the  house.  I  heard  a  train 
whistle.  I  couldn't  tell  how  far  the  train  was  from 
the  intersection  by  the  whistle.  In  the  middle  of 
one  of  the  whistles,  I  heard  a  crash.  I  ran  around 
to  the  north  side  of  my  house  and  looked  toward 
the  crossing.  I  noted  a  car  all  smashed  up  on  the 
northeast  side  of  the  tracks.  I  couldn't  see  the 
train,  as  it  had  gone  on  down  the  tracks.  About 
two  minutes  later  the  train  backed  up  to  the  scene 
of  the  accident.  I  saw  a  lot  of  people  running  to 
the  scene  to  help  the  people  out  of  the  car.  I  didn't 
go  to  the  scene  of  the  accident. 

''I  have  read  the  above  statement  of  one  page 
and  believe  it  to  be  a  true  and  correct  statement 
to  the  best  of  my  knowledge. 

Szetta  M.  Krepps." 

Mr.  Myers:     That  is  all. 

Mr.  Dunne:     I  have  no  questions. 

The  Court:  Step  down,  Mrs.  Krepps.  These 
witnesses  may  be  excused  to  return  to  their  work. 

MELVINA  DISBROW, 

called  as  a  witness  on  behalf  of  defendant;  sworn. 
The  Clerk:  Q.  Will  you  state  your  full  name? 
A.    Melvina  Disbrow. 
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Direct  Examination 

Mr.  Dunne:     Q.     Mrs.  Disbrow,  where  do  you 
live? 

A.     I  live  at  M.G.  6,  Veterans  Court,  Modesto. 

Q.    Where  were  you  living  in  October  of  1945  ? 

A.     I  was  living  at  Route  2,  Box  1170,  Modesto. 

Q.  Are  you  any  relation  to  Mrs.  Krepps,  who 
just  left  the  courtroom? 

A.     I  am  her  daughter. 

Q.  Where  were  you  living  with  respect  to  your 
mother  in  October,  1945? 

A.     I  was  living  with  my  mother. 

Q.     At  her  home?  A.    At  her  home. 

Q.     Where  was  that? 

A.  At  Beckwith  and  99  Highway.  It  is  the  first 
house  on  the  left. 

Q.  The  first  house  on  the  left  as  you  turn  from 
99  into  Beckwith? 

A.     From  99  into  Beckvdth. 

Q.  Do  you  recall  the  occasion  when  there  was 
a  collision  at  that  crossing,  the  Beckwith  crossing 
and  the  railroad  tracks,  between  a  Southern  Pacific 
engine  and  an  automobile,  in  which  there  were 
some  members  of  the  Souza  family?  A.     Yes. 

Q.  Where  were  you  at  the  time  that  accident 
happened?  [281] 

A.    I  was  up  in  my  bedroom  in  bed. 

Q.  We  do  not  want  to  inquire  unnecessarily  into 
your  affairs,  but  to  know  what  you  were  doing,  do 
you  recall  what  you  were  doing  at  the  time  of 
the  accident?  A.     I  was  reading  a  book. 
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Q.  What,  if  anything,  first  called  your  atten- 
tion to  the  fact  that  there  was  an  accident? 

A.  My  attention  was  drawn  from  my  book  by 
the  insistent  whistling  of  the  train.  The  train 
whistled  more  than  it  usually  did  when  it  made 
the  crossing  there,  and  I  heard  a  crash,  but  I 
didn't  pay  too  much  attention  to  it  until  my  mother 
called  me  and  said  there  had  been  an  accident. 

Q.     Did  you  go  to  the  scene  of  the  accident? 

A 
near 

Q 

A 

Q 

A 

Q 


I   went   out   on  the   road.   I   didn't   go   too 
it. 

Of  course,  you  did  not  see  the  accident,  itself  ? 

No. 

Did  you  see  the  train  before  the  accident? 

No. 

Can  you  tell  us  whether  or  not  the  bell  on 
the  locomotive  was  ringing? 
A.     No,  I  didn't  hear  the  bell. 
Mr.  Dunne:    I  have  no  further  questions. 

Cross-Examination 

Mr.  Myers:  Q.  Did  you  ever,  while  you  were 
in  your  bedroom,  hear  a  locomotive  go  by  ringing 
a  bell?  [282] 

A.  I  don't  remember.  It  has  been  so  long  since 
I  have  lived  there,  and  we  got  so  used  to  the  trains 
going  by  we  never  paid  much  attention  to  them. 

Q.  And  you  got  used  to  train  whistles,  as  well 
as  bells,  didn't  you?  A.     Yes. 

Q.  So  that  a  train  whistling  or  a  bell  ringing 
on  a  locomotive  wasn't  any  unusual  occurrence? 

A.     No. 


I 
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Q.  Mrs.  Disbrow,  whom  have  you  talked  this 
case  over  with?  A.     My  friends,  Mr.  Dunne. 

Q.  Who  first  talked  to  you  from  the  Southern 
Pacific  Company  about  the  whistle  blowing? 

A.     Well,  a  Mr.  Aguer,  I  think  his  name  is,  came 
and  got  a  statement  from  us. 
|.     Q.     That  was  the  same  day,  or  the  next  day  after 
'  the  accident  happened?  A.     Yes. 

Q.  And  then  after  that  whom  did  you  talk  to 
about  the  whistle  blowing? 

A.  Well,  I  don't  think  I  talked  to  anyone.  Mr. 
Brady  came  and  asked  us  if  we  would  come  up 
for  the  trial,  but  he  never  mentioned  anything  about 
the  whistling. 

Q.     Mr.   Who   did?  A.    Mr.   Brady.    [283] 

Q.  Mr.  Brady  asked  you  to  come  up  to  San 
Francisco  to  be  a  witness  in  the  trial? 

A.    Yes.  » 

Q.     When  did  you  come  up  to  San  Francisco? 

A.     Tuesday. 

Q.  Since  that  time  have  you  discussed  your 
testimony  with  anyone?  A.     No. 

Q.  You  have  not  talked  to  anyone  at  all  about 
the  whistle? 

A.  Well,  we  talked  in  the  lawyer's  office  Tues- 
day night.  We  read  over  our  statements  that  we 
had  given  before. 

Q.  You  went  over  your  statements;  you  and 
your  mother  were  together  at  the  time? 

A.    Yes. 

Mr.  Myers:     I  think  that  is  all. 
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Mr.  Dunne:     I  have  no  further  questions. 

The  Court:  The  witnesses  may  remain  in  the 
courtroom,  if  they  wish,  or  they  may  be  excused. 

CLAIRE  L.   BROWN 
called  by  the   defendant,  previously  sworn. 

The  Clerk:  Mr.  Brown,  you  have  been  hereto- 
fore sworn? 

The  Witness:    Yes. 

Direct  Examination 

Mr.   Dunne:     Q.     Your  first  name? 

A.     Claire  L.  Brown. 

Q.     AVhere  do  you  live,  Mr.  Brown? 

A.     Beckwith  Road. 

Q.     AYhat  is  your  business? 

A.  My  present  business,  I  am  working  for  the 
Modesto  Irrigation  District. 

Q.  In  October  of  1945  where  were  you  living 
at  that  tune?  A.     On  Beckwith  Road. 

Q.    What  was  your  business  at  that  time? 

A.     Service  station. 

Q.  I  want  to  call  your  attention  particularly 
to  this  incident,  the  incident  of  a  collision  at  the 
crossing  of  Beckwith  Road  with  the  Southern  Paci- 
fic Railroad  track  on  the  11th  of  October,  1945, 
an  accident  in  which  the  Southern  Pacific  locomo- 
tive and  an  automobile  in  which  were  riding  cer- 
tain members  of  the  Souza  family,  came  into  col- 
lision; did  you  see  that  accident?  A.     Yes. 

Q.  You  were  in  the  service  station  business  at 
that  time?  A.    Yes.  [285] 

Q.     I  want  to  call  your  attention  to  this  diagram. 
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This  upper  diagram,  Mr.  Brown,  this  double  line 
that  goes  right  and  left  across  the  diagram,  and 
with  the  red  line  between  is  intended  to  represent 
the  railroad  track.  It  is  the  same  on  the  lower 
diagram,  but  it  is  a  different  scale,  a  larger  scale. 
Then  these  other  lines  toward  the  top  of  the  dia- 
gram or  the  railroad  track  are  intended  to  represent 
Highway  99.  The  two  lines  and  the  island  in  be- 
tween are  there.  These  lines  along  here  marked 
''Beckwith  Road"  are  intended  to  represent  a  fence 
and  then  Beckwith  Road  itself,  the  crossing  with 
the  railroad  track  and  the  intersection  with  High- 
way 99.  Then  beyond  that  there  are  a  number  of 
devices  which  are  intended  to  represent  buildings. 
Does  that  diagram  show  the  gas  station? 

A.  Well,  the  gas  station  should  be  here.  I  don't 
know  what  that  is  supposed  to  represent.  Almost 
directly  in  front  here.  It  should  be  right  there 
(indicating). 

Q.  I  will  put  a  mark  there  where  you  pointed 
and  draw  a  line  out  to  the  side  and  put  a  B  on 
that  line.  I  think  you  may  just  sit  down  in  the 
chair  again,  Mr.  Brown. 

This  is  a  picture  that  is  introduced  here  and 
marked  Defendant's  Exhibit  D.  Can  you  locate 
in  that  photograph  the  gas  station?  I  wonder  if 
you  would  be  good  enough  to  hold  that  up  to  point 
out  to  the  jury  where  in  that  picture  the  gas  sta- 
tion is  shown. 

The   Court:     Have   you  identified   the   exhibit? 

Mr.  Dunne:    Defendant's  Exhibit  D,  your  Honor. 
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The  Court:     All  right. 

The  Witness:     A.     Here   (indicating). 

Mr.  Dunne:  Just  to  the  lefthand  side  of  the 
picture,  a  white  building? 

A.     Yes,  a  white  structure. 

Q.  Mr.  Brown,  just  before  this  accident  hap- 
pened, where  were  you? 

A.  At  the  time  the  accident  happened,  or  just 
before  it  happened,  I  was  servicing  a  car  in  the 
driveway  in  the  station. 

Q.     Do  you  recall  whose  car  that  was? 

A.     It  belonged  to  Tom  Stetson. 

Q.  Where  was  the  car  and  what  were  you  doing, 
giving  it  gas  and  oil? 

A.  I  had  just  finished  putting  in  water  and 
walked  up  to  the  side  of  his  car.  He  had  stepped 
out  and  told  me  to  put  gas  in  and  I  was  moving 
toward  the  back  of  the  car.  I  put  the  gas  in. 

Q.  Will  you  tell  the  jury  in  your  own  way  what 
you  know  about  the  accident,  what  you  saw  and 
what  you  heard,  not  anything  that  anybody  has 
told  you,  but  your  own  observation. 

Mr.  Myers:  Pardon  me,  Your  Honor,  may  I 
ask  the  witness  to  speak  up  a  little  more? 

The  Court:     Yes,  speak  a  little  louder. 

A.  Well,  as  I  recall,  he  got  out  of  the  car  and 
told  me  to  put  gas  in  and  just  as  he  told  me  that 
I  had  noticed  an  engine,  that  [287]  is,  heard  one — 

Mr.  Myers:  Pardon  me  just  a  minute.  Did  he 
notice  it  or  hear  one? 

The  Court:    Speak  up. 
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The  Witness:  I  heard  the  engine,  the  noise  of 
the  engine,  and  as  I  recall — I  don't  recall  whether 
Mr.  Stetson  said  something  to  me,  or  just  what 
it  was,  the  engine  started  tooting,  anyway,  just  as 
I  looked  up  they  struck  the  car,  this  car  that  was 
coming  towards  me.  That's  about  all.  Mr.  Stetson 
went  on  over  there  then  and  I  went  in  and  locked 
my  cash  register.  That  is  all  I  remember. 

Mr.  Dunne:  Q.  Now,  Mr.  Brown,  see  if  you 
can  make  that  a  little  more  precise  for  the  members 
of  the  jury.  Can  you  tell  us  where  down  the  track, 
how  far  off  the  locomotive  was  at  the  time  you 
first  saw  it?  I  want  to  call  your  attention  to  some- 
thing. On  the  lower  of  these  diagrams  the  gas 
station  does  not  show.  It  has  not  been  marked  in. 
Twenty  feet,  one  inch  on  this  lower  diagram  is 
intended  to  represent  20  feet  down  on  the  ground. 
To  indicate  what  that  is,  there  has  been  marked 
oft'  here  from  the  end  of  the  fence  down  to  the 
Valley  Brew  sign  and  that  is  a  distance  of  460 
feet.  Other  measurements  have  been  marked  on 
here.  The  upper  diagram  is  on  a  different  scale. 
In  the  upper  diagram  one  inch  is  equivalent  to 
100  feet  on  the  ground.  I  want  you  to  indicate 
to  the  jury  as  best  you  can  where  the  locomotive 
was  when  you  first  saw  it,  either  by  telling  [288] 
them  or  relating  it  to  some  object  on  the  ground 
by  estimate  or  distance,  or  if  you  can,  by  marking- 
it.  Anyway  you  want  to  indicate  to  the  jury  where 
the  locomotive  was. 

A.  Well,  possibly — possibly  between  50  and  100 
feet,  as  near  as  I  can  recall. 
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Mr.  Myers :  I  am  sorry,  your  Honor,  I  just  can't 
hear  the  witness. 

Mr.  Dunne:  "Possibly  50  to  100  feet,  as  near 
as  I  can  recall." 

Q.  Where,  Mr.  Brown,  was  the  automobile  when 
you  first  saw  it? 

A.  Just  approaching  the  track.  I  wouldn't  know 
how  far  it  was  because  I  was  looking  around  the 
pump  to  see. 

Q.  One  other  thing.  Did  you  see  the  car  long 
enough,  the  automobile,  I  mean,  long  enough  to 
form  an  estimate  of  its  speed?  A.     I  did  not. 

Q.  Did  you  form  any  estunate  of  the  speed  of 
the  locomotive  ? 

A.  I  believe  at  the  time  I  did  think  it  was  pos- 
sibly going  around  40  miles  an  hour,  the  locomo- 
tive. 

Q.  That  was  an  estimate  that  you  made  at  the 
time?  A.     That  was  it. 

Q.  What  kind  of  weather  was  it  that  morning, 
Mr.  Brown?  A.     As  I  recall,  it  was  clear. 

Mr.  Dunne:     I  have  no  further  questions.  [289] 

Cross-Examination 

Mr.  Myers:  Q.  Mr.  Brown,  you  are  now  em- 
ployed, you  say,  by  the  Irrigation  District  in  Mo- 
desto ?  A.    Yes. 

Q.  Is  all  of  this  territory  that  is  shown  here 
in  the  region  of  Beckwith  Road  on  both  sides 
of  the  right-of-way  land  that  comes  within  that 
Irrigation  District? 

A.     Well,  no.  Well,  yes,  it  comes  into  the  District. 


John  Martin  Soiiza,  et  al,  325 

(Testimony  of  Claire  L.  Brown.) 

It  doesn't  come  in  my  territory  but  it  is  in  the 

District. 

Q.  It  is  all  land  where  they  raise  alfalfa  and 
have  dairy  ranches  and  that  sort  of  thing  where 
they  irrigate  a  number  of  times  a  year? 

A.     Yes. 

Q.  And  where  they  raise  four  or  five  crops  of 
alfalfa  and  that  sort  of  thing  a  year? 

A.    Yes. 

Q.     Is  that  right?  A.    Yes. 

Q.  When  did  you  go  to  work  for  the  Irrigation 
Company?  A.     The  first  of  July. 

Q.     Of  this  last  year?  A.    Yes. 

Q.  Now,  Mr.  Brown,  coming  back  to  this  acci- 
dent that  happened  on  October  11,  1945;  at  that 
time  you  were  operating  this  service  station  you 
have  described,  is  that  correct?  [290] 

A.    Yes. 

Q.  Let  me  ask  you:  Isn't  it  true  that  you  were 
servicing  or  about  to  service  a  car  of  a  customer 
that  had  driven  into  the  service  station  when  the 
accident  happened?  A.     Yes. 

Q.  And  you  had  turned  and  were  facing  south 
down  Highway  99  when  you  heard  the  engine 
whistle  and  in  the  middle  of  one  of  the  whistles 
you  heard  the  crash  and  then  you  went  on;  isn't 
that  true?  A.     No. 

Q.     What  is  that? 

A.  I  turned — I  saw  the  crash  just  as  it  crashed, 
I  saw  it. 

Q.  How  far  was  the  automobile  from  the  tracks, 
sir? 
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A.  It  was  right  at  the  tracks,  just  as  the  crash 
struck  it. 

Q.    It  was  on  the  track?  A.    Yes. 

Q.  So  you  don't  know  a  distance  20  feet  west 
of  the  track  whether  it  had  come  to  a  stop  or  what 
had  happened? 

A.     I  don't  know  whether  he  stopped  or  not,  no. 

Q.  Isn't  it  a  fact,  sir,  that  you  did  not  see  the 
engine  involved  in  this  accident  until  you  heard  the 
crash  and  then  saw  it  proceeding  in  a  northerly 
direction,  north  of  Beckwith  Road  at  a  fast  rate 
of  speed? 

A.  Well,  I  think — I  don't  know.  I  saw  the  loco- 
motive just  before  it  struck  the  car.  [291] 

Q.  Well,  let  me  ask  you  this,  Mr.  Brown:  Did 
anyone  talk  to  you  about  the  accident  after  the 
accident  happened?  A.     Yes,   sir. 

Q.     Who  came  to  see  you  first  about  it? 

A.  I  don't  recall  the  man's  name;  he  was  a 
railroad  investigator,  I  know. 

Q.     Mr.  Aguer?  A.     That's  right. 

Q.     He  took  a  statement  from  you? 

A.     Yes. 

Q.    Was  that  on  the  day  of  the  accident? 

A.     That  was  on  the  evening  of  the  accident. 

Q.  Who  was  the  next  man  who  called  to  see 
you?  Let  me  suggest  this:  Did  a  man  by  the  name 
of  Mr.   Griek  call  to  see  you? 

A.    What  was  that  name? 

Q.     Glenn  Griek.  A.     Not  that  I  recall. 

Q.     From  the  Hilton  Agency  in  Modesto? 
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A.     N'ot  that  I  recall.  It  is  possible. 

Q.  You  don't  know,  then,  whether  you  talked 
to  somebody  else  about  the  accident  at  your  place 
of  business  or  not? 

A.  Frankly,  there  was  an  accident  later  and 
I  am  confused  whether  it  was  someone  talked  to 
me  on  that  accident  or  on  this  one,  but  there  was 
in  one  or  the  other  of  those  cases  someone  who 
talked  to  me.   [292] 

Q.  After  that  did  you  talk  to  anyone  about  this 
accident  until  you  came  to  San  Francisco  to  testify  % 

A.  No  more  than  to  just  gossip,  I  suppose  you 
would  call  it. 

Q.  I  mean  did  you  talk  to  anyone  connected 
with  the  Southern  Pacific  Company  about  if? 

A.    Yes. 

Q.     When  was  that? 

A.     When  did  I  talk  to  them? 

Q.    Yes. 

A.  I  believe  I  talked  to  Mr.  Dunne.  I  don't 
recall  just  when  it  was. 

Q.  Did  you  talk  to  Mr.  Brady  or  any  other 
gentleman  from  the  Southern  Pacific? 

A.     Mr.  Brady  was  at  my  house  one  time,  yes. 

Q.  As  far  as  you  know,  has  your  version  of 
this  accident  been  the  same  all  the  time  from  the 
time  Mr.  Aguer  first  talked  to  you ;  is  that  right  ? 

A.     Yes. 

Q.  Mr.  Brown,  would  you  call  these  whistles 
that  you  heard  in  your  own  language  sort  of  ''spur- 
of-the-moment  whistles"?  A.     Yes. 

Q.     Mr.  Brown,  I  show  you  a  document  here  of 
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three  pages  and  ask  you  if  at  the  bottom  of  the 

first  page,  is  that  your  signature? 

A.     It  looks  very  much  like  it. 

Q.  I  show  you  a  word  stricken  out  here  and 
the  initials  ''C.  B."  [293]  Are  those  your  initials? 

A.    Right. 

Q.  I  show  you  page  2  and  ask  you  if  that  is 
your  signature?  A.    Yes. 

Q.     And  is  this  your  signature  at  the — 

A.     Yes. 

Q.  — top  of  the  last  page?  That  is  your  signa- 
ture,  sir? 

A.     Yes.  You  say  the  top  of  the  last  page? 

Q.  Well,  toward  the  top.  It  is  about  one-third 
of  the  distance.  Do  you  recall  that  this  statement 
was  taken  from  you  on  the  first  day  of  November, 
1945,  by  a  man  by  the  name  of  Glenn  Griek? 

A.  Well,  it  is  possible.  I  don't  remember  the 
man  at  all.  I  do,  as  I  say,  in  one  of  the  cases  I 
know  there  was  a  second  man  came  to  see  me  and 
took  a  statement  some  time  later.  I  don't  recall — 

The  Court :  You  remember  giving  the  statement, 
signing  it? 

A.  I  remember  I  signed  it.  Apparently  I  signed 
it,  yes. 

Mr.  Myers :  I  offer  that  in  evidence,  your  Honor, 
as  Plaintiff's  exhibit  next  in  order. 

The  Court:    It  will  be  received. 

(Statement    of   Claire   Brown   was   marked 
Plaintiff's  Exhibit  No.  12  in  evidence.) 
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Mr.  Myers:  If  I  may  read  the  statement — I  am 
through  with  the  witness.  [294] 

The  Court:  If  you  are  finished  with  the  witness, 
you  may  read  it.  Any  redirect? 

Mr.  Dunne:     No  redirect. 

The  Court:  Step  down.  You  may  read  the 
statement. 

Mr.  Myers:  (Reading)  "Modesto,  California, 
November  1,  1945. 

"I  am  Mr.  C.  L.  Brown,  owner  of  the  Wood- 
bridge  service  station  at  the  intersection  of  the  No. 
99  Highway,  and  Beckwith  Road.  My  service  sta- 
tion is  on  the  east  side  of  the  No.  99  Highway 
directly  across  from  the  Beckwith  Road  and  the 
Southern  Pacific  Railroad  crossing.  I  have  been 
at  my  present  location  since  May,  1945.  Referring 
to  an  accident  that  took  place  on  the  11th  of 
October,  1945,  about  9:15  a.m.  at  the  Beckwith 
Road  and  the  Southern  Pacific  Railroad  crossing; 
the  Southern  Pacific  Railroad  runs  north  and  south 
at  this  point  between  Modesto,  and  Salida,  Calif.; 
Beckwith  Road  at  this  point  runs  approximately 
east  and  west,  terminating  at  the  No.  99  Highway 
which  runs  parallel  to  the  Southern  Pacific  Rail- 
road, about  30  feet  east  of  the  railroad  tracks; 
lietween  a  lone  engine,  and  a  grey  Ford  coupe,  I 
state.  I  was  working  at  the  gasoline  pumps  in  front 
of  my  service  station  on  the  above  mentioned  date, 
and  at  the  above  mentioned  time,  taking  an  order 
from  a  customer  who  had  just  driven  in  to  my 
station.  I  wasn't  looking  at  the  railroad  tracks, 
but  was  facing  about  south.  I  hear  a  [295]  train 
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whistle  two  or  three  short  little  toots.  These  toots 
were  not  the  regular  blasts  that  the  passenger 
trains  usually  give,  but  were  kind  of  a  "spur 
of  the  moment"  toots.  Following  the  toots,  to  be 
almost  simultaneous  with  the  toots  came  a  crash. 
There  couldn't  have  been  more  than  a  few  seconds 
between  the  toots  and  the  crash.  I  turned  around 
at  the  sound  of  the  crash.  I  saw  a  large  piece 
of  what  looked  to  be  a  turtle  back  of  a  car  flying 
through  the  air.  The  engine,  after  the  collision, 
Avent  on  down  the  tracks  to  the  north.  I  immediately 
called  the  Highway  Patrol  and  notified  them  of 
the  accident.  They  said  they  would  send  an  ambul- 
ance out  to  the  scene  immediately.  After  I  had 
completed  my  call  to  the  Highway  Patrol  I  went 
back  out  to  the  front  of  my  station  and  filled  my 
customer's  car  with  gasoline.  By  the  time  I  had 
finished  filling  my  customer's  car,  the  engine  had 
backed  up  to  the  scene  of  the  accident.  There  is 
no  way  I  could  estimate  the  speed  of  the  engine, 
as  I  wasn't  looking  at  it  long  enough  to  make  an 
estimate.  The  engine  was  going  too  fast  to  stop 
immediately,  however.  I  then  went  over  to  the 
scene  of  the  accident  and  noted  three  men  lying 
on  the  ground  on  the  north  side  of  Beckwith 
Road.  I  stayed  at  the  scene  about  five  minutes. 
During  the  time  I  was  at  the  scene  I  saw  that  one 
man  was  dead,  and  one  was  injured  very  badly. 
This  one  man  was  groaning  badly.  The  other  man 
was  conscious,  but  looked  rather  [296]  dazed.  I 
then  left  the  scene  of  the  accident. 
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''I  have  read  the  above  statement  of  three  pages, 
and  I  believe  it  to  be  true  and  correct  to  the  best 
of  my  knowledge. 

'^(Signed)  Clair  L.  Brown."  [296-a] 

E.  T.  STETSON, 
called  as  a  witness  on  behalf  of  defendant;  sworn. 
The  Clerk:     Q.     Will  you  state  your  name  to 
the  Court  and  jury?  A.     E.  T.  Stetson. 

Direct  Examination 

Mr.  Dunne :    Q.     Mr.  Stetson,  where  do  you  live  % 

A.     Out   four  miles   north   of  Modesto. 

Q.  In  October,  1945,  were  you  living  at  the  same 
place?  A.     Yes,  I  was. 

Q.  Mr.  Stetson,  what  is  your  business  and  what 
was  it  in  October  of  1945? 

A.  I  have  been  in  the  same  business  for  seven 
years,  a  McNess  Route. 

Q.     A   McNess   Route? 

A.     A  McNess  Route. 

Q.  Will  you  tell  the  members  of  the  jury  what 
a  McNess  Route  is? 

A.  I  am  a  dealer  for  the  McNess  Company,  who 
supply  the  farmers  with  household  supplies,  veter- 
inary supplies,   brooms  and  brushes. 

Q.  What  do  you  mean  by  a  route?  Do  you  have 
a  supply  of  goods  that  you  take  around  with  you? 

A.  I  have  a  supply  of  goods  in  my  practice 
and  I  go  from  farm  to  farm  and  sell  the  farmer 
what  he  requires. 

Q.  In  October,  1945,  just  in  a  general  way  what 
was  the  location  [297]  of  your  route? 
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A.  Well,  I  went  from  the  town  of  Salida  to 
the  town  of  Keyes,  and  up  and  down  99,  and  I  go 
from  the  Stanislaus  River  to  the  Tuoliunne  River. 
I  cover  about — well,  I  cover  a  radius  from  the 
house  of  15  miles  each  way. 

The  Court:  Q.  Do  you  make  that  trip  every 
day? 

A.  I  make  one  route  a  month.  I  make  a  trip 
every  day,  but  I  cover — Route  No.  1  I  cover  every 
30  days. 

Mr.  Dunne:  Q.  Did  you  witness  an  accident,  a 
collision,  at  the  crossing  of  Beckwith  Road  and 
the  Southern  Pacific  tracks  on  the  11th  of  October, 
1945,  a  collision  between  a  locomotive  and  an  auto- 
mobile, in  which  were  riding  some  members  of  the 
Souza  family?  A.     Yes,  I  did. 

Q.     Where  were  you  at  the  time  of  that  accident? 

A.  I  was  across  the  east  side  of  the  highway 
getting  gas  to  put  in  my  car  at  the  service  sta- 
tion. 

Q.     Where  had  you  come  from? 

A.  I  had  come  three  and  a  half  miles  east  from 
99,  where  my  home  is.  It  is  about  three  and  a  half 
miles  east  of  99  Highway  straight  across  the 
country. 

Q.     Where  did  you  hit  99? 

A.  It  comes  in  on  Dale  Road,  and  then  down 
99  just  below  the  service  station. 

Q.  Mr.  Stetson,  this  diagram  up  here,  the  top 
diagram.  No.  [298]  1,  is  drawn  to  a  scale  on 
which  1  inch  on  the  diagram  is  intended  to  repre- 
sent 100  feet  on  the  ground.  This  line  down  along 
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here  is  intended  to  represent  Dale  Road,  this 
parallel  lines.  These  lines  along  here  are  intended 
to  represent  the  two  sections  of  99  with  the  island 
in  between,  and  these  buildings  up  in  through  here 
are  intended  to  represent  buildings  that  are  about 
opposite  the  Beckwith  Road  crossing.  As  I  under- 
stand, you  had  come  then  down  Dale  Road? 

A.     Over  this  road  to  Walnut  Avenue. 

Q.     Into  Dale  Road? 

A.  Into  Dale  Road,  and  down  Dale  Road  to  99, 
and  up  99  to  the  service  station  which  is  directly 
across  from  Beckwith. 

Q.  Tell  us  after  you  drove  into  the  service 
station  what  occurred  there  ?  What  were  you  doing  ? 
Who  was  there,  so  the  jury  may  know  what  was 
going  on. 

A.  We  were  out  of  gas  in  the  Model  T  Ford 
— that  is  not  a  truck,  that  is  a  sedan — and  so  my 
wife  and  I  went  over  to  get  gas  put  into  it,  and  so 
we  drove  over  to  Brownie's  Service  Station  there  to 
get  gas.  My  wife  went  on  into  Woodbridge's  Store 
to  buy  some  groceries,  and  I  was  having  Brownie 
service  my  car,  and  I  was  standing  there  on  the 
99  side,  facing  99,  the  pirnip,  the  gasoline  pumps. 
Brownie  was  putting  gasoline  in  the  car.  As  I  was 
standing  there  I  noticed  this  engine  coming  up  the 
track,  because  it  was  coming  with  a  rattle.  The 
wheel  plunger,  or  whatever  it  is  that  runs  the  engine 
on  the  wheels  there  was  [299]  rattling,  so  I  was 
kind  of  surprised.  It  wasn't  pulling  a  train  com- 
ing up  there,  and  I  looked  closely  at  the  engine, 
and  as  the  engine  got  up  to  what  I  saw  was  the 
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signboard  there,  there  was  a  signboard  on  the  side 
of  the  railroad  track,  there,  when  the  engine  got 
to  about  that  sign,  I  heard  the  bell  ringing,  and 
the  engine  kept  on  coming.  I  would  state  about  30 
miles  an  hour  in  my  estimation  of  it,  and  I  also 
looked  down  the  Beckwith  Road.  I  could  see  down 
the  Beckwith  Road  from  Avhere   I  was  standing, 
because   I  Avas   looking  directly   at   the   Beckwith 
Road,  and  I  seen  a  car  coming.  A  car  came  up 
close  to  the  railroad.  It  didn't  seem  to  shut  off  its  , 
speed.  It  kept  coming  at  about  25  miles  an  hour.  1 
I  said  to  Brownie — 

Mr.   Myers:     Just  a  moment,  your  Honor. 

Mr.  Dunne:     It  is  part  of  the  res  gestae. 

The  Court:  No,  what  he  said  to  Brownie  isn't 
proper.    Strike    that.    Just    say    what    you    saw. 

The  Witness:  I  saw  the  car  coming,  and  I 
remarked — 

The  Court:     No,  don't  say  what  you  remarked. 

The  Witness:  I  saw  the  car  coming,  and  the 
car  kept  on  coming  right  across  the  tracks,  and 
at  that  time  the  engine  had  struck  the  car  on  the 
rear  end,  right  by  the  back  wheel,  and,  of  course, 
I  saw  the  door  fly  off  across  the  highway  from 
the  opposite  side,  and  it  hit  the  cross  arm,  the  post 
alongside  the  railroad  with  the  cross  arm  on  it. 
Then  we  rushed  [300]  over  there  and  we  started 
taking  people  out  of  the  car.  The  engine  had  stopped 
up  the  track,  about,  I  would  say,  300  feet  beyond 
Beckwith  north.  The  engineer  and  the  fiiTman  came 
back,  and  we  laid  these  people  out  on  the  ground, 
there. 
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Mr.  Dunne:  Q.  What  was  the  weather  that 
morning,  Mr.  Stetson? 

A.  Well,  it  couldn't  have  been  anything  but  a 
clear   day — 

Mr.  Myers:     Just  a  minute,  your  Honor. 

The  Court:  Strike  that  out.  We  do  not  go 
by  what  couldn't  have  been.  They  seem  to  have 
unusual  weather  around  Modesto  now,  anyway,  so 
you  had  better   tell   us   what   it  was. 

The  Witness:  At  that  time  of  the  year  it  was 
a  bright,  clear  day.  There  was  no  obstruction  to 
my  driving. 

Mr.  Dunne:  Q.  One  other  thing.  Are  you  able 
to  tell  us  anything  about  a  whistle  on  the  locomo- 
tive, whether  it  was  or  was  not  sounded,  or  do  you 
know  ? 

A.  I  couldn't  say  whether  it  was  blowing  or 
whether  it  wasn't.  It  could  have  been  blowing  or 
wasn't  blowing.  That  didn't  attract  my  attention, 
at  all.  The  whistle,  it  could  have  been  blown  or 
might  not  have  been. 

The  Court:  Q.  What  attracted  your  atten- 
tion ? 

A.  The  bell  on  the  engine  and  the  rattling  of 
the  wheels  on  the  engine. 

Q.  You  said  something  about  the  driver  hesi- 
tated. Did  you  mean  to  say  the  driver  hesitated,  or 
did  you  first  say  he   didn't  seem   [301]   to— 

A.  He  didn't  seem  to  hesitate.  He  came  at  this 
25  miles  an  hour  speed,  I  would  say,  and  kept  right 
straight  across  the  track. 

The  Court:     All  right. 
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Mr.  Dunne:     I  have  no  further  questions. 

The   Court:     Cross-examine. 

Mr.  Myers:  Your  Honor,  this  is  going  to  take 
some  time.  It  is  3 :20.  I  was  responsible  for  holding 
the  jury  pretty  late  at  lunch  time. 

The  Court:  That  is  not  your  responsibility.  I 
held  the  jury.  Let  us  go  on  and  finish.  I  can't  see 
why  this  should  take  a  long  time.  At  any  rate,  I 
will  take  the  responsibility.  I  will  declare  a  recess 
later  on.  The  jurors  are  informed  I  am  the  only 
one  who  looks  at  the  clock,  so  far  as  the  hours 
are  concerned,  and  the  recess,  I  control  them  and 
not  counsel;  in  fact,  I  am  offended  if  a  lawyer 
looks  at  the  clock  and  tells  me  what  time  it  is, 
because  I  am  supposed  to  be  in  charge  of  this 
Court  and  not  him.  We  have  just  so  much  work 
to  do.  If  you  want  a  recess — 

Mr.   Myers:     Yes,   I  want   a  recess. 

The  Court:  That  is  a  different  proposition. 
Don't  put  it  on  another  ground.  Put  it  on  your 
own    ground. 

Mr.  Myers:  Your  Honor,  if  I  try  to  take  the 
blame  for  it  I  am  still  wrong. 

The  Court:  All  right.  We  will  take  a  short 
recess. 

(Recess.)    [302] 

The   Court :     Proceed. 

Cross-Examination 
Mr.   Myers:     Q.     Mr.   Stetson,  you  had  driven 
your   automobile   into   the   service    station   to    get 
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some  gasoline,  you  say,  prior  to  the  time  that  this 

accident  happened;  is  that  right? 

A.     That  is  correct. 

Q.     Was  Mr.  Brown  the  man  waiting  on  you? 

A.     Yes. 

Q.  What  direction  was  your  automobile  facing 
as  you  drove  in? 

A.  I  was  facing  north,  parallel  to  99,  toward 
Salida. 

Q.     You  were  facing  toward  Salida? 

A.     Yes. 

Q.     It  was  a  Model  T  Ford? 

A.     No,  a  sedan.  Four-door  sedan,  1937. 

Q.     The  gas  tank  was  on  the  back  end  of  it? 

A.    Yes.   It  comes  up  through  the  fender. 

Q.     What? 

A.     The  spout  comes  up  through  the  back  fender. 

Q.  So  that  when  Mr.  Brown  was  putting  some 
gasoline  in  your  automobile  there  was  no  occasion 
for  you  to  get  out  of  the  car,  was  there? 

A.  No,  but  I  always  did  step  out  of  the  car  be- 
cause I  am  so  used  to  stepping  out  of  the  front 
when  I  stop.  I  generally  step  out  of  a  car  as  well. 
I  am  just  familiar  with  that  practice. 

Q.  What  I  meant  was  this  gas  tank  wasn't 
under  the  driver's  [303]  seat  so  you  had  to  get  out. 

A.     No. 

Q.  When  you  stepped  out  of  your  automobile 
were  you  looking  at  Mr.  Brown  or  which  direction 
were  you  looking? 

A.  I  was  looking  down  99.  I  was  looking  south 
on  99. 
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Q.     Same  direction  Mr.  Brown  was  facing? 

A.     No. 

Q.     What? 

A.  Brown  was  working  on  my  car.  We  will  say 
the  gas  pump,  two  gas  pumps  are  here,  my  car 
was  in  here  on  the  inside  lane  of  gas  pimips  and 
I   was   standing  here,   facing  down   south   on   99. 

Q.  Facing  back — in  other  words,  that  way  (in- 
dicating). A.     Facing  that  way  oil  99. 

Q.  And  Mr.  Brown  was  facing  in  what  direc- 
tion? A.     He  w^as  filling  the  gas  tank.  1 

Q.     On  what  side,  the  side  you  were  on? 

A.  No.  He  was  inside  the  piunps,  filling  the 
gas  tank  from  the  south  piunp. 

Q.     Your  attention  was  first  attracted  by  what? 

A.  By  the  rattle  of  wheels  on  the  train,  the 
engine. 

Q.  You  mean  the  rattle  of  the  wheels  on  the 
engine  ?  A.     Yes. 

Q.  When  you  heard  that  rattling  of  the  wheels, 
W'hat  did  you  do? 

A.     I  looked  toward  the  engine. 

Q.  When  you  looked  toward  the  engine,  where- 
abouts was  it?  [304] 

A.  Well,  the  only  landmark  I  know  of  there 
I  remember  distinctly  was  that  signboard  which 
sets  on  the  west  side  of  the  track;  it  was  below 
that. 

Q.     You  mean  this  Valley  Brew  signboard? 

A.    Yes,   that  is  the   one. 

Q.     That,  I  believe  the  engineer  said,  was  460 
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feet   from  the   Beckwith   Road.   I  believe   that   is 

correct. 

Mr.  Dunne :  From  the  end  of  the  fence.  I  marked 
it  there. 

Mr.  Myers :  Yes,  460  feet.  You  say  he  was  below 
that  signboard? 

A.     Yes,  below  that  signboard  when  I  saw  him. 

Q.     How  far  below  that? 

A.  I  couldn't  say  exactly.  I  could  still  see  the 
signboard,  the  color  yellow,  or  whatever  color  it 
is,  I  could  see  the  signboard  and  I  could  see  the 
engine   coming. 

Q.     You  were  over  here  somewhere? 

A.     Right  straight  across  Beckwith  Road. 

Q.  That  comes  in  through  here  in  this  lower 
diagram.  A.    Yes. 

Q.     So  you  are  over  here  some  place? 

A.     I  was  right  here  (indicating). 

Q.     Below  this  scale  here? 

A.  I  was  over  in  here  because  I  looked  right 
down  Beckwith  Road. 

Q.     Put  an  X  there  where  you  think  you  were. 

A.     I  would  say  here. 

Q.  All  right.  We  will  label  that,  with  your 
Honor's  permission,  as  S-1,  being  the  position  of 
Mr.  Stetson  when  he  first  heard  the  engine  and 
saw  it,  that  was  below  the  Valley  Brew  signboard. 
About  how  far  below  it  would  you  say  it  was? 

A.  Well,  it  is  pretty  hard  to  guess  in  feet.  I 
would  say  it  was  a  distance  of  a  block,  anyhow, 
below  the  signboard. 
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Q.  In  other  words,  the  engine  was  250  feet 
further  on,  further  south  of  the  signboard? 

A.     About  a  block  below  the  signboard. 

Q.     You  say  about  a  block;  about  250  feet? 

A.     Yes. 

Q.  So  we  have  250  feet  more  and  that  is  your 
engine  which  was  westbound,  or  southbound, 
whether  you  are  a  railroad  man  or  whether  you 
are  a  layman;  is  that  right? 

A.     Yes.  It  was  coming  from  the  south. 

Q.  When  you  saw  the  engine  generally  there 
in  that  locality,  did  you  keep  on  looking  at  it? 

A.  Yes,  because  the  rattling  of  the  wheels  called 
my  attention  to  it  and  it  was  coming  at  a  slow 
rate  of  speed  to  my  notion.  That  is  what  drew  my 
attention,  the  rattling. 

Q.  How  long  did  you  continue  to  watch  that 
engine  ?  A.     Well,  clear  until  it  hit. 

Q.  You  continued  to  watch  the  engine  until  it 
hit  this  car  at  the  crossing?  [306]  A.     Yes. 

Q.  You  were  watching  the  engine  all  the  time, 
Mr.  Stetson?  A.     Yes. 

Q.  Did  you  see  the  automobile  before  the  acci- 
dent happened? 

A.  Well,  I  would  like  to  restate  that.  I  looked 
at  the  engine,  then  I  looked  up  Beckwith  Road. 

Q.  In  other  words,  you  did  not  have  your  eyes 
on  the  engine  all  the  time. 

A.     I  did  until  it  passed  that  Valley  Brew  sign. 

Q.  Is  it  fair  to  say  the  engine,  then,  was  past, 
just  west  of  the  Valley  Brew  sign  then  when  you 
took  your  eyes  off  it  the  first  time? 
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A.  It  was  south  of  the  Valley  Brew  sign  and 
then  it  was  north  of  the  Valley  Brew  sign  when 
I  took  my  eyes  off. 

Q.     How  much  north  of  the  Valley  Brew  sign? 

A.     I  would  say  100  feet  north. 

Q.  100  feet.  So  if  that  represents  100  feet,  about 
in  here  is  where  the  engine  was  when  you  took 
your  eyes  off  of  it;  is  that  right? 

A.     Yes;  just  for  the  moment. 

Q.  Just  for  the  moment.  In  other  words,  you 
momentarily  took  your  eyes  off  it.  A.     Yes. 

Q.  We  will  label  that  S-2  as  the  position  of 
the  engine  when  the  witness  looked  away  from  it 
the  first  time.   [307] 

When  you  looked  away  from  the  engine  when 
it  was  in  that  position,  whereabouts  did  you  look? 

A.  I  looked  down  Beckwith  Road  and  I  seen 
a  car  coming. 

Q.  You  saw  a  car  coming  where  on  Beckwith 
Road? 

A.  Well,  it  was  down  the  road,  I  couldn't  exactly 
state  how  many  feet  it  was. 

Q.  Well,  about  how  far  would  you  say,  your 
best  estimate? 

A.  Well,  it  must  have  been  two  or  three  hundred 
feet,  I  would  say.  I  don't  know  exactly. 

Q.  Two  or  three  hundred  feet  from  where,  from 
where  you  stood? 

A,     From  the  railroad  track. 

Q.     From  the  railroad  track. 

A.    Yes,   down  Beckwith  Road. 

Q.     So  the  car  was  somewhere  in  the  position 
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Ave  will  label   S-3  when  you  first  saw  it;  is  that 

correct  ?  A.     Yes. 

Q.  And  300  feet  from  the  railroad  track.  Then 
did  you  continue  to  watch  the  car? 

A.  Well,  my  eyes  glanced  from  the  engine  to 
the  car  l)ecause  I  was  afraid — the  engine  was  mak- 
ing the  crossing  and  I  fear  that  crossing  myself 
very  much.  I  always  stop  there  before  I  ever  cross 
the   track. 

Q.  What  were  you  afraid  of  when  you  saw  the 
automobile  300  feet  west  of  the  track  at  that  time 
and  the  engine  was  back  from  the  crossing  approxi- 
mately 360  feet — whatever  it  may  have  been?  [308] 

A.  Well,  it  happened  very  quickly,  as  you  know, 
and  I  said  to  Brownie — 

Q.     Never  mind  that.  What  was  it? 

A.  Well,  it  came  in  to  my  mind.  Is  that  car 
going  to  stop  at  the  railroad  crossing  or  is  it  going 
to  run  in  front  of  the  engine?  That  is  what  came 
into  my  mind. 

Q.  Was  that  because  the  engine  was  not  making 
any  noise  and  was  drifting  along  there  as  a  light 
engine  at  the  time,  is  that  the  thing  that  caused  the 
apprehension  in  your  mind? 

A.  Well,  no,  because  I  am  afraid  of  the  cross- 
ing, most  of  the  crossings.  I  cross  that  every  month 
regular  and  I  am  afraid  of  the  crossing  there;  any 
crossing,  in  fact. 

Q.    What? 

A.  Any  crossing,  I  generally  always  watch  them 
carefully. 

Q.    In  any  event,  your  mind  was  filled  with  ap- 
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prehension  when  you  saw  the  engine  back  there 
and  you  could  see  the  car  down  here  on  Beckwith 
Road.  A.     Yes. 

Q.  So  feeling  that  way  about  it,  you  continued 
to  watch  the  vehicle,  or  both  of  them;  what  was 
the  situation? 

A.  Well,  I  watched  both  of  them,  I  suppose 
pretty  close  until — 

Q.  You  are  looking  now — we  have  you  looking 
down  here  at  the  automobile  on  Beckwith  Road 
300  feet  west  of  the  railroad  track. 

Mr.  Dunne:  Counsel  has  repeatedly  said  300 
feet.  The  [309]  witness'  testimony  was  two  or  three 
hundred  feet. 

Mr.  Myers:  Well,  all  right.  Then  I  will  correct 
it.  I  certainly  don't  want  to  misquote  the  witness. 

Q.  What  is  it,  Mr.  Stetson?  It  was  approxi- 
mately 300  feet,  was  it? 

A.  It  is  pretty  hard  to  judge  being  on  the 
ground  and  standing  there  and  looking  down  any 
road.  To  my  knowledge,  the  distance  it  was,  it  was 
between  tw^o  and  three  hundred  feet. 

Q.     Between  two  and  three  hundred. 

A.    Yes. 

Q.  There  were  grape  vines  growing  on  the  south 
side  of  Beckwith  Road?  A.     Yes,  there  is. 

Q.  How  far  back  from  the  railroad  track  do 
those  grape  vines  extend? 

A.  Well,  to  my  recollection,  it  extends  quite  a 
way  back  from  the  road.  There  is  another  ranch 
there  and  it  goes  in  the  side  of  the  road  there. 
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Q.  Where  was  this  automobile  with  reference 
to  the  westerly  end  of  this  grape  vine? 

A.    I  couldn't  say, 

Q.  Where  was  it  with  reference  to  the  easterly 
end  of  the  grape  vines? 

A.  I  couldn't  say  because  I  never  took  that  as 
a  land  site  there.  I  never  noticed  the  grape  vines. 

Q.  All  right.  We  will  put  you  down  around  the 
care,  down  here,  from  this  distance  and  incorporate 
this  with  S-3  and  call  that  S-4  to  show  that  the 
car  was  somewhere  in  that  area  at  the  time  you 
first  saw  it.  How  long  did  you  watch  it? 

A.  Well,  my  eyes  didn't  stay  continuously  on 
it.  In  other  words,  I  watched  it  come  and  I  turned 
again  to  the  engine.  I  seen  them  both. 

Q.  Is  it  your  testimony  that  as  you  stood  here 
that  you  watched  both  the  engine  and  the  car  as 
it  traveled  up   to  the   intersection? 

A.  No.  I  say  I  glanced  at  the  engine  because  I 
heard  the  bell  ringing  past  the  sign  there,  I  heard 
the  bell  ringing  there  and  I  thought  in  my  mind 
he  would  hear  the  bell. 

Q.  You  heard  the  bell  ringing  but  you  did  not 
hear  any  whistle  blowing? 

A.     I  never  heard  a  whistle  blowing  at  all. 

Q.  Is  it  fair  to  say,  in  your  opinion,  no  whistle 
was  blown  on  the  engine? 

A.  I  wouldn't  say  there  was  because  I  don't 
know  whether  it  blew  or  did  not  blow. 

Q.  Well,  if  a  whistle  had  of  blown  you  would 
have  heard  it,  would  you  not? 

A.     No,  not  necessarily.  The  valley  is  so  open 
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there  you   don't   always   hear  the   whistle   at   the 

crossings. 

Q.  Is  it  your  testimony  you  could  hear  a  bell 
where  you  could  [311]  not  hear  a  whistle? 

A.  No,  you  couldn't  overhear  a  bell  on  a  whistle 
but  you  could  hear  the  bell  and  I  remember  the 
ping  of  the  bell  ringing  after  it  passed  the  sign. 

Q.  You  don't  recall  hearing  the  whistle  at  any 
time  ?  A.     No. 

Q.  When  you  watched  this  automobile  there  pro- 
ceeding up  toward  the  crossing,  where  did  your 
eyes  leave  it  to  look  back  at  the  engine,  where  was 
that? 

A.     I  couldn't  say  exactly  where  it  was. 

Q.     What  is  your  estimate? 

A.  In  the  excitement  I  was  watching  both  of 
them  and  thinking  if  that  fellow  didn't  stop  the 
engine  would  hit  him. 

Q.  Is  it  your  testimony  that  in  your  own  mind 
there  was  excitement  when  the  engine  was  approxi- 
mately 360  feet  back  of  that  Beckwith  Road  and 
they  were  two  or  three  hundred  feet  from  the 
crossing  ? 

A.  No,  I  don't  think  there  was  any  excitement 
at  all. 

Q.  W^hat  did  you  mean  when  you  said  '4n  the 
excitement"  that  you  were  unable  to — 

A.  I  mean  in  my  mind,  I  was  looking  at  both 
articles,  my  excitement.  What  I  meant  by  that  was 
my  mind  getting  excited  if  that  fellow  didn't  stop 
at  the  crossing.  I  travel  that  road  every  month  and 
I   stop   at   the   railroad   crossing   and   I   know — I 
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drive  a  panel-body  truck  and  I  can't  see  only  out 

of  the  door,  [312]  the  glass. 

Q.  Mr.  Stetson,  isn't  this  the  situation,  that  as 
to  the  distance  the  engine  was  from  Beckwith  Road 
and  as  to  the  distance  the  automobile  was  from 
the  crossing  when  you  saw  him,  it  was  all  a  matter 
of  reconstruction  as  you  reconstructed  it  after  the 
accident  happened. 

A.  No,  it  Avas  not,  because  I  seen  them  before 
it  happened. 

Q.  Then  we  will  come  back  to  the  automobile. 
You  saw  the  automobile  proceeding  in  an  easterly 
direction  on  Beckwith  Road?  A.    Yes. 

Q.  I  want  to  know,  sir,  what  point  it  had 
reached  when  you  looked  back  to  the  engine  again. 

A.  I  couldn't  say.  I  seen  both  of  them  and  I 
didn't  think  the  distance  there  would  be — 

Q.  What  is  your  estimate  as  to  the  relative 
position  on  Beckwith  Road  when  your  eyes  left  it 
and  you  looked  back  to  the  engine? 

A.  I  couldn't  say.  Two  moving  objects  there;  I 
couldn't  say  the  difference  between  the  two  of 
them. 

Q.  Well,  which  one  was  moving  the  fastest,  the 
engine   or  the  automobile? 

A.     The  engine  was  moving  faster. 

Q.     How  much  faster  ? 

A.     Well,  about  10  miles  faster. 

Q.  Ten  miles  faster.  What  is  your  estimate  of 
the  speed  of  the  engine?  [313] 

Q.  About  ten  miles  faster,  and  what  is  your 
estimate  of  the  speed  of  the  engine? 
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A.  Well,  I  couldn't  say  exactly,  but  I  think 
l)etween  20  and  30  miles  an  hour. 

Q.  The  engine  was  going  between  20  and  30 
miles  an  hour,  and  where  was  the  engine  when  you 
formed  that  estimate? 

A.  Well,  when  I  first  seen  it  coming  along  by 
the  signboard,  when  I  formed  the  estimate  how 
slow  it  was  going,  because  that  is  what  drew  my 
attention,  the  slowness  of  the  engine.  I  could  hear 
the  rattling  of  it. 

Q.  So  it  was  the  slowness  of  the  engine  over 
460  feet  plus  250  feet  from  Beckwith  Road  that 
caused  you  to  watch  it,  is  that  right? 

A.     To  look  toward  the  engine,  that  is  correct. 

Q.  That  caused  you  to  have  some  apprehension 
in  your  own  mind  that  there  was  going  to  be  an 
accident  ? 

A.  Iso,  not  when  I  looked  at  the  engine.  I  didn't 
think  anything  of  an  accident  until  I  saw  the  car 
down  Beckwith  and  the  engine  keep  on  coming, 
and  then  I  wondered  if  that  fellow  was  going  to 
stop  at  the  railroad  crossing,  because  I  figured 
they  were  both  moving  toward  that  crossing. 

Q.  Did  you  watch  the  automobile  driven  by 
Mr.  Souza  all  the  time  it  proceeded  up  BeckA\dth 
Road  to  the  crossing? 

A.  I  can't  say  I  didn't  take  my  eyes  off  of  it. 
I  remember  seeing  them  both  coming  right  along. 
I  seen  the  automobile  [314]  come  up  that  quick, 
and  the  engine  come  up  the  track. 

Q.  Did  you  ever  form  any  estimate  as  to  the 
speed  of  the  automobile? 
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A.  No,  just  went  on  in  my  mind  about  25  miles 
an  liour. 

Q.  That  is  what  went  on  in  your  mind,  about  25 
miles  an  hour? 

A.     Because  it  wasn't  coming  very  fast. 

Q.  So  just  once  more,  then,  I  will  ask  you  when 
you  saw  this  automobile  on  Beckwith  Road  going 
25  miles  an  hour,  and  this  engine  back  on  the 
right-of-way  going  20  to  30  miles  an  hour,  and  the 
engine  was  approxunately  600  to  710  feet  from 
the  Beckwith  Road,  and  the  automobile  was  from 
two  to  three  hundred  feet  from  the  crossing,  your 
mind  was  filled  with  apprehension  as  to  what  was 
going  to  happen  to  this  automobile  and  the  engine, 
is  that  right? 

A.    Yes,  because  I  seen  wrecks  before. 

Q.  You  kept  your  eyes  then  focused  on  both 
of  them,  the  engine  with  its  bell  ringing,  until  the 
moment  of  impact,  is  that  right?  Did  you  stay 
standing  in  the  same  spot  at  the  end  of  your  car 
all  the  time  that  this  was  going  on? 

A.     I  was  standing  directly  opposite  the  car. 

Q.     Your  car? 

A.  Right  opposite  the  middle  of  the  car,  be- 
tween the  pumps.  I  came  out  between  the  pumps 
and  I  stood  on  the  outside. 

Q.     Did  you  stand  there  all  the  time? 

A.     I  was  standing  there  smoking  all  the  time. 

Q.  Standing  there  smoking  by  the  gasoline 
pmnps  all  the  time,  is  that  right? 

A.     When   I    got   out    of   the    car   I    talked   to 
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Brownie,  told  Mm  how  much  gas  I  wanted,  and 
then  I  lit  a  smoke,  and  I  stood  there,  and  the  noise 
of  this  engine  drew  my  attention  to  the  tracks. 

Q.  What  was  the  noise  of  the  engine  that  you 
heard  ? 

A.  Well,  if  you  ever  heard  an  engine  coming 
up  the  track,  you  will  hear  the  wheels  rattle  or 
the  arm — I  don't  know  which  makes  that  noise, 
])ut  it  is  a  rattling  of  the  wheels,  like. 

Q.     Kind  of  a  side  rod  pound? 

A.  Yes,  the  plunger  pounding  like.  An  engine 
generally  goes  pretty  slow  when  it  makes  that 
type  of  noise. 

Q.     Was  this  engine  smoking? 

A.     No,  it  was  not. 

Q.     Was  it  steaming? 

A.  Well,  there  was  a  slight  gray  steam  coming 
from  the  stack. 

Q.  Isn't  it  a  fact  that  this  engine  was  what 
they  call  drifting,  it  wasn't  making  any  noise  at 
all?  It  was  running  very  silently  as  it  came  down 
to  the  intersection? 

A.  No,  it  was  making  enough  noise  to  draw  my 
attention  to  it. 

Q.  There  wasn't  anything  else,  a  whistle  or 
bell,  that  drew  it  to  your  attention? 

A.  No,  I  heard  the  bell  but  I  didn't  hear  the 
whistle. 

Q.     You  heard  no  whistle  ? 

A.  No  whistle,  at  all.  It  could  have  been  blown. 
I    don't   know.    [316] 
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Q.  How  far  after  the  impact  did  the  engine  go 
before   it   stopped  ? 

A.  Well,  there  was  a  canal  bridge  above  the 
road.  It  was  this  side  of  the  canal  bridge.  I  don't 
know  how  many  feet  that  is. 

Q.     It  could  have  been  a  thousand  feet? 

A.  I  wouldn't  say.  I  don't  know.  But  there  is 
a  canal  bridge  up  there,  and  the  engine  stopped, 
seemed  to  stop  as  quickly  as  possible,  and  it  was 
up  that  way  because  the  engineer — I  remember  the 
engine  stopping  up  there  before  I  got  across  the 
highwa}^  You  see,  it  is  a  double  lane  highway,  and 
before  I  got  clear  across  the  second  lane  of  the 
highway  I  seen  the  engineer  and  the  fireman  com- 
ing back  towards  the  accident. 

Q.  They  did  not  back  their  engine  back  to 
the  scene  of  the  accident? 

A.     No,  they  didn't.  They  stopped  it  up  there. 

Q.  They  left  their  engine  sitting  back  up  the 
track  ? 

A.     And  both  of  them  came  down  the  track. 

Q.  And  they  never  did  back  it  to  the  scene 
of  the  accident?  A.     Never  backed  it  up. 

Q.     Are  you  positive  of  that? 

A.  I  am  absolutely  positive  of  that,  because  I 
got  a  remembrance  of  that,  a  memory  that  the  en- 
gine blew  off  its  pop  valve  and  the  engineer  said 
to  the  fireman — 

Q.     Now,  just  a  minute.  No  conversations. 

A.  Well,  he  made  a  motion  to  the  fireman  to 
go  and  shut  the  pop  valve  off,  or  turn  down  the 
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steam,  whatever  they  do.  I  [317]  heard  it  blow  off. 

You  know  how  it  blows  when  them  pop  valves  go 

off. 

Q.     Was  there  anyone  else  on  this  engine  besides 
the  fireman  and  the  engineer? 

A.     I  never  seen  anybody  only  the  engineer  and 
fireman. 

Q.     Just  the   engineer  and  fireman? 

A.     That  is  all  I  saw. 

Q.     In  your  best  judgment  that  is  all  there  were, 
the  engineer  and  the  fireman? 

A.     That  is  all  I  know  of. 

Q.  That  is  all  you  saw  around  the  scene  of 
the  accident? 

A.  That  is  all  I  saw  there,  the  engineer  and 
the  fireman. 

Q.  How  long  did  you  remain  at  the  scene  of 
the  accident? 

A.  Just  a  minute.  You  asked  me  a  question.  I 
seen  a  doctor  there  at  the  scene  of  the  accident, 
because  when  I  ran  across  there  to  help  to  take 
them  out  of  the  car,  one  fellow  said,  "Don't  touch 
them.  Leave  them  alone."  And  I  said,  "No,  they 
will  smother  in  there.  We  have  to  get  them  out  of 
there,"  and  with  the  help  of  the  others  we  got 
them  out  on  the  ground  there,  and  at  that  time 
there  was  a  doctor — I  remember  he  had  a  brown 
suit  and  a  gray  hat.  He  came  up  and  started  to 
look  over  the  people  that  was  in  the  accident,  and 
he  said— he  pronounced  what  had  happened  to 
them.  One  was  hurt  internally,  and  one  was  dead, 
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and  the   other   one  Avasn't  hurt  internally.    [318] 

Q.  How  long  did  you  remain  at  the  scene  of 
the  accident? 

A.  AA^ell,  I  went  back  across  the  road  and  the 
ambulance  came.  I  was  across  the  road  at  Brownie's 
Service  Station  when  the  ambulance  came  up  there. 

Q.  Were  you  there  when  Mr.  Woodbridge 
]n'ought  Mrs.  Souza  back  to  the  scene  of  the 
accident  ? 

A.     Yes,  I  was  there  when  he  brought  them  back. 

Q.     And  Mrs.  Souza  was  there? 

A.  Well,  there  was  a  crowd  around  there  and 
I  didn't  go  back  over  again. 

Q.     You  saw  Mrs.   Souza  there,   didn't  you? 

A.  No,  I  didn't  see  Mrs.  Souza  there,  but  I 
heard  her  crying  across  the  track,  there.  I  was 
back  at  Brownie's  Service  Station,  and  Brownie 
said,   '^That  must  be   the   Souza   family." 

Q.     Mr.  Souza  was  still  laying  there,  was  he  not? 

A.  Mr.  Souza — yes,  right  where  we  laid  him. 
We  laid  him  right  on  the  side  of  the  highw^ay 
there. 

Q.  The  ambulance  came  to  the  scene  of  the 
accident  and  had  gone  before  you  ever  left,  is 
that  right? 

A.     Before  I  left,  yes,  that  is  right. 

Q.     Now,  Mr.  Stetson,  when  did  the  engine  leave  ? 

A.  Well,  I  don't  remember  that  at  all,  when 
it  left. 

Q.  You  have  no  memory  at  all  when  the  engine 
left? 
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A.  No,  I  don't  remember  when  it  went  away 
from  there,  at  all. 

Q.  When  it  left  did  it  pull  away  from  the 
scene  of  the  accident  [319]  or  did  it  pull  away 
from  down  the  right-of-way  a  thousand  feet  or  so? 

A.  The  last  I  remember  it  was  still  standing 
where  he  stopped  it,  down  the  tracks.  I  don't 
remember  when  it  left,  at  all.  I  don't  remember 
that. 

Q.     You  do  not  remember  ever  seeing  it? 

A.     ]N"ot  leave,  no. 

Q.  Did  you  ever  discuss  this  case  with  anyone 
at  all  before  coming  here  to  testify  today? 

A.  No,  I  tried  to  get  out  of  being  a  witness 
and  so  I  never  gave  my  name  in  as  a  witness,  be- 
cause I  know  these  cases  take  a  lot  of  time  and 
everything,  and  I  am  pretty  busy  in  my  business, 
and  so  I  try  to  keep  away  from  being  a  witness 
if  other  people  can  do  it. 

Q.  Do  you  know  how  your  name  was  obtained 
as  a  witness?  A.  .  No,  I  don't  know. 

Q.     Who  first  contacted  you? 

A.  Mr.  Brady  came  over  to  my  house  about 
three  weeks  ago,  and  that  was  the  first  I  knew 
anything  about  it,  and  I  didn't  know  what  he  came 
for.  He  said  he  was  from  the  S.  P. 

I  said,  "I  don't  ship  by  the  S.  P.  I  ship  by  the 
Valley  Express.  They  broke  too  many  bottles  for 
me.  I  used  to  ship  S.  P.,  P.M.T." 

Q.     You  got  mad  at  them  and  quit  shipping? 

A.  No,  I  didn't  get  mad  at  them,  but  I  just 
changed  over  to  [320]  the  Valley  Express,  because 
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during  the  war  they  had  less  breakage.  They  had 
a  lot  of  green  help  in  the  freight  depot  at  Modesto 
and  it  seemed  like  we  had  a  lot  of  breakage,  and, 
of  course,  that  throws  our  stock  out  of  balance. 
When  we  order  our  stock  we  expect  to  get  our 
stuff.  ^ 

Q.  You  did  not  discuss  this  accident  with  any-  ! 
one,  the  details,  as  to  the  whistle,  the  bell,  or  any- 
thing else,  or  as  to  what  you  had  seen  on  this 
morning  that  the  accident  occurred,  until  Mr.  Brady 
came  to  see  you  about  three  weeks  ago,  is  that 
right  ? 

A.  Yes,  sir,  outside  of  saying  to  Brownie,  talk- 
ing over  with  him  how  that  accident  happened,  or 
something  of  that  sort.  We  might  have  said  that 
was  a  terrible  thing  to  have  happened  there,  and 
so  on. 

Q.  You  might  have  talked  with  Mr.  Brownie, 
but  what  I  mean  is,  as  far  as  the  Southern  Pacific 
Company  is  concerned,  or  anyone  connected  with 
this  case,  the  only  discussion  you  had  was  about 
three  weeks  ago,  and  that  was  the  first  time  in 
over  two  years  and  a  half  from  the  time  of  the 
happening  of  the  accident? 

A.     That  is  the  idea. 

Q.  And  at  that  time,  then,  you  tried  to  think 
back  and  did  think  back  and  told  Mr.  Brady  what 
you  observed  on  the  morning  that  this  accident 
happened,   is   that  right? 

A.     Yes,  sir,  that  is  right. 

Mr.  Myers:     All  right.  That  is  all.  [321] 

Mr.  Dunne :      That  is  all.  The  defendant  rests. 
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The  Court :     Any  rebuttal  ? 
The  Witness :    Do  you  want  me,  your  Honor  ? 
The  Court:     No,  you  may  step  down. 
The  Court :    Any  rebuttal  ? 

Mr.  Myers:     I  do  not  think  so,  your  Honor,  but 
will  you  give  me  about  two  minutes  here? 
Your  Honor,  the  plaintiff  rests. 

(Plaintiff  rests.) 

The  Court:  Ladies  and  gentlemen  of  the  jury, 
there  are  some  matters  which  must  be  taken  up  by 
counsel  and  the  court  prior  to  the  beginning  of  the 
argument.  It  is  late  in  the  afternoon.  We  won't 
begin  the  argmnent  at  the  present  time.  However, 
we  have  discussed  the  matter,  and  in  order  to  give 
counsel  full  opportunity  to  present  the  argument, 
and  in  order  to  give  the  court  the  opportunity  to 
read  the  instructions,  which,  because  of  the  fact  that 
we  are  trying  three  cases  together,  must  be  more 
elaborate  than  usual,  we  have  decided  to  call  you 
back  earlier  so  that  the  presentation  of  the  argu- 
ments and  the  reading  of  the  instructions  will  not 
be  broken  up.  Of  course,  from  the  moment  I  begin 
the  reading  of  the  instructions  you  cannot  separate 
any  more,  and  then  you  begin  your  deliberations 
right  after,  and,  of  course,  after  you  begin  your  de- 
liberations you  cannot  separate,  [322]  and  if  you 
go  to  lunch  you  will  be  taken  to  lunch  together  and 
so  on  in  that  manner  until  you  have  brought  in  your 
verdict.  I  am  simply  explaining  that  to  you  so  you 
will  understand  why  I  am  bringing  you  out  so  early 
an  hour,  because  if  we  bring  you  back  at  ten  o'clock, 
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I  am  sure  counsel  will  have  concluded  the  argu- 
ment, but  it  will  not  be  possible  for  the  court  to  con- 
clude the  reading  of  the  instructions  by  the  lunch 
hour,  and  then  after  the  argument  of  counsel  we 
take  the  usual  recess,  then  by  the  time  I  have  read 
the  instructions,  which  will  probably  take  a  half 
hour,  we  are  in  the  middle  of  the  afternoon,  and  I 
do  not  want  you  to  have  your  eyes  on  the  clock  and 
be  worrying  about  your  transportation.  If  I  send 
you  out  at  an  early  hour  then  the  responsibility  is 
yours.  If  I  send  you  out  at  a  late  hour,  the  respon- 
sibility is  mine,  when  it  comes  to  the  time  that  you 
take  to  deliberate.  So  in  order  to  arrange  those 
things  we  have  decided  upon  nine  o'clock  as  a  time 
for  convening  tomorrow.  I  am  going  to  ask  if  that 
hour  will  inconvenience  any  of  you  who  have  a  long 
way  to  come.  Is  that  hour  satisfactory?  Every- 
body seems  to  agree  on  that. 

Before  we  separate,  and  because  this  is  the  con- 
clusion of  the  taking  of  testunony,  I  want  to  make 
an  observation  for  the  benefit  of  those  of  you  who 
are  not  conversant  with  the  technique  in  the  Fed- 
eral courts.  It  is  the  custom  in  Federal  courts  for 
the  judge  to  propound  questions  to  witnesses  [323] 
if  in  his  opinion  he  believes  that  a  certain  matter 
should  be  brought  out  at  the  time.  Many  of  the 
State  judges  do  the  same  thing.  Some  judges  do 
not.  I  was  a  State  judge  before  I  became  a  Federal 
judge,  and  my  technique  w^as  the  same.  Wherever 
I  believed  that  a  certain  question  should  be  asked 
in  order  to  bring  something  out,  I  did  it.  However, 
I  want  to  warn  you  that  while  it  is  the  right,  as  I 
shall  instruct  you  more  fully  tomorrow,  of  a  judge 
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of  this  court,  unlike  that  of  the  judge  of  a  State 
court,  to  comment  on  the  facts,  I  do  not  choose  to 
comment  on  the  facts  and  shall  not  exercise  that 
right  in  this  case.   I  think  I  so  stated  to  you  when 
you  were  examined  concerning  your  qualifications  to 
act  as  jurors  in  the  case.  Nor  are  you  to  infer  from 
the  questions  that  I  may  have  asked,  or  from  any 
exchanges  between  counsel  and  the  court,  that  I 
have  any  view  as  to  any  of  the  facts  in  this  case, 
whether  they  relate  to  the  location  of  the  place,  to 
the  geography  of  the  place,  to  the  weather,  or  to 
anything  else.   You  are  not  to  infer  that  because  I 
asked  a  question,  or  while  I  was  discussing  the  mat- 
ter with  counsel  I  said  I  had  some  familiarity  with 
the  country,  having  lived  there,  that  I  intended  to 
convey  any  idea  as  to  the  facts  which  took  place  on 
that  particular  morning.    That  relates  to  anything 
I  may  have  said  in  talking  to  counsel  and  in  regard 
to  the  questions.  I  did  not  ask  very  many  questions 
of  the  witnesses.  I  did  ask  some.  My  object  was  to 
bring  out  in  greater  detail  certain  facts  [324]  not 
yet  fully  testified  to  by  the  particular  witnesses. 
You  are  not  to  infer  from  the  questions  I  asked  that 
I  have  any  opinion  as  to  the  facts  to  which  the 
questions  relate.   If  from  those  questions  you  have 
made  the  inference  that  I  have  an  opinion  as  to  the 
particular  facts  to  which  the  questions  related,  it  is 
your  right  to  treat  it  as  an  opinion,  but  you  are  at 
liberty  to  disregard  in  arriving  at  your  own  conclu- 
sions as  to  the  particular  facts,  or  as  to  the  other 
facts  in  the  case,  such  opinion.   I  thought  I  would 
give  you  this  instruction  at  the  present  time.  At  the 
conclusion  of  the  testimony  I  shall  instruct  you 
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more  fully  as  to  my  province  and  your  province 
when  you  return  tomorrow  after  counsel  have  con- 
cluded the  arguments  in  the  case. 

You  are  about  to  withdraw  from  the  courtroom. 
The  court  admonishes  you  not  to  converse  among 
yourselves  or  with  anyone  else  on  any  subject  con- 
nected with  the  trial,  or  to  form  or  express  an  opin- 
ion thereon  until  the  cause  is  finally  submitted  to 
you.  Remember  the  admonition  I  have  heretofore 
given  to  you,  not  to  form  any  definite  conclusion  as 
to  any  fact  until  the  cause  is  submitted  to  you  after 
the  arguments  of  counsel. 

Before  we  withdraw,  is  there  any  other  statement 
as  to  any  particular  incident,  or  any  discussion  be- 
tween counsel  and  the  court  that  you  feel  I  should 
refer  to  for  the  guidance  of  the  jury,  lest  they  may 
have  misunderstood  anything  I  may  have  said?    Ii 
would  be  very  glad  to  refer  to  anything  in  particu-i 
lar.  [3|25]    Frankly,  I  am  not  conscious  that  I  par- 
ticipated very  much  in  the  questioning  in  this  par-] 
ticular  case,  but  because  this  is  a  new  panel  I  want 
to  make  certain  that  they  did  not  draw  any  infer-] 
ences  one  way  or  the  other  from  the  slight  par- 
ticipation I  have  had  on  the  questioning  in  this] 
particular  case.   Mr.  Dnne? 

Mr.  Dunne:    No,  your  Honor. 

The  Court:    Mr.  Myers? 

Mr.  Myers :     No,  your  Honor. 

The  Court:    All  right,  ladies  and  gentlemen,  youj 
may  withdraw  from  the  courtroom. 

(Thereupon  the  jurors  retired  from  the  I 
courtroom  and  in  their  absence  the  following] 
occurred :) 
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The  Court:  Let  the  record  show  that  the  jury 
has  withdrawn  and  that  the  present  proceedings  are 
had  outside  of  their  presence. 

Mr.  Dunne:  If  your  Honor  please,  with  respect 
to  each  claim  or  cause  of  action  and  w^hat  was  orig- 
inally before  consolidation  as  to  each  case,  we  re- 
spectfully move  the  court  to  direct  a  verdict  in  favor 
of  the  defendant,  the  Southern  Pacific  Company. 
We  make  the  motion  separately  and  severally  as  to 
each  case  and  each  claim,  first  upon  the  ground  that 
there  was  no  substantial  evidence,  and  on  the  fur- 
ther ground  that  there  is  no  evidence  sufficient  to 
sustain  a  finding  of  any  negligence  on  the  part  of 
the  defendant,  [326]  Southern  Pacific  Company,  in 
the  only  respects  charged  in  the  complaint,  with  re- 
spect to  the  operation  and  control  of  the  locomotive 
in  question ;  on  the  ground  that  there  is  no  substan- 
tial evidence  to  show  that  there  was  anything  im- 
proper in  the  operation  of  the  locomotive,  as  to  the 
actual  controlling  of  its  movement  nor  as  to  the  giv- 
ing of  signals  of  its  approach. 

Secondly,  as  to  a  second  ground,  now  directed 
only  at  the  claim  made  for  injuries  on  behalf 
of  John  Martin  Souza  and  of  the  claim  made 
on  account  of  the  death  of  Antonio  Azavedo 
Souza,  first  upon  the  ground  that  any  negligence 
of  the  minor  son  is  imputed  to  the  father  under 
the  provisions  of  the  California  Motor  Vehicle 
Code,  Section  352,  subdivision  (b),  and  upon  the 
ground  that  there  is  no  evidence  to  support  any 
finding  except  the  finding  that  the  minor  son, 
John  Martin  Souza,  the  operator  of  the  auto- 
mobile, was  guilty  of  negligence  in  trying  to  oper- 
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ate  his  automobile  there,  and  attempting  to  cross 
the  railroad  tracks,  and,  more  specifically,  and 
in  addition,  that  he  was  negligent  in  failing  to 
look  and  to  listen  and  to  give  heed  to  the  ap- 
proach of  the  locomotive  and  carelessly  drove 
and  operated  his  automobile  in  front  of  a  loco- 
motive that  was  approaching,  plainly  open  to 
his  view,  and  that  he  did  so  at  a  time  when 
he  was  in  a  place  of  safety,  where  he  could  stop 
short  of  the  track  and  have  avoided  the  accident. 
He  attempted  to  cross  in  front  of  a  locomotive 
[327]  approaching  in  plain  view. 
The  Court:     The  motion  will  be  denied. 

(Thereupon  the  court  and  counsel  discussed 
the  instructions,  the  court  indicating  what  in- 
structions he  intended  to  give.) 

The  Court:  Before  we  withdraw,  I  want  to 
make  one  observation  for  the  record.  I  want  to 
say  now,  while  the  jury  is  not  present,  the  obser- 
vation that  I  made  concerning  questions  asked  or 
discussion  was  prompted  by  a  suggestion  made  by 
counsel  for  the  plaintiff  in  the  presence  of  coun- 
sel for  the  defendant  in  chambers,  that  not  so 
much  he,  but  his  client  felt  that  perhaps  some 
observation  I  made  about  the  weather,  the  un- 
usual weather,  or  the  word  ''unusual"  that  I  put 
in  a  question  asked  might  convey  to  the  jury  the 
impression  that  I  was  casting  a  doubt  on  the 
fact  that  a  haze  could  occur.  I  used  the  phrase 
in  the  manner  in  which  we  use  it  generally  in 
California,  where  every  time  you  talk  about  the 
weather  you  declare  it  to  be  unusual,  and  I  did 
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not  intend  to  give  my  own  impression  of  what 
the  weather  was,  because  Stanislaus  County,  along 
with  most  any  county  of  the  State,  can  have  un- 
usual weather.  In  fact,  I  have  said  that  there 
is  not  a  county  in  California  where  you  could 
establish  definite  seasons  without  having  excep- 
tions to  the  matter,  and  it  was  not  my  intention 
at  all  to  comment  on  the  facts.  I  did  not  mean 
to  indicate  at  all  that  I  thought  the  testimony  of 
the  witnesses  that  it  was  hazy  did  not  carry  con- 
viction. That  fact  was  indicated  by  the  fact  that 
I  referred  to  the  tule  fogs  and  the  like,  with  the 
idea  of  having  him  give  us  all  the  information  as 
to  the  nature  of  this  atmospheric  condition  when 
the  boy,  himself,  was  on  the  stand.  So  I  want 
the  record  to  show  that  counsel  called  my  atten- 
tion to  that,  and  my  object  in  doing  it  at  this 
time  is  to  correct  any  such  impression  that  may 
have  arisen  in  the  case  by  reason  of  the  ques- 
tions I  asked  or  the  manner  in  which  the  ques- 
tions were  phrased. 

Mr.  Dunne:  As  long  as  your  Honor  is  stat- 
ing that  for  the  record,  I  think  it  should  be  com- 
pleted by  adding  to  it  that  your  Honor  then  in- 
formed both  counsel  in  chambers  what  you  would 
do,  and  both  counsel  expressly  or  impliedly  in- 
dicated that  that  was  satisfactory. 

The  Court:  All  right.  The  record  also  shows 
that  while  I  made  no  reference  to  the  incident, 
that  counsel  were  given  an  opportunity  to  have 
me  amplify  the  remark  and  make  more  pointed 
references  if  they  so  desired. 

Mr.  Myers:     That  is  right. 
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The  Court:  Sometimes,  by  referring  to  a  mat- 
ter like  this  you  asseverate  it  and  you  admitted 
that  in  chambers,  that  you,  yourself,  did  not  know 
whether  it  was  necessary,  and  I  volunteered  to 
say  that  I  would  of  my  own  accord,  make  refer- 
ences to  the  matter  in  a  general  manner  so  that 
there  would  be  no  misapprehension  on  the  part 
of  the  jury,  that  no  observation  [329]  that  I  may 
make  or  any  question  I  may  ask  is  to  be  taken  as 
indicating  any  opinion  as  to  any  of  the  facts  in 
the  case.    All  right. 

(Thereupon  an  adjournment  was  taken  until 
tomorrow,  Friday,  July  23,  1948,  at  nine 
o'clock  a.  m.)    [329-a] 

Friday,  July  23,  1948,  9:00  o'clock  a.  m. 

(Counsel  for  the  respective  parties  made  their 
closing  statements  to  the  jury,  after  which,  and 
at  1:30  p.  m.,  the  court  instructed  the  jury  as 
follows :) 

CHARGE  TO  THE  JURY 

The  Court:  Ladies  and  gentlemen  of  the  jury, 
the  court  will  now  instruct  you  as  to  the  law 
which  is  applicable  to  the  case.  As  you  have  al- 
ready been  informed,  all  the  instructions  are  writ- 
ten and  will  be  read  to  you  as  written,  with  such 
changes  as  may  suggest  themselves  as  I  read  the 
instructions.  Sometimes  as  I  read  an  instruction 
I  catch  repetition,  and  I  try  to  avoid  repeating 
the  same  thing,  and  I  stop  and  eliminate  the  part 
I  think  is  repetitious.  The  only  instructions  which 
will  be  oral  will  be  those  given  to  you  toward  the 


John  Martin  Souza,  et  al.  363 

end  of  the  charge,  dealing  with  your  conduct  in 
the  jury  room,  and  the  forms  of  verdict.  If 
during  your  deliberations  you  desire  a  copy  of 
the  instructions  they  will  be  sent  out  to  you  if 
you  make  that  desire  known  to  the  bailiff  at  the 
door.  That  also  applies  to  all  the  exhibits  in 
the  case,  both  exhibits  introduced  by  plaintiffs  and 
the  defendant,  and  the  exhibit  on  the  board,  which 
is  the  Court's  Exhibit.  However,  that  exhibit, 
although  designated  as  the  Court's  Exhibit,  is  an 
exhibit  in  the  case.  I  merely  introduced  it  because 
counsel  agreed  that  it  would  be  hel^Dful  and  neither 
[330]  had  started  the  case,  and  I  think  Mr.  Dunne 
put  it  on  while  he  was  giving  the  oral  argument, 
and  so  I  adopted  it  as  the  Court's  Exhibit,  but 
it  is  an  exhibit  in  the  case,  no  matter  who  claim 
paternity  for  it,  and  all  of  those  will  be  sent  to 
you  as  soon  as  you  make  your  desire  known,  and 
if  you  desire  this  chart  I  think  I  will  order  it 
rolled  in  on  the  board  so  there  w^ill  be  no  change 
of  position,  and  you  will  have  it  before  you  and 
examine  it  in  the  jury  room  just  as  you  face  it 
in  the  courtroom. 

The  law  of  the  United  States  permits  a  judge 
to  comment  on  the  facts  in  the  case.  Such  com- 
ments are  mere  matters  of  opinion  which  the  jury 
may  disregard  if  they  conflict  with  their  own 
conclusions  upon  the  facts.  This  for  the  reason 
that  the  jurors  are  the  sole  and  exclusive  judges 
of  the  facts  in  each  case.  However,  it  is  not  my 
custom  to  exercise  this  right  nor  shall  I  exercise 
it  in  the  present  case.  I  shall  leave  the  deter- 
mination of  the  facts  in  the  case  to  you,  satisfied 
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as  I  am  that  you  are  fully  capable  of  determm- 
ing  them  without  my  aid.  However,  it  is  the 
exclusive  province  of  the  Judge  of  this  court  to 
instruct  you  as  to  the  law  that  is  applicable  to 
the  case,  in  order  that  you  may  render  a  general 
verdict  upon  the  facts  in  the  case,  as  determined 
by  you,  and  the  law^  as  given  to  you  by  the  Judge 
in  these  instructions.  It  would  be  a  violation  of 
your  duty  for  you  to  attempt  to  determine  the 
law  or  to  [331]  base  a  verdict  upon  any  other 
view  of  the  law^  than  that  given  you  by  the  court. 
— a  wrong  for  which  the  parties  would  have  no 
remedy,  because  it  is  conclusively  presumed  by 
the  court  and  all  higher  tribunals  that  you  have 
acted  in  accordance  with  those  instructions  as  you 
have  been  sworn  to  do. 

You  are  the  sole  judges  of  the  effect  and  value 
of  the  evidence.  Your  power,  however,  of  judg- 
ing of  this  effect  and  value  of  the  evidence  is  not 
arbitrary,  but  is  to  be  exercised  with  legal  dis- 
cretion, and  in  subordination  to  the  rules  of  evi- 
dence. You  are  not  bound  to  decide  in  conform- 
ity with  the  declarations  of  any  number  of  witnesses 
which  do  not  produce  conviction  in  your  minds, 
against  a  lesser  number  or  against  a  presmnption 
of  law  or  evidence  which  satisfies  your  mind.  In 
other  w^ords,  it  is  not  the  greater  number  of  wit- 
nesses which  should  control  you  where  their  evi- 
dence is  not  satisfactory  to  your  minds,  as  against 
a  lesser  number  whose  testimony  does  satisfy  your 
minds. 

In  weighing  the  evidence  you  are  to  consider  the 
credibility  of  witnesses  who  have  testified  in  the 
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case.  You  are  the  sole  and  exclusive  judges  of 
their  credibility.  The  conduct  of  the  witnesses, 
their  character,  as  shown  by  the  evidence,  their 
manner  on  the  stand,  their  relations  to  the  parties, 
if  any,  their  degree  of  intelligence,  and  the  reason- 
ableness or  unreasonableness  of  their  statements, 
[332]  and  the  strength  or  weakness  of  their  recol- 
lection may  be  taken  into  consideration  for  the 
purpose  of  determining  their  credibility.  A  wit- 
ness is  presumed  to  speak  the  truth;  this  presump- 
tion, however,  may  be  repelled  by  the  manner  in 
which  the  w^itness  testified,  by  the  character  of  his 
testimony,  or  by  testimony  affecting  the  character 
of  the  witness  for  truth,  honesty,  or  integrity,  or 
by  his  motives,  or  by  contradictory  evidence. 

A  witness  false  in  one  part  of  his  testimony  is 
to  be  distrusted  in  others;  that  is  to  say,  you  may 
reject  the  whole  testimony  of  a  witness  w^ho  has 
willfully  sworn  falsely  as  to  a  material  point;  and 
being  convinced  that  a  witness  has  stated  what  is 
untrue,  not  as  the  result  of  mistake  or  inadvert- 
ence, but  willfully  and  with  a  design  to  deceive, 
you  must  treat  all  his  testimony  with  distrust  and 
suspicion,  and  reject  it  all  unless  you  shall  be 
convinced,  notwithstanding  the  base  character  of 
the  witness,  that  he  has,  in  other  particulars,  sworn 
to  the  truth. 

The  testimony  of  a  witness  is  said  to  be  corrobo- 
rated when  it  is  shown  to  correspond  with  the  rep- 
resentation of  some  other  witness,  or  comport  with 
some  fact  or  facts  otherwise  known  or  established 
by  the  evidence.  You  should  not  consider  as  evi- 
dence any  statement  of  counsel  made  during  the 
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trial,  miless  such  statement  is  made  as  an  admis- 
sion or  stipulation  conceding  the  existence  of  a  fact 
or  facts.   [333] 

Such  statements,  argmiients,  comments  or  sug- 
gestions are  not  evidence  and  must  not  be  consid- 
ered as  such  by  you.  You  must  not  consider  for 
any  purpose  any  evidence  offered  and  rejected,  or 
Avhich  has  been  stricken  out  by  the  court.  Such 
evidence  is  to  be  treated  as  though  you  had  never 
heard  it.  You  are  to  decide  this  case  solely  upon 
the  evidence  that  has  been  introduced  before  you 
and  the  inference  which  you  may  deduce  therefrom 
as  stated  in  these  instructions,  and  upon  the  law  as 
given  you  in  these  instructions. 

In  a  civil  case,  such  as  this,  the  affirmative  of 
the  issue  must  be  proved,  and  when  the  evidence 
is  contradictory,  the  decision  must  be  made  accord- 
ing to  the  preponderance  of  evidence.  The  law 
does  not  require  a  demonstration,  that  is,  such  a 
degree  of  proof  as,  excluding  possibility  of  error, 
produces  absolute  certainty;  because  such  proof  is 
rarely  possible.  The  burden  is  upon  the  plaintiff 
to  prove  his  case  by  a  preponderance  of  the  evi- 
dence. 

Preponderance  of  the  evidence  means  the  greater 
weight  of  the  credible  evidence  as  you  find  it  to  be. 
Or  such  evidence  as,  when  weighed  with  that  op- 
posed to  it,  has  more  convincing  force,  and  from 
which  it  results  that  the  greater  probability  is  in 
favor  of  the  party  upon  whom  the  burden  rests. 

If  evidence  for  the  defendant  has  been  given  by 
its  employees,  if  you  find  that  the  testimony  of 
such  an  employee  [33(4:]  is  not  inherently  improb- 
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able,  is  uncontradicted,  and  the  employee  and  his 
testimony  are  unimpeached,  then  you  are  not  at 
liberty  to  disregard  that  testimony  solely  upon  the 
ground  that  it  is  given  by  one  of  defendant's 
employees.  Nor  are  you  to  discredit  the  testimony 
of  an  employee  solely  because  you  may  discredit, 
if  you  do  discredit,  the  testijnony  of  some  other 
witness. 

Or,  differently  put,  the  standards  of  credibility 
just  given  you  in  these  instructions  apply  equally 
to  all  witnesses,  including  the  employees  of  the 
defendant. 

By  this  action  the  plaintiffs  seek  to  recover  dam- 
ages from  the  defendant  for  death  and  injuries 
alleged  to  have  resulted  from  the  negligence  of 
the  defendant  acting  through  its  agents  and  em- 
ployees. 

The  defendant  has  denied  any  negligence  on  its 
part,  or  on  the  part  of  any  of  its  agents  and  em- 
ployees. In  addition  it  has  pleaded  negligence  on 
the  part  of  plaintiffs  or  others  acting  for  them 
which  proximately  caused  and  contributed  to  the 
injury.  It  has  also  pleaded  that  the  injury  resulted 
from  the  negligence  of  the  plaintiffs  which  was  the 
sole  cause,  and  sole  proximate  cause  of  the  accident 
and  injury. 

You  are  instructed  that  there  are  before  you 
three  distinct  actions,  each  of  which  must  be  deter- 
mined by  you  on  its  own  merits,  and  in  accordance 
with  the  instructions  hereafter  [335]  given  to  you. 

For  the  convenience  and  purposes  of  trial,  the 
three  cases  have  been  consolidated  by  stipulation  of 
counsel  for  the  respective  parties. 
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The  case  of  Josephine  Souza  against  the  South- 
ern Pacific  Company,  et  al.,  is  an  action  brought 
by  the  plaintiff  herself  individually,  and  as  guar- 
dian ad  litem  of  her  minor  children,  John  Mar- 
tin Souza,  Lucille  Josephine  Souza,  James  Lawr- 
ence Souza  and  Benjamin  Souza,  and  Mary  Adele 
Souza,  an  adult  child,  all  children  being  the  nat- 
ural issue  of  the  plaintiff  Joseph  Souza,  and  her 
deceased  husband,  Antonio  Azevedo  Souza,  for 
whose  death  the  said  parties  prosecute  this  action. 

Another  of  the  consolidated  cases  is  that  of 
Geraldine  Souza,  Lawrence  Souza  and  Richard 
Souza,  minors,  by  and  through  their  guardian  ad 
litem,  H.  G.  Eastman,  against  the  Southern  Pacific 
Company,  and  in  this  action,  Geraldine  Souza  is 
the  surviving  widow,  and  Lawrence  Souza  and 
[Richard  Souza  are  the  surviving  minor  children  of 
Edward  Anthony  Souza,  deceased,  and  Geraldine 
Souza,  and  Geraldine  Souza  being  herself  a  minor 
of  the  age  of  twenty  (20)  years  at  the  time  of  bring- 
ing this  action  has  sued  through  her  guardian  ad 
litem  and  the  guardian  ad  litem  of  the  minor  chil- 
dren, H.  G.  Eastman.  They  are  prosecuting  this 
action  for  the  death  of  Edward  Anthony  Souza. 

The  third  action  is  one  brought  by  John  Martin 
Souza,  [336]  a  minor,  by  and  through  his  guardian 
ad  litem,  Josephine  Souza  vs.  Southern  Pacific 
Company,  for  personal  injuries  alleged  to  have  been 
sustained  by  him  from  the  happening  of  the  acci- 
dent in  question,  and  said  John  Martin  Souza 
at  the  time  of  bringing  this  action  was  a  minor  of 
the  age  of  nineteen  (19)  years. 

Although  in  this  action  there  are  three  separate 
sets  of  plaintiffs,  the  case  of  each  set  of  plain- 
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tiffs  is  separate  from  and  independent  of  that  of 
the  others.  The  law  permits  them  to  join  as  plain- 
tiffs solely  because  their  claims  involve  the  same 
accident;  however,  their  rights,  if  any,  are  sepa- 
rate, not  joint.  The  instructions  given  you  apply 
to  each  plaintiff  unless  otherwise  stated,  and  you 
will  determine  each  plaintiff's  case  separately,  to 
the  same  effect  as  if  you  were  trying  three  sepa- 
rate actions. 

It  is  admitted  by  the  pleadings  that  the  accident 
with  which  we  are  concerned  was  a  collision  be- 
tween an  automobile  driven  by  John  Martin  Souza 
and  a  Southern  Pacific  Company  railroad  loco- 
motive at  a  point  in  Stanislaus  County  in  this 
State  where  Beckwith  Road  intersects  the  railroad 
track.  It  is  also  admitted  that  the  accident  hap- 
pened in  the  daylight  hours  and  the  answer  admits 
that  the  accident  happened  at  9:02  a.  m.  on  the 
morning  of  October  11,  1945. 

The  mere  fact  that  an  accident  happened,  con- 
sidered alone,  does  not  support  any  inference  that 
some  party,  or  any  party,  [^37]  to  this  action, 
more  particularly  the  defendant  was  negligent. 

The  defendant  railroad  and  its  employees  in  en- 
gaging in  the  railroading  business  and  in  operating 
a  railroad  were  engaged  in  a  legitimate  and  lawful 
business,  and  in  considering  the  claims  made  by 
plaintiffs  in  suit  here,  you  will  bear  in  mind  that 
the  defendant  railroad  and  its  employees  are  en- 
titled to  the  same  consideration  at  your  hands  as 
any  individual  or  corporation  engaged  in  any  other 
form  of  business. 

Everyone  is  responsible   for  the  injuries   occa- 
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sioned  to  another  by  his  or  their  want  of  ordi- 
nary care  or  skill  in  the  management  of  his  or 
their  property  or  person,  except  so  far  as  the  latter 
has  willfully  or  by  want  of  ordinary  care  brought 
the  injury  upon  himself. 

An  act  of  an  employee  within  the  scope  of  his 
authority  as  an  employee,  or  within  the  course  of 
his  employment  as  an  employee,  is  an  act  of  his 
employer,  and  the  negligence  of  the  employee  in 
the  performance  of  his  duties,  is  the  negligence 
of  the  employer. 

If  you  find  from  a  preponderance  of  the  evidence 
in  this  case  that  the  defendants  carelessly  or  neg- 
ligently operated  the  locomotive  at  the  time  and 
place  in  question  and  as  sole  proximate  result 
thereof  plaintiff  John  Martin  Souza  was  injured 
and  Antonio  Azevedo  Souza  and  Edward  Anthony 
Souza  were  killed  without  fault  on  their  parts, 
your  [338]  verdict  will  be  in  favor  of  the  plain- 
tiffs for  such  damages  as  they  may  have  sustained. 

The  gist  of  plaintiff's  action  being  negligence, 
he  must  prove  it.  The  defendant.  Southern  Pacific 
Company,  is  not  liable  simply  because  there  was 
an  accident  and  injury,  if  that  was  without  fault 
on  its  part.  Liability  can  be  imputed  to  Southern 
Pacific  Company  only  if  the  plaintiff  proves  two 
things  by  a  preponderance  of  the  evidence — first 
that  there  was  negligence  in  the  particulars  charged 
in  the  complaint,  and,  second,  that  such  negligence, 
if  any  there  was,  was  a  proximate  cause  of  the  acci- 
dent. A  defendant  does  not  have  the  burden  of 
proving  freedom  from  negligence — to  the  contrary, 
the  burden  of  proving  negligence  is  on  the  party 
who  charges  it,  in  this  case,  the  plaintiff. 
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The  rights  and  obligations  of  the  operator  of  a 
train  and  of  the  driver  of  a  motor  vehicle,  both 
using  a  public  street,  are  reciprocal;  each  owes 
to  the  other  the  exercise  of  ordinary  care  to  avoid 
an  accident. 

When  a  railway  company  has  a  right  to  run  its 
trains  over  and  upon  a  public  crossing,  such  as 
the  one  here  involved,  in  running  its  trains  thereon, 
where  the  public  also  has  a  right  to  travel,  the 
railway  company  must  exercise  such  care  and  pre- 
caution for  the  purpose  of  avoiding  accident,  in- 
juring property  or  persons,  as  reasonable  prudence 
would  suggest,  and  [339]  as  are  in  its  power  to 
employ. 

I  instruct  you  that  as  a  matter  of  law  the  rules 
with  reference  to  the  rights  and  duties  of  parties 
in  the  accident  here  complained  of  and  in  this 
lawsuit  are  not,  in  all  respects,  those  which  would 
apply  in  the  case  of  a  person  approaching  or 
crossing  the  tracks  of  a  street  railroad,  laid  on 
a  street  in  a  city,  but,  to  the  contrary,  are  in  some! 
respects  distinct,  and  are  rules  which  the  law  has 
worked  out  as  particularly  applicable  to  steam 
railroads.  These  rules  which  are  specifically  appli- 
cable to  steam  railroads  will  be  given  to  you  in 
these  instructions,  but  I  now  call  to  your  attention 
the  fact  that  they  are  in  some  respects  different 
from  the  rules  for  street  railroads,  and  this  is 
true,  both  as  to  the  rights  and  duties  of  persons 
approaching  or  crossing  the  tracks  and  as  to  the 
rights  and  duties  of  the  operators  of  the  train.  [340]' 

The  law  required  of  the  Southern  Pacific  Com- 
pany in  the  exercise  of  ordinary  care  to  give  the 
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signals  required  by  law  in  the  operation  of  its 
train  to  avoid  injury  to  persons  lawfully  crossing 
the  tracks.  Whether  ordinary  care  has  been  exer- 
cised in  a  particular  situation  is  to  be  determined 
by  you  from  all  of  the  circmnstances  of  the  par- 
ticular case.  The  care  must  be  commensurate 
with  the  probable  danger  to  be  avoided.  The 
greater  the  danger,  the  greater  the  amount  of  care 
which  must  be  used.  In  other  words,  the  amount 
of  care  to  be  exercised  must  correspond  to  the' 
degree  of  apparent  danger  to  be  avoided. 

There  is  no  statute  of  this  state,  nor  any  ordi- 
nance or  other  rule  of  any  governmental  body, 
fixing  or  restricting  the  speed  at  which  a  steam 
railroad,  such  as  Southern  Pacific  Company,  may 
operate  its  locomotives  on  its  tracks  along  its 
right-of-way,  and  over  the  public  highway,  at  the 
point  at  which  the  accident  complained  of  hap- 
pened. 

However,  a  railroad  company  must  regulate  the 
speed  of  its  trains  over  public  highway  crossings 
with  proper  regard  for  the  safety  of  human  life 
and  property.  The  character  of  a  crossing  affects 
the  duty  of  the  railroad  company  toward  travelers 
on  the  public  highway  and  its  trains  must  pass  over 
dangerous  crossings  at  a  less  rate  of  speed  pro- 
portionate to  the  danger.  The  question  whether 
or  not  a  rate  of  speed  is  excessive  is  one  of  fact 
for  the  jury  to  determine  with  relation  to  the 
particular  circumstances  of  each  case.  [341] 

You  are  instructed  that  the  law  of  the  state  of 
California,  among  other  things,  provides: 

A  bell  must  be  placed  on  each  locomotive  engine 
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and  be  rung  at  a  distance  of  at  least  eighty  rods 
from  the  place  where  the  railroad  crosses  any 
street,  road,  or  highway,  and  be  kept  ringing  until 
it  has  crossed  such  street,  road  or  highway;  or 
a  steam  whistle,  air  siren,  or  air  whistle  must  be 
attached  and  be  sounded,  except  in  cities,  at  a 
like  distance,  and  be  kept  somiding  at  intervals 
until  it  has  crossed  the  same. 

You  are  instructed  that  the  following  rules  and 
regulations  of  the  Transportation  Department  of 
the  Southern  Pacific  Company  were  in  full  force 
and  effect  at  the  time  of  the  happening  of  this 
accident : 

Rule  14:  A  whistle  of  two  long,  one  short  and 
one  long  blast  will  be  sounded  when  approaching 
public  crossings  at  grade,  tunnels  and  obscure 
curves;  to  be  commenced  sufficiently  in  advance 
to  afford  ample  warning  but  no  less  than  ^  mile 
before  reaching  a  crossing,  and  prolonged  or  re- 
peated until  engine  has  passed  over  the  crossing. 

Rule  30:  The  engine  bell  must  be  rung  when 
an  engme  is  about  to  be  moved;  while  passing 
through  tunnel;  while  approaching  public  cross- 
ings at  grade,  beginning  sufficiently  in  advance  to 
afford  ample  warning,  but  not  less  than  14  ^il® 
before  reaching  such  crossing;  and  continuing  until 
the  engine  has  passed  over  the  crossing;  and  [342] 
otherwise  when  necessary  as  a  warning  signal. 

Rule  31:  The  whistle  must  be  sounded  at  all 
places  where  required  by  rule  or  law  or  to  prevent 
accident. 

However,  the  court  instructs  you  that  these  rules 
bear  merely  on  the  fact  that  the  railroad  company 


374  Southern  Pacific  Company  vs. 

recognized  its  obligation  to  give  warnings  by  bells 
or  whistles  at  certain  places  by  instructing  its 
employees  on  the  subject  and  prescribing  the  man- 
ner in  which  such  signals  should  be  given. 

But  ultimately  the  question  before  you  is  not 
whether  the  whistle  was  blown  or  the  bell  rung  in 
the  manner  prescribed  but  whether  they  were 
blown  or  rung  at  all. 

And  even  then  the  fact  is  not  important  unless 
you  find  that  the  failure  to  do  either  was  the 
proximate  cause  of  the  accident. 

In  this  regard,  I  further  instruct  you  that,  in 
order  to  comply  with  this  statute,  it  is  not  neces- 
sary for  the  railroad  company  to  both  ring  a  bell 
and  blow  a  whistle,  but,  on  the  contrary,  the 
doing  of  either  one  or  the  other,  in  compliance 
with  the  statute,  is  sufficient,  so  that  if  the  bell 
has  been  rung,  as  provided  in  the  statute,  the 
whistle  need  not  be  blown,  and,  conversely,  if  the 
whistle  has  been  blown  as  provided  in  the  statute, 
the  bell  need  not  be  rung.  If  the  whistle  is  used, 
it  need  not  be  sounded  continually,  but  it  is  only 
required  that  it  be  sounded  at  intervals.  Of  course 
the  railroad  may,  if  it  so  desires,  go  beyond  the 
terms  of  the  statute,  and  cause  both  the  bell  to 
be  rung  and  the  whistle  blown. 

Under  the  statute  which  deals  with  sounding 
of  whistle  or  bell  by  a  steam  locomotive,  it  is  the 
sounding  or  giving  of  the  warning  and  not  the 
hearing  of  it  which  determines  the  question  of 
statutory  violation.  On  this  phase  of  the  case, 
the  only  issue  is  whether  a  signal,  as  required  by 
the  statute,  was  sounded.    If  a  signal  was  sounded 
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in  the  manner  required  by  the  statute,  the  fact 
that  it  may  not  have  been  heard  by  some  person, 
is  not  ground  for  finding  that  the  statute  was  vio- 
lated. 

You  are  instructed  that  if  you  shall  find  from 
the  evidence  that  the  train  sounded  the  necessary 
signals  required  by  law  as  herein  defined,  then  the 
law  has  been  complied  with  and  your  verdict 
should  be  for  the  defendant. 

You  are  instructed  that  it  is  as  much  negli- 
gence to  fail  to  see  that  which  can  be  seen  by 
the  exercise  of  ordinary  care,  as  it  is  negligence 
not  to  look  at  all. 

Negligence  is  the  omission  to  do  something  which 
a  reasonable  person,  guided  by  those  considerations 
which  ordinarily  influence  a  person  of  reasonable 
prudence,  would  do  under   all  the   circumstances 
of  the  situation  in  question,  or  the  doing  of  some- 
thing   which    a    person    of    ordinarily    reasonable 
prudence  would  not  do  under  all  the  circumstances 
of  the  situation  in  question.    The  question  whether 
or  not  there  was  negligence  in  a  particular  instance 
should  be  determined  by  you  from  all  the  circum- 
stances and  conditions  as  shown  in  the  evidence 
at  the  time  surrounding  [344]  the  person  against 
whom  the  negligence  is  charged.     Ordinary  care 
as  used  in  these  instructions  is  that  degree  of  care 
that  an  ordinarily  prudent  person  exercises  mider 
the  same   or  similar   circiunstances   and   is   never 
absolute,   but  relates   to   circumstances,   time   and 
place,  and  a  failure  to  use  such  care  is  negligence. 
Negligence  is  a  comparative  and  not  a  positive 
term.    It  always  relates  to  some  circumstances  of 
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time,  place  or  person.  It  is  determined  in  all 
cases  by  reference  to  the  situation  and  knowledge 
of  the  parties  and  to  all  the  attendant  circum- 
stances. 

You  cannot  compare  the  negligence  of  defend- 
ant with  the  negligence  of  plaintiff,  and  attempt 
to  determine  which  was  guilty  of  the  greater  neg- 
ligence. There  can  be  no  recovery  against  de- 
fendant by  plaintiffs  if  plaintiffs  were  guilty  of 
negligence  no  matter  how  slight,  and  such  negli- 
gence contributed  proximately  and  concurrently  to 
the  accident. 

In  considering  the  question  of  contributory  neg- 
ligence of  the  plaintiffs,  I  instruct  you  that  the 
burden  is  on  the  defendant  to  establish  by  a  pre- 
ponderance of  the  evidence  that  the  plaintiffs  or 
any  of  them  were  guilty  of  contributory  negli- 
gence, which  proximately  contributed  to  the  in- 
juries, and  if  the  evidence  on  that  issue  is,  in  your 
judgment,  evenly  balanced,  or  if  it  preponderates 
against  such  contributory  negligence,  then  it  is  not 
proved  and  you  should  find  that  the  plaintiff  is 
[345]  not  guilty  of  contributory  negligence. 

Contributory  negligence  is  a  want  of  ordinary 
care  on  the  part  of  a  person  injured  by  the  action- 
able negligence  of  another,  combining  and  concur- 
ring with  that  negligence  and  contributing  to  the 
injury  as  a  proximate  cause  thereof,  without  which 
the  injury  would  not  have  occurred.  If  you  find 
that  at  the  time  of  the  accident,  plaintiff  was  guilty 
of  contributory  negligence,  no  matter  how  slight, 
which  contributed  proximately  to  the  accident,  then 
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plaintiff   cannot   recover   against   defendant,    even 
though  you  find  defendant  was  also  negligent. 

In  order  to  find  a  verdict  for  the  iDlaintiffs,  you 
must  not  only  find  from  a  preponderance  of  the 
evidence  that  the  defendant  was  negligent  but 
also  that  such  negligence  was  the  proximate  cause 
of  the  injuries  to  plaintiff,  and  you  must  further 
find  that  the  evidence  fails  to  show  by  a  prepon- 
derance thereof  that  plaintiff  was  guilty  of  negli- 
gence, however  slight,  which  contributed  proxi- 
mately thereto;  otherwise,  your  verdict  must  be 
for  the  defendant. 

Contributory  negligence  is  an  affirmative  defense, 
and  the  burden  of  proving  contributory  negligence, 
as  I  have  already  stated,  rests  on  the  defendant. 
But  in  considering  this  rule,  you  will  bear  in  mind 
that,  in  determining  the  question  of  contributory 
negligence,  you  must  consider  the  evidence  which 
has  been  introduced  on  the  plaintiffs'  case,  as  well 
as  the  evidence  introduced  by  defendant.  If  the 
evidence  introduced  on  the  [346]  plaintiffs'  case 
itself  shows  contributory  negligence,  a  defendant 
may  rely  on  that  evidence  without  itself  introduc- 
ing any  evidence.  So,  also,  if  the  evidence  intro- 
duced on  the  plaintiffs'  case,  in  conjunction  with 
the  evidence  introduced  by  the  defense,  shows  con- 
tributory negligence,  you  must  find  in  accordance 
with  all  the  evidence,  even  though  the  evidence 
for  the  defense,  if  it  stood  alone,  might  not  show 
contributory  negligence.  In  considering  the  issue 
of  contributory  negligence,  it  is  your  duty  to  con- 
sider all  the  evidence  which  has  been  introduced. 

It  was   the   duty  of   defendant's   employees   in 
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charge  of  the  operation  of  its  train  at  the  time 
and  place  here  in  question,  to  keep  a  lookout  ahead 
for  persons  using  the  crossing,  to  give  timely 
notice  of  the  approach  of  the  train  by  the  ring- 
ing of  its  bell  or  the  blowing  of  its  whistle,  as 
required  by  law,  and  to  exercise  ordinary  care  to 
prevent  injury  to  persons  using  the  crossing  and 
themselves  exercising  ordinary  care.  Failure  of 
defendant's  employees  to  perform  any  of  these 
duties  w^ould  constitute  negligence  on  the  part  of 
the  defendant. 

Even  where  there  is  no  statute  or  ordinary  on 
the  subject,  it  is  the  rule  in  respect  of  the  right- 
of-way  at  a  railroad  crossing  that  a  vehicle  or  per- 
son approaching  a  steam  railroad  crossing,  with 
the  intention  of  going  over  the  tracks,  is  rnider 
duty  to  yield  the  right-of-way  at  that  crossing  to 
any  railroad  train  which  may  be  approaching  the 
crossing.  It  is  not  the  [347]  duty  of  the  railroad 
train  to  stop  and  wait  for  the  person  or  vehicle 
to  cross,  but,  to  the  contrary,  it  is  the  duty  of  the 
traveler  to  stop  and  allow  the  train  to  pass  if 
he  cannot  pass  over  ahead  of  it  in  safety. 

A  railroad  track,  the  i^resence  of  which  is  known 
and  which  is  known  to  be  in  use  for  the  opera- 
tion of  railroad  trains,  is  itself  a  warning  of 
danger,  without  any  other  sign  or  signal,  or 
warning.  It  is  a  warning  to  persons  who  have 
reached  years  of  discretion  and  who  are  possessed 
of  ordinary  intelligence  that  it  is  not  safe  to  cross 
it  without  the  exercise  of  constant  vigilance,  in 
order  to   be   made   aware   of   the   approach   of   a 
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train,  and  thus  be  enabled  to  avoid  receiving  injury. 

Any  person  going  toward  and  into  a  place  where 
he  knows  there  is  danger  of  injury  from  moving- 
railroad  trains,  is  required  to  exercise  greater  vigi- 
lance and  care  than  would  be  required  of  him  in 
circumstances  where  danger  from  moving  trains 
is  not  reasonably  to  be  anticipated,  and  if  he 
neglects  to  exercise  any  of  the  vigilance  which 
the  situation,  in  all  the  circumstances  requires, 
he  is  guilty  of  negligence. 

It  was  the  duty  of  the  driver  of  the  automobile, 
John  Martin  Souza,  to  approach  the  railroad  track 
at  the  crossing  in  such  a  manner  and  at  such 
speed  as  to  be  able  to  control  the  movements  of 
his  automobile  and  to  stop  the  same  in  the  event 
it  should  appear  to  be  dangerous  to  attempt  to 
cross  the  tracks;  and  it  was  further  his  duty  to 
look  and  listen  before  attempting  [3148]  to  cross 
the  tracks  and  to  give  heed  to  the  warning  of  a 
whistle  or  bell  of  an  approaching  locomotive  if 
the  same  was  being  sounded  audibly  in  order  to 
ascertain  if  any  locomotive  was  approaching  the 
crossing  and  give  heed  to  the  locomotive  itself 
if  the  same  were  open  to  his  observation.  And 
if,  before  going  across  the  track,  John  Martin 
Souza,  the  driver  of  the  automobile,  by  the  use 
of  ordinary  care  could  have  learned  of  the  approach 
of  the  locomotive  on  the  track  in  time  to  have 
avoided  it  by  exercising  ordinary  care,  but  failed 
to  do  so,  then  he  was  guilty  of  negligence. 

A  passenger  who  goes  in  a  vehicle  of  another, 
who  does  not  exercise  any  control  or  have  any 
legal   right   of   control,   over   the   conduct   of   the 
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driver,  does  not  become  responsible  for  the  negli- 
gence of  the  driver,  nor  can  the  negligence  of 
the  driver  be  imputed  to  him  in  such  case. 

However,  the  driver  and  each  of  the  passengers 
in  the  automobile  was  under  a  continuing  duty  to 
exercise  reasonable  care  for  his  own  safety  at 
all  times. 

You  are  instructed  that  a  person  in  the  exercise 
of  ordinary  care  and  caution,  hunself,  in  approach- 
ing a  railroad  track,  has  a  right  to  anticipate  until 
his  faculties  inform  him  to  the  contrary,  that 
those  in  charge  of  a  railroad  train  which  might 
be  approaching  such  crossing  would  exercise  ordi- 
nary care  and  caution,  as  required  by  law. 

In  determining  whether  the  plaintiff  John  Mar- 
tin Souza  [349]  exercised  care  sufficient  to  live  up 
to  the  duty  imposed  on  him  and  whether  he  was 
negligent,  you  are  instructed  that  any  want  of 
care  on  his  part,  if  so  you  find,  is  not  excused 
by  any  assumption  he  might  make  that  the  opera- 
tors of  a  locomotive  which  might  be  approaching 
would  not  be  negligent,  or  that  any  locomotive 
which  might  be  approaching  would  be  operated  in 
any  particular  way,  whether  as  to  speed  or  sig- 
nals or  otherwise.  He  was  required  to  exercise 
reasonable  care  at  all  times,  and  to  do  so  inde- 
pendently of  the  manner  of  the  operation  of  the 
locomotive  or  the  giving  of  signals,  or  warnings, 
or  the  failure  to  do  so,  if  there  were  such  failure. 
Any  assmnption  which  he  might  make  as  to  the 
manner  of  operation  of  the  railroad  or  any  loco- 
motive on  the  railroad  could  not  excuse  negligence 
on  his  part,  if  any  there  were.    Even  if  no  signals 
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were  heard,  and  indeed,  even  if  none  was  given, 
that  would  not  excuse  his  negligence,  if  he  was 
guilty  of  any. 

It  is  the  duty  of  those  operating  an  engine  and 
train  to  keep  a  reasonable  lookout  in  front  of  the 
train  and  to  use  ordinary  care  to  avoid  striking 
or  injuring  persons  or  vehicles  lawfully  using  the 
street  whereon  the  train  is  being  operated. 

A  railroad  company  has  the  right  against  one 
approaching  the  crossing  to  operate  its  engines 
and  cars  in  the  usual  and  ordinary  way  and  to 
make  such  noises  or  movements  as  are  usually 
and  necessarily  made  by  trains  in  motion  under 
such  circumstances,  but  it  is  its  duty  through  its 
engineers,  and  other  employees  [350]  to  exercise 
reasonable  and  ordinary  care  and  precaution  in 
operating  its  trains  and  cars  at  crossings  to  avoid 
injury  to  a  person  who  is  himself  using  ordinary 
care  and  caution  for  his  own  safety  thereat. 

You  are  instructed  that  while  the  tracks  of  a 
railroad,  such  as  that  involved  in  this  case,  are 
in  themselves  a  warning  of  danger,  and  while  it 
is  true  that  before  one  drives  a  vehicle  into  the 
space  which  would  be  occupied  by  a  train  if  it 
were  to  pass  over  such  tracks,  it  is  his  duty  to 
use  every  reasonable  opportunity  to  look  and  listen 
for  the  approach  of  train,  engine  or  car  on  the 
tracks,  you  are  instructed  nevertheless  that  in 
determining  whether  or  not  the  driver,  in  crossing 
over  the  tracks  at  the  time  of  the  accident  in  ques- 
tion, used  every  reasonable  opportunity  to  look  and 
listen  for  the  approach  of  train,  engine  or  car 
depends  on  all  the  surrounding  circmnstances,  as 
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they  would  be  met  and  viewed  by  a  person  of  ordi- 
nary prudence,  if  he  occupied  the  same  position 
as  the  one  whose  conduct  is  in  question. 

A  railroad  locomotive  which  is  in  plain  view 
operating  along  a  railroad  track  and  toward  a  high- 
way crossing  at  grade  is  itself  a  warning  of  danger 
without  any  other  sign  or  signal  or  warning  and 
any  person  in  an  automobile  approaching  the  cross- 
ing, whether  driver  or  passenger,  is  under  a  duty 
to  exercise  reasonable  care  to  observe  and  heed 
that  warning,  whether  other  warnings  or  signals 
are  given  or  not.    [351] 

If  you  find  that  as  the  automobile  approached 
the  crossing  where  the  accident  happened,  the  view 
of  the  approaching  locomotive  was  obstructed,  still 
you  cannot  impute  to  defendant  any  responsibility 
for  the  existence  of  such  obstructions  to  vision 
unless  the  plaintiffs  have  sustained  the  burden  of 
proving  by  a  preponderance  of  the  evidence  that 
such  obstructions  were  on  the  railroad  right-of- 
way,  or  subject  to  the  defendants'  control. 

If  you  find  that  while  the  automobile  was  in  a 
place  of  safety,  approaching  the  crossing,  the 
driver  by  looking  could  have  learned  of  the  ap- 
proach of  the  train  in  time  to  have  avoided  the 
accident,  by  exercising  ordinary  care,  and  that  in 
the  exercise  of  ordinary  care,  he  should  have  looked 
at  such  point,  but  did  not,  and  looked  for  an 
approaching  train  or  locomotive  only  when  the 
automobile  was  so  close  to  the  track  that  if  a  loco- 
motive were  approaching,  it  could  not  be  avoided 
by  exercising  reasonable  care,  he  was  guilty  of 
negligence. 
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If,  as  the  automobile  approached  the   railroad 
tracks  there  was  a  place  of  safety  in  which  the 
automobile  could  have  been  stopped  before  reach- 
ing the  track  and  from  which  an  observation  of 
the  track  could  have  been  made  and  that  the  exer- 
cise  of  reasonable  care  in  the   circumstances   re- 
quired that  an  observation  of  the  track  be  made 
before  an  attempt  w^as  made  to  cross  the  track  and 
that  in  the  exercise   [352]   of  such  care  to  make 
the  observation,  the  automobile  should  have  been 
so  stopped,  and  at  such  place,  had  the  automobile 
been  stopped,  an  observation  could  have  been  made 
of  the  approaching  locomotive,  and  its  approach 
could  have  been  learned  and  that  the  driver  negli- 
gently failed  to  stop  the  automobile  and  learn  of 
the    locomotive's    approach    before    attempting    to 
drive  across  the  track,  then  he  was  guilty  of  neg- 
ligence  and   if  that  negligence   was   a   proximate 
cause  of  the  accident  here  in  question,  the  plain- 
tiff cannot  recover. 

If  the  automobile  drove  from  safety  to  a  place 
of  danger  and  was  struck  by  the  locomotive  in 
such  a  short  space  of  time  that  the  injuries  and 
deaths  resulted  before  the  fireman  could  have 
time  to  warn  the  engineer  and  the  engineer  could 
have  tune  to  apply  the  brakes,  it  is  immaterial 
in  this  case  whether  the  brakes  were  or  were  not 
applied  and  it  is  also  immaterial  when  they  were 
applied,  if  they  were  applied  at  all. 

If  as  the  railroad  train  was  being  operated 
along  the  tracks  and  toward  the  crossing,  a  motor 
vehicle  was  driven  toward  the  track  and  train, 
and  if,   until  the   vehicle   was   first   seen  by   the 


384  Southern  Pacific  Company  vs. 

train  crew,  there  was  negligence  on  their  part, 
then,  if,  when  they  first  saw  it,  it  was  so  close 
to  the  train  and  was  approaching  the  crossing  in 
such  manner  that  a  collision  seemed  imminent, 
and  the  operators  of  the  train  were  then  suddenly, 
and  without  negligence  on  their  part,  confronted 
with  a  situation  of  imminent  danger  which  [353] 
demanded  immediate  action,  they  were  required, 
in  such  circumstances,  to  act  only  as  reasonable 
men  would  act  in  such  circiunstances  of  sudden 
discovery  of  emergency  and  danger,  and  their 
conduct  is  not  to  be  tested  by  what  might  have 
been  done  if  there  had  been  time  for  mature  and 
considered   deliberation. 

If  the  driver  of  the  automobile,  John  Martin 
Souza,  was  guilty  of  any  negligence  which  was 
the  sole  proximate  cause  of  the  accident,  injuries 
and  death,  it  will  be  unnecessary  for  you  to  con- 
sider any  other  question  in  the  case,  and  you  will 
return  your  verdict  in  favor  of  defendant. 

I  now  desire  to  call  your  attention  to  certain 
other  provisions  of  the  Vehicle  Code  of  the  State 
of  California  to  be  considered  by  you  under  the 
evidence  and  the  instructions  of  the  court. 

Sec.  250  provides: 

**It  is  a  misdemeanor  for  any  person  to  drive 
a  motor  vehicle  upon  a  highway  unless  he  then 
holds  a  valid  operator's  or  chauffeur's  license 
issued  heremider  except  such  persons  as  are  ex- 
pressly  exempted  imder   this   code." 

So  far  as  we  are  concerned  with  it,  the  only 
exemption  is  that  of  a  case  of  a  minor  over  four- 
teen years  of  age  who  may  apply  for  and  receive 
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an  instruction  permit  entitling  him  to  drive  a 
motor  vehicle  upon  the  highways,  but  this  exemp- 
tion applies  only  if  he  has  such  a  permit  in  his 
immediate  possession,  the  permit  is  good  only 
for  a  period  of  ninety  days  after  [354]  it  is 
issued,  and  it  is  good  only  when  he  is  operating 
the  motor  vehicle  when  accompanied  by,  and  under 
the  immediate  supervision  of  a  licensed  operator 
or  chauffeur. 

It  is  further  provided  by  Sec.  265  of  the  Vehicle 
Code  that  application  for  an  operator's  license 
shall  give  certain  information,  including  a  state- 
ment whether  the  applicant  has  normal  use  of 
both  hands  and  feet,  understands  traffic  signs  and 
signals  and  whether  the  applicant  has  ever  been 
afflicted  with  certain  specified  diseases. 

When  the  application  is  made,  then,  under  Vehi- 
cle Code  Sec.  267,  the  applicant  shall  be  examined 
and  the  examination  shall  include  a  test  of  the 
applicant's  knowledge  and  understanding  of  the 
provisions  of  the  Vehicle  Code  governing  the 
operation  of  vehicles  upon  the  highways,  his  un- 
derstanding of  traffic  signs  and  signals,  and  he 
shall  be  required  to  give  an  actual  demonstration 
of  his  ability  to  exercise  ordinary  and  reasonable 
control  in  operating  a  motor  vehicle.  The  exami- 
nation shall  also  include  a  test  of  his  hearing 
and  eyesight  and  such  other  matters  as  may  be 
necessary  to  determine  his  mental  and  physical 
fitness  to  operate  a  motor  vehicle  upon  the  high- 
ways. The  Vehicle  Code,  Sec.  269,  specifies  that 
license  shall  be  refused  to  an  applicant  who  is 
unable,  as  shown  by  examination,   to  understand 
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traffic  signs  and  signals  or  who  does  not  have  a 
reasonable  knowledge  of  the  provisions  of  the 
Vehicle  Code  governing  operations  of  vehicles 
upon  the  highways  or  [355]  where  it  appears  by 
examination  or  other  evidence  that  the  applicant 
is  unable  to  operate  a  vehicle  upon  a  highway  safely 
because  of  physical  or  mental  defect  or  lack  of 
skill. 

The  fact  that  a  person  driving  an  automobile 
is  unlicensed  does  not,  in  itself,  constitute  negli- 
gence.    Nor  is  it  prima  facie  proof  of  negligence. 

But  it  is  a  fact  which  you  have  the  right  to 
consider  in  determming  whether  John  Martin 
Souza  was  guilty  of  negligence  which  directly  and 
proximately  resulted  in  or  contributed  to,  the  acci- 
dent. Differently  put  you  may  consider  the  fact 
that  John  Martin  Souza  did  not  possess  a  license 
if  you  find  a  casual  connection  between  that  fact 
and  the  accident  complained  of. 

By  Section  352(b)  of  the  California  Vehicle 
Code,  in  effect  at  the  time  of  this  accident,  it 
is  i3rovided  that  any  negligence  of  a  minor  whether 
licensed  or  not  under  that  code  in  driving  a  motor 
vehicle  upon  a  highway  with  the  express  or  implied 
permission  of  his  parents  shall  be  imputed  to 
such  parents  for  all  purposes  of  civil  damages. 
Accordingly,  if  you  find  from  a  preponderance 
of  the  evidence  that  John  Martin  Souza,  a  minor, 
drove  the  automobile  with  the  permission,  express 
or  implied,  of  his  parents  and  that  there  was 
negligence  on  his  part  which  was  a  proximate 
cause  of  the  accident  and  of  the  death  of  his 
father,   Antonio   Azevedo   Souza,    such   negligence 
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is  to  be  imputed  to  the  father  with  the  same  effect 
as  though  the  father  himself  had  been  guilty  of 
negligence.   [356] 

To  summarize  this  portion  of  the  instructions: 

It  is  not  enough  that  the  plaintiff  establish  by 
a  preponderance  of  the  whole  evidence  in  the  case 
that  the  defendant  was  negligent.  Plaintiff  must 
go  further,  and  prove  by  a  preponderance  of  the 
evidence  that  the  negligence,  if  any,  on  the  part 
of  the  defendant  contributed  directly  and  proxi- 
mately to  the  injuries  to  plaintiff,  and  it  is  im- 
material whether  or  not  the  defendant  was  guilty 
of  some  negligence  unless  it  was  such  negligence 
as  caused  or  contributed  directly  and  proximately 
to  the  injuries  to  the  plaintiff. 

The  law  therefore  imposes  on  plaintiff  the  bur- 
den of  proving  two  things  by  a  preponderance  of 
the  whole  evidence:  that  is  (1)  that  the  defendant 
was  guilty  of  negligence,  and  (2)  that  such  negli- 
gence of  the  defendant  directly  and  proximately 
caused  or  contributed  to  the  injuries  of  the  plain- 
tiff. 

In  cases  of  this  sort  it  is  customary  for  the 
complaint  to  allege  an  amount  of  damage  claimed. 
There  are  such  allegations  here.  These  allegations 
are  merely  a  claim.  They  are  not  in  any  sense 
evidence  or  proof  and  are  not  to  be  taken  by 
you  in  any  sense  as  evidence  or  proof  of  what  dam- 
ages should  be  awarded,  if  you  award  any  damages. 
If  you  award  any  damages,  the  amount  of  dam- 
ages you  must  resolve  for  yourselves  in  each 
case  imder  the   instructions   which   I  have   given 
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you  and  upon  the  evidence  which  has  been  intro- 
duced.  [357] 

If  your  verdict  is  for  the  plaintiffs,  then  in 
estimating  their  damages  you  may  take  into  con- 
sideration the  loss  of  support,  if  any,  sustained 
by  them  on  account  of  the  deaths  of  the  decedents ; 
and  in  estimating  the  value  of  such  loss  you  may 
determine  the  amount  that  the  decedents  would 
in  all  reasonable  probability  have  earned  in  the 
years  yet  remaining  to  them,  deductmg  therefrom 
the  amount  which  they  would  reasonably  require 
for  their  own  personal  use  or  maintenance;  fur- 
thermore, you  may  consider  the  value  to  the  wives 
and  children  of  the  comfort,  society  and  protec- 
tion, if  any,  of  which  they  have  been  deprived ;  and 
from  all  of  these  elements  you  w^ill  resolve  w^hat 
smn  will  fairly  compensate  plaintiff  for  the  pecu- 
niary loss  sustained  by  them,  not  however,  in  ex- 
cess of  the  amount  prayed  for  in  the  complaints. 

No  damages  can  be  awarded  in  an  action  for 
death,  for  grief,  sorrow  and  mental  suffering  of 
the  heirs.  This  rule  does  not,  however,  preclude 
compensation  to  the  heirs  at  law  of  a  deceased 
person  for  pecmiiary  loss  suffered  on  account  of 
the  deprivation  of  the  society,  comfort  and  pro- 
tection of  the  deceased. 

Under  the  law  in  effect  at  the  time  involved  in 
this  action,  and  so  far  as  the  same  is  applicable 
to  the  matters  alleged,  it  is  provided  as  follows: 

"When  the  death  of  a  person  *  *  *  is 
caused  by  the  wrongful  act  or  neglect  of  another, 
his  heirs  [358]  may  maintain  an  action  for  dam- 
ages against  the  person  causing  the  death. 


John  Martin  Souza,  et  dl.  389 

Such  law  further  provides  that  in  such  action 
'such  damages  may  be  given  as  mider  all  circum- 
stances of  the  case  may  be  just'." 

Compensatory  damages  are  not  subject  to  proof. 
In  other  words,  it  is  not  necessary  that  any  wit- 
nesses should  have  expressed  an  opinion  as  to 
the  amount  of  such  damages.  You  may  make 
such  estimate  of  damages  from  the  facts,  circum- 
stances and  evidence  in  the  cause  in  the  light  of 
your  knowledge  and  experience  in  the  affairs  of 
life. 

However  you  must  not  allow  for  elements  of 
damage  which  are  speculative  or  conjectural. 

Where  an  action  is  brought  on  account  of  the 
death  of  a  person,  such  action  is  solely  for  the 
purpose  of  compensating  for  the  pecuniary  loss, 
if  any,  suffered  by  reason  of  the  death.  Accord- 
ingly, if  you  should  return  a  verdict  for  any  plain- 
tiffs for  damages  for  a  death,  your  award  must 
be  restricted  to  such  an  amount  as  will  reasonably 
compensate  for  any  pecuniary  loss  suffered,  and 
for  that  alone,  and  the  burden  of  proving  pecu- 
niary loss  is  upon  the  plaintiffs.  There  can  be 
no  substantial  recovery  on  behalf  of  a  person  who 
has  not  suffered  substantial  pecuniary  loss.  The 
action,  as  I  have  already  stated,  is  not  for  the  loss 
of  an  object  of  love  and  affection,  and  the  law 
does  not  recognize  the  loss  of  [359]  an  object 
of  love  and  affection  as  a  ground  for  allowing 
damages,  but  restricts  recovery  to  pecuniary  and 
financial  loss.  Nothing  can  be  allowed  on  account 
of  any  sentimental  value  which  may  have  attached 
to  the  life  which  has  been  lost. 
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The  pecuniary  interest  of  a  child  in  the  loss 
of  a  father  does  not  necessarily  end  at  the  arrival 
at  the  age  of  majority,  but  the  jury  may  allow 
for  the  probable  loss  of  benefit,  if  any,  of  a  pecu- 
niary value  which  the  child  would  with  reasonable 
certainty,  receive  from  its  parent  either  before 
or  after  arrival  at  majority. 

In  dealing  with  the  question  of  prospective  loss 
of  contributions,  you  will  remember  that  it  is 
the  prospective  loss  of  contributions  and  not  the 
earnings  or  earning  power  of  the  deceased  which 
is  the  matter  to  be  given  consideration;  and  where 
the  deceased  would  have  api^lied  for  his  own 
benefit  part  of  his  earnings,  in  determining  the  \ 
loss  of  contributions  to  the  beneficiary,  if  any, 
such  part  of  the  earnings  as  the  deceased  would 
have  applied  or  used  for  his  own  benefit  must 
be  deducted.  The  plaintiff  has  the  burden  of  prov- 
ing what,  if  any,  part  of  the  earnings  of  the  de- 
ceased would  have  been  contributed  to  the  statu- 
tory beneficiary. 

If  damages  are  awarded,  the  only  amount  which 
you  can  award  is  such  as  reasonably  to  compen- 
sate for  the  detrunent  suffered.  If  damages  are 
awarded,  they  must  not,  in  any  event,  exceed 
[360]  what  is  reasonable.  They  must  not  be  en- 
larged so  as  to  constitute  either  a  gift  or  windfall 
to  the  plaintiffs  or  punishment  or  penalty  to  the 
defendant.  The  only  purpose  of  damages  is  to 
award  reasonable  compensation.  There  is  no  pur- 
pose here  to  inflict  punishment  or  impose  any 
penalty  or  to  make  an  award  for  the  sake  of  ex- 
ample. 
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The  following  instruction  applies  only  to  John 
Martin  Souza: 

For  the  breach  of  an  obligation  not  arising 
from  contract,  the  measure  of  damages  is  the 
amount  which  will  compensate  for  all  the  detri- 
ment proximately  caused  thereby,  whether  it  could 
have  been  anticipated  or  not. 

If  the  plaintiff,  John  Martin  Souza,  is  entitled 
to  recover,  the  measure  of  his  recovery  is  what 
is  denominated  compensatory  damages,  that  is, 
such  sum  as  will  compensate  him  for  injury  he 
has  sustained.  The  elements  entering  into  dam- 
age are  the  following: 

Such  sum  as  will  compensate  for  the  reasonable 
expenses  paid  or  incurred  in  caring  for  and  nurs- 
ing him  during  the  period  that  he  was  disabled 
by  the  injury,  not  exceeding  amounts  therefor 
shown  by  direct  evidence  and  stipulation  of  counsel. 

The  value  of  his  time  during  the  period  that 
he  was  disabled  by  the  case,  if  the  evidence  shows 
that  he  was  so  disabled. 

The  value  of  any  property  of  his  which  was 
damaged.    [361] 

Such  reasonable  sum  as  the  jury  shall  award 
him  on  account  of  pain  and  anxiety  he  has  suf- 
fered by  reason  of  his  injury,  and  is  certain  to 
suffer  in  the  future. 

The  first  three  of  these  elements  are  the  sub- 
jects of  direct  proof  and  are  to  be  determined  by 
the  jury  on  the  evidence  they  have  before  them. 

The  other  elements  are,  from  necessity,  left  to 
the  sound  discretion  of  the  jury,  to  be  exercised 
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in    accordance    with    the    instructions    here    given 
and  under  the  facts  proved  in  the  record. 

If  you  should  return  a  verdict  for  the  plaintiff 
in  this  case,  then  I  instruct  you  that,  as  a  mat- 
ter of  law,  it  will  be  improper  for  you  to  attempt 
to  measure  the  damage  occasioned  by  any  injury 
which  plaintiff  may  have  received,  by  attempting 
to  put  yourselves  in  plaintiff's  place  or  ask  your- 
selves what  sum  you  would  take  to  make  such 
an  exchange  of  place.  The  plaintiff's  injury  has 
already  been  suffered,  and  you  cannot  measure 
the  damages  for  it  by  attempting  to  say  what  you 
would  take  for  such  an  injury.  The  only  thing 
you  are  entitled  to  consider  is  what  sum  would 
reasonably  compensate  for  any  injury  any  plain- 
tiff may  have  suffered. 

You  are  not,  in  ascertaining  the  amount  of  dam- 
ages, if  any,  to  resort  to  the  polling  plan  or 
scheme,  which  has  sometimes  been  adopted  by 
juries  for  such  purposes,  contrary  to  law.  That 
plan  or  scheme  is  where  each  juror  writes  the  [362] 
amount  to  which  he  considers  the  plaintiff  entitled, 
and  the  amounts  so  written  are  added  together, 
and  the  total  divided  by  twelve.  This  is  a  quo- 
tient verdict  and  is  a  scheme  of  chance,  not  allowed 
by  law,  as  no  element  of  chance  may  enter  into 
your  verdict  or  into  the  determination  of  any  ques- 
tion necessary  thereto. 

If  you  believe  from  the  evidence,  and  from  the 
instructions  of  the  Court  that  defendant  is  not 
guilty  of  the  negligence  charged,  then  you  have  no 
right  to  compromise  the  question  of  defendant's 
liability   and   award   the    plaintiffs    some    amount 
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merely  because  someone  was  killed  or  injured  on 
the  occasion  in  question.  If  you  believe  that  the 
defendant  was  not  negligent  as  charged  in  the 
complaint,  then  you  will  have  no  occasion  to  con- 
sider at  all  the  question  of  damages. 

The  fact  that  I  have  instructed  you  upon  the 
measure  of  damages  is  not  to  be  taken  by  you 
as  an  intimation  that  I  believe  the  plaintiff  or 
any  of  them  is  entitled  to  recover  damages.  These 
instructions  are  given  you  solely  to  aid  you  and 
guide  you  in  finding  a  verdict  in  the  case,  in  the 
event  you  find  that  the  plaintiff,  or  any  of  them, 
is  entitled  to  recover. 

And  I  add,  in  conclusion,  that  if  from  the  evi- 
dence and  under  the  instructions  as  I  have  given 
them  you,  you  do  not  believe  the  plaintiff,  or  any 
of  them,  is  entitled  to  recover,  the  instructions 
given  on  the  subject  of  damages  lose  their  entire' 
significance  and  need  not  be  considered  at  all.  [363] 

Your  first  duty  upon  retiring  to  the  jury  room 
to  begin  your  deliberations  in  this  case  will  be  to 
select  one  of  you  to  act  as  the  foreman  in  the  case. 
As  you  were  already  informed,  the  jury  in  Fed- 
eral cases  in  Federal  courts  is  what  is  kno\Mi  as 
a  common  law  jury.  It  requires  unanimity,  which, 
as  the  word  implies,  means  that  all  twelve  of  you 
must  agree  before  any  verdict  can  be  returned  as 
to  any  of  the  plaintiffs  in  the  consolidated  actions. 

For  your  assistance,  the  Clerk  has  prepared  cer- 
tain forms  of  verdict.  The  first  form  reads,  omit- 
ting the  court  and  cause,  ''We  the  jury  find  m 
favor  of  the  plaintiffs  and  assess  the  damages 
against  the  defendant  in  the  sum  of  (blank)  dol- 
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lars ;  on  behalf  of  the  plaintiff,  John  Martin  Souza, 
et  cetera,  in  the  sum  of  (blank)  dollars;  in  behalf 
of  the  plaintiff,  Geraldine  Souza  and  others,  in 
the  sum  of  (blank)  dollars;  in  behalf  of  the  plain- 
tiff Josephine  Souza,  et  al.,  dated  this  blank 
day  of  July,  1948, ,  Foreman." 

You  must  determine  the  verdict  separately  as  to 
each  of  the  plaintiffs  involved.  If  you  find  in 
favor  of  the  plaintiff  John  Martin  Souza,  then 
you  will  insert  the  amount  of  damages  at  the 
place  indicated  in  front  of  his  name.  If  you  find 
in  favor  of  the  plaintiff  Geraldine  Souza,  you  will 
insert  the  amount  you  award  as  damages  in  the 
place  indicated  in  front  of  her  name.  If  you  find 
in  favor  of  the  plaintiff  Josephine  Souza,  you  will 
insert  the  amomit  in  the  place  indicated  in  [364] 
front  of  her  name. 

Because  there  are  three  forms  of  verdict,  I  have 
had  the  clerk  prepare  a  general  form  and  sep- 
arate special  forms.  If  you  find  in  favor  of  de- 
fendant against  all  the  plaintiffs,  then  you  may  use 
this  form  of  verdict:  "We  the  jury  find  in  favor 
of  the  defendant.  Dated  this  (blank)  day  of 
July,  1948, Foreman." 

If  you  find  in  favor  of  the  defendant  as  against 
any  of  the  three,  less  than  all,  then  you  can  use 
the  form  of  verdict  containing  the  plaintiff's  name. 
There  is  one,  for  instance,  which  says,  ''We,  the 
jury  find  in  favor  of  the  defendant  and  against 
the  plaintiff  John  Martin  Souza."  You  will  use 
that  if  you  find  against  that  plaintiff  and  in  favor 
of  the  defendant,  as  to  that  case.  Another  one 
has  the  name  of  Geraldine  Souza.     You  will  use 
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that  if  you  find  in  favor  of  the  defendant  and 
against  Geraldine  Souza.  And  if  you  find  a  ver- 
dict in  favor  of  the  defendant  and  against  the 
plaintiff  Josephine  Souza,  then  you  will  use  this 
particular  form.  Whichever  your  verdict  is,  the 
form  must  be  dated  and  signed  by  your  foreman 
and  returned  to  this  court. 

Are  there  any  objections  to  the  instructions 
given  or  refused?  If  so,  an  opportunity  will  be 
given  to  present  them  outside  the  presence  of  the 
jury.  We  will  either  retire  to  chambers  or  we 
will  let  the  jury  retire  to  the  jury  room  while 
we  discuss  any  objections  to  any  of  the  instruc- 
tions.   [365] 

Mr.  Myers:     That  is  agreeable,  your  Honor. 

The  Court:    What  is  agreeable? 

Mr.  Dumie:    Whichever  you  stated  is  agreeable. 

Mr.  Myers:     Shall  we  retire  to  your  chambers? 

The  Court:  I  think  we  had  better  let  the  jurors 
retire.  They  will  be  freer  in  the  jury  room.  This 
is  off  the  record. 

(Off  the  record  statement  of  the  court.) 

The  Court:  May  it  be  stipulated  the  usual  ad- 
monition has  been  given? 

Mr.  Dunne:    Yes,  your  Honor. 

Mr.  Myers:    Yes,  your  Honor. 

The  Court:  You  may  withdraw  from  the  court- 
room. 

(Thereupon  the  jury  retired  from  the  court- 
room, and  in  their  absence  the  following  ob- 
jections were  made:) 

Mr.  Myers :    For  the  purpose  of  the  record,  your 
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Honor,  may  I  object  to  the  giving  of  Defense 
Instruction  No.  58-F,  which  had  to  do  with  the 
operator's  license,  on  the  ground  that  it  had  noth- 
ing to  do  with  the  happening  of  the  accident  at 
all,  and  it  covered  a  situation  just  in,  you  might 
say,  a  similar  manner  in  which  my  proposed  in- 
struction was  drawn  on  a  provision  of  the  Penal 
Code  with  reference  to  one  failing  to  soimd  a 
whistle  or  a  bell  before  going  across  a  crossing; 
in  other  words,  both  of  those  things  relate  to 
persons  violating  the  law  being  guilty  of  a  mis- 
demeanor. It  did  not  seem  to  me,  at  least,  that 
the  absence  of  an  operator's  license  had  anything 
to  do  with  the  happening  of  this  accident. 

The  Court:  That  is  a  question  of  fact.  That 
is  why  I  worded  it  the  way  I  did,  and  I  modified 
it  by  saying  that  the  violation  of  any  of  those 
sections  meant  nothing  unless  they  can  find  si 
casual  comiection  between  that  and  the  accident. 

(Discussion.) 

The  Court:  We  must  not  keep  the  jury  out 
too  late.     It  is  3:30  now. 

Mr.  Myers:  I  was  under  the  impression  the 
jury  was  out  deliberating. 

The  Court:  No,  the  jury  is  not  out  deliberat- 
ing. The  jury  is  not  out  deliberating  until  the 
bailiff  is  sworn,  because  you  may  convince  me  I 
am  wrong.     This  is  off  the  record. 

(Off  the  record  statement.) 
Mr.   Myers:     It   is   my   understanding   at   this 
time  we  are  going  to  object  to  instructions. 
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The  Court:     That  is  right. 

Mr.  Myers:  The  other  instruction,  your  Honor, 
that  I  objected  to  your  Honor  omitting  was  in- 
struction No.  23. 

The  Court:  I  gave  that  in  various  forms,  and 
I  thought  I  was  harping  too  much  on  that.  I 
have  no  objection  to  giving  it  in  the  particular 
form,  but  I  gave  a  long  one  that  you  suggested, 
No.  17,  a  very  long  instruction. 

(Discussion.)    [367] 

Mr.  Myers:  Very  well,  your  Honor.  I  have 
no  further  objections. 

The  Court:     That  was  merely  repetitious. 

Mr.  Dunne:  I  will  state  very  briefly,  for  the 
purpose  of  the  record  my  exceptions.  I  think  I 
understand  your  Honor's  position  on  these  since 
we  have  discussed  them  many  times.  I  respect- 
fully object  to  the  modification  of  Defendant's 
Proposed  Instruction  No.  37,  which  left  to  the 
jury  the  question  of  the  consent  of  the  father 
to  the  driver  of  the  automobile  as  a  matter  of  fact, 
instead  of  instructing  that  that  is  a  matter  of 
law.     I  understand  your  Honor's  position. 

The  Court:  I  have  already  told  you  that  to 
say  that,  I  would  have  to  instruct  it  was  negli- 
gence per  se. 

Mr.  Dunne:    I  appreciate  your  Honor's  position. 

(Discussion.) 

Mr.  Dunne:  I  respectfully  except  to  the  giving 
of  Plaintiff's  Proposed  Instruction  No.  9,  in  sub- 
stance and  in  effect  stating  to  the  jury  that  the 


398  Southern  Pacific  Company  vs. 

plaintiffs  were  entitled  to  anticipate  that  the  de- 
fendant would  exercise  care  in  the  operation  of 
its  locomotive,  and  in  connection  with  that  I 
respectfully  object  and  except  to  the  denial  of  the 
Defense  Proposed  Instruction  No.  27,  which  would 
have  told  the  jury  that  the  operators  of  the  train 
were  entitled  to  assume  that  any  traveler  travel- 
ing upon  the  highway  would  perform  duties  that 
the  laws  of  the  State  impose  upon  him.  [368] 

The  Court:  I  gave  that.  I  merely  cut  out  the 
last  paragraph. 

Mr.  Dumie:     Yes. 

The  Court:  I  do  not  like  to  take  specific  facts 
and  apply  each  instruction  to  the  specific  facts 
in  the  case. 

(Discussion.) 

Mr.  Dunne:  We  respectfully  object  and  except 
to  the  failure  to  submit  the  question  of  joint 
enterprise  to  the  jury  as  a  question  of  fact,  and 
the  question  of  agency  as  a  question  of  fact  as 
between  the  two  brothers. 

The  Court  :  I  may  state  for  the  record  I  did 
not  submit  that  because  there  was  no  evidence 
upon  which  a  joint  enterprise  could  be  based,  that 
the  father  and  brother  w^ere  going  along  merely 
to  view  a  ranch,  and  there  was  no  showing  that 
they  had  any  interest  in  the  ranch,  and  they  w^ent 
there  merely  in  an  advisory  capacity  to  give  their 
own  judgment  in  the  matter. 

Mr.  Dunne:  We  respectfully  object  and  except 
to  the  failure  to  give  Defense  Proposed  Instruc- 
tion No.  56,  which  would  have  told  the  jury  that 
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if  the  circumstances  were  such  that  the  plaintiff 
must  have   seen,   the   driver   must   have   seen   an 

approaching  locomotive 

The  Court:  I  marked  that  "Yes"  and  then  I 
struck  it  out  because  I  substituted  for  it  a  third 
instruction  which  I  gave  in  another  case,  and 
which  distinctly  told  the  jury  that  [369]  if  a  man 
had  looked  he  would  have  seen. 

(Discussion.) 

Mr.  Dunne:  We  object  and  except  to  the  fail- 
ure to  give  Defendant's  proposed  Instruction  No. 
56,  which  would  have  told  them  that  if  the  ap- 
proach of  the  locomotive  could  have  been  learned, 
he  did  not  look  or  failed  to  and  crossed  in  front 
of  it. 

The  Court:     I  think  that  is  covered. 

Mr.  Dunne:  We  respectfully  object  and  except 
to  the  failure  to  give  Defendant's  Instruction  No. 
58-E,  based  upon  Section  596  of  the  Vehicle  Code 
of  California.  That  is  the  crowding  instruction. 
We  have  discussed  that. 

The  Court:  Tell  the  jury  we  will  call  them  in. 
They  have  not  begun  their  deliberations  yet.  The 
bailiff  has  not  been  sworn.  Tell  them  we  will  call 
them  very  soon.  They  want  some  exhibits.  Evi- 
dently tiiey  are  getting  anxious.  Which  one  are 
you  talking  about? 

Mr.  Dunne:  That  one  is  58-E.  That  is  the 
instruction  that  has  to  do  with  crowding. 

The  Court:  I  decided  that  there  was  no  viola- 
tion of  any  law  such  as  that  contemplates.  Nobody 
was   sitting   on   anybody  else's   lap.     There   were 
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three  persons,  and  there  is  supposed  to  be  room 
for  the  three  persons  in  the  front  seat  of  any 
car,  that  is,  any  standard  car. 

Mr.  Dunne:  We  respectfully  except  and  object 
to  the  failure  to  give  Defense  Proposed  Instruc- 
tion No.  58,  which  in  substance  and  effect  states 
that  if  the  circumstances  were  such  that  the  driver, 
by  looking,  must  have  seen  the  locomotive  in  time 
to  have  avoided  it,  any  testimony  that  he  looked 
and  did  not  see  may  be  disregarded  by  the  jury. 

The  Court:  I  did  not  give  that,  because  the 
other  instruction  was  sufficient.  I  do  not  like 
to  single  out  any  bit  of  testimony  for  comment 
on  one  side  or  the  other.  \ 

Mr.  Dmine:  We  respectfully  except  and  object 
to  the  failure  to  give  Defense  Proposed  Instruc- 
tion No.  58- A,  which  would  have  told  the  jury 
the  mere  fact  two  other  persons  were  in  the  car 
did  not  relieve  them  or  any  of  them  from  the  duty 
of  exercising  ordinary  care.  Maybe  your  Honor 
has  covered  that. 

The  Court:    I  gave  that  in  a  different  form. 

(Discussion.) 

The  Court:    Call  back  the  jury  now. 

(The  jury  returned  to  the  courtroom.) 

The  Court:  Let  the  record  show  that  the  jury 
have  returned  to  the  box.  Ladies  and  gentlemen 
of  the  jury,  the  instructions  as  given  by  the  court' 
are  before  you  without  modification,  and  now  the 
bailiff  will  be  sworn. 

(The  deputy  Marshal  was  thereupon  sworn.) 


» 
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The  Court:  You  will  now  follow  the  bailiff  and 
begin  your  deliberations  in  the  case.  I  hand  to 
the  bailiff  the  forms  of  verdict,  and  as  soon  as 
you  notify  us  about  the  exliibits  [371]  we  will  send 
them  down  to  you. 

We  will  stand  at  recess  mitil  w^e  hear  from  the 
jury.  Here  are  the  instructions  given  and  the 
instructions  refused  (handing  to  clerk). 

(Thereupon,  at  4:50  p.  m.,  the  jury  retired 
from  the  courtroom  to  consider  its  verdict. 

(At  6:50  p.  m.,  the  jury  having  sent  a  note 
to  the  court,  the  court  convened  in  the  absence 
of  the  jury  and  the  following  occurred:) 

The  Court:  Let  the  record  show  the  clerk  is 
present,  and  coimsel  are  present.  I  have  an  in- 
quiry from  the  jury.  It  is  not  signed  by  the  fore- 
man. It  was  handed  to  the  bailiff.  It  reads  like 
this:  ''Amount  Mrs.  Josephine  Souza  prayed  for 
to  cover  funeral  expenses  of  her  husband. 

"Amount  Mrs.  Geraldine  Souza  prayed  for  to 
cover  funeral  expenses  of  her  husband. 

"Amount  J.  M.  Souza  prayed  for  car  replace- 
ment." 

Mr.  Myers:  I  guess  they  are  in  the  record,  but 
I  can  furnish  them  right  here. 

Mr.  Dunne:  Are  your  figures  the  same  as  those 
in  the  prayers? 

Mr.  Myers:  We  had  better  take  it  off  the  com- 
plaint. 

The  Court:  My  thought  is,  rather  than  bring 
them  in,  if  we  can  agree  on  an  answer  to  be  given, 


402  Southern  Pacific  Company  vs, 

I  will  write  an  answer  and  make  a  record  of  the 
answer  to  be  sent  out.  [372] 

Mr.  Dunne:  Reading  from  the  complaint,  in 
the  action  in  which  Geraldine  Souza  is  the  plain- 
tiff, the  amomit  prayed  for  for  funeral  expenses 
is  $1047.38. 

Mr.  Myers:  We  can  stipulate  that  that  w^as 
the  bill  that  was  put  in  evidence. 

Mr.  Durnie:     I  accepted  your  statement. 

The  Court :  I  will  write  across  these  the  amounts, 
and  with  the  approval  of  counsel  hand  to  them, 
as  follows. 

(Discussion  between  court  and  counsel   off 
the  record.) 

The  Court:  All  right,  gentlemen,  I  am  going  to 
hand  this  back  and  then  I  will  instruct  the  bailiff 
to  tell  the  foreman  to  keep  it  and  return  it  later  on : 

"The  Court  has  numbered  the  inquiries  and 
with  the  approval  of  counsel  answers  them  as  fol- 
lows: 

'^1.  Amount  prayed  by  Mrs.  Josephine  Souza 
for  funeral  expenses  of  her  husband  is  $1157.38. 

*'2.  Amomit  prayed  by  Mrs.  Geraldine  Souza 
for  funeral  expenses  of  her  husband  is  $1047.S8. 

"3.  Amount  prayed  by  J.  M.  Souza  for  car 
replacement  is  $650." 

Now,  gentlemen,  if  you  will  sign  below,  here, 
so  that  they  will  know  that  you  approve  that,  I 
will  send  it  out.  Tell  the  foreman  to  sign  the  in- 
quiry and  then  return  it  later  in  the  courtroom 
when  they  come  back  for  filing,  and  not  to  de- 
stroy it.  [373] 
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(Thereupon  the  court  recessed,  and  at  7:05 
p.  m.  the  jury  returned  to  the  courtroom,  and 
in  the  presence  of  the  court  and  counsel  the 
following  took  place:) 

The  Court:  Let  the  record  show  that  the  jury 
have  returned  to  the  courtroom.  Ladies  and  gen- 
tlemen, have  you  arrived  at  a  verdict? 

The  Foreman:    We  have,  your  Honor. 

The  Court:  Will  you  hand  the  verdict  to  the 
court  through  the  baili:ffi  and  the  clerk?  Mr.  Clerk, 
will  you  read  the  verdict? 

The  Clerk:  Ladies  and  gentlemen  of  the  jury, 
harken  to  your  verdict  as  it  shall  stand  recorded: 

''The  jury  find  in  favor  of  the  plaintiffs  and 
assesses  the  damages  against  the  defendant  in  the 
sum  of  $1150  on  behalf  of  the  plaintiff  John  Mar- 
tin Souza;  in  the  sum  of  $31,047.38  on  behalf  of 
the  plaintiff  Geraldine  Souza,  et  al.,  and  in  the 
sum  of  $16,157.38  on  behalf  of  the  plaintiff  Jose- 
phine Souza,  et  al. 

''Dated  this  23rd  day  of  July,  1948. '^ 

Signed    "R.  R.  LOCKHART, 

Foreman. ' ' 

So  say  you  all? 

The  Court:  Do  you  desire  to  have  the  jury 
polled? 

Mr.  Dunne:    If  you  please,  your  Honor. 

(Thereupon  the  jury  was  polled,  each  juror 
answering  [374]  that  it  was  his  or  her  ver- 
dict, after  which  the  verdict  was  recorded  and 
the  jury  excused.) 
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Mr.  Dunne:  May  we  have  the  usual  stay  of 
execution  ? 

The  Court :  Yes,  stay  of  execution  until  ten  days 
after  the  disposition  of  the  motion  for  a  new  trial. 

Mr.  Dunne:    Yes,  your  Honor. 

The  Court :  You  gentlemen  will  consult  me  about 
the  date  to  see  that  it  is  made  at  a  time  when  I  am 
still  here  or  when  I  can  be  here. 
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Mr.  Downey:    This  is  a  motion  for  a  new  trial. 

The  Court:  Yes,  I  have  read  the  papers  in 
the  case. 

Mr.  Downey:  Mr.  Dunne  is  out  of  town  and 
taking  a  vacation  and  I  have  talked  to  Mr.  Myers. 
We  believe  that  we  will  be  able  to  arrange  on  a 
suitable  date  to  argue  the  matter  either  in  Los 
Angeles  or  here  probably  early  next  month  if 
that  meets  with  your  Honor's  convenience;  or  per- 
haps we  should  go  ahead  with  preparation  of  briefs. 

The  Court:  Gentlemen,  I  don't — having  tried 
the  case,  I  can't  see  that  it  is  a  type  of  case  for 
which  briefs  are  necessary.  The  question  of  the 
sufficiency  of  the  evidence  was  presented  to  me. 
There  is  only  one  important  question  of  law  and 
that  has  become  moot,  the  objections  to  the  in- 
structions. The  only  objection  to  the  instructions 
that  Mr.  Dunne  made  related  to  instructions  upon 
the  imputed  liability  to  the  father.  Now,  I  worked 
on  that  very  diligently  so  that  both  counsel  and  I 
finally  reached  a  compromise  whereby  I  gave  an 
instruction  to  the  effect  that  a  new  section  in- 
cluded that  responsibility  but  I  also  modified  it 
to  include  the  question  of  fact  whether  in  fact 
he  had  control  of  the  cause.  As  I  said  at  that 
time,  if  the  minor  is  emancipated  and  drives  his 
own  car,  it  is  a  question  for  the  jury  whether 
under  the  circumstances  he  could  control  it;  but 
had  the  jury  foimd  against  the  minor,  had  they 
found  him  guilty  of  negligence,  then  the  widow 
of  the  father — the  jury  rendered  a  verdict  in  favor 
of  all  three:  the  minor  who  drove  the  car,  the 
widow   of  the   father — I   mean  I   should   say,   in 
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favor  of  the  mother.  I  don't  remember  so  many. 
It  is  hard  to  remember  their  first  names — in  favor 
of  the  widow  of  the  young  son. 

Any  question  in  view  of  that  finding — any  ques- 
tion in  view  of  that  question  of  fact — which  means 
that  he  was  not  guilty  of  contributory  negligence — 
then  the  question  has  become  moot.  It  is  imma- 
terial whether  legally  the  father  is  not  responsible 
because  he  is  not  responsible  for  the  negligence 
of  the  minor  son  wlio  drove  the  car  which  the 
minor  son  owns  and  which  is  in  his  own  name; 
and  although  he  is  not  licensed,  it  becomes  abso- 
lutely  immaterial. 

Mr.  Boyd:  I  appreciate  your  Honor's  position 
there.    I  merely  didn't  try  the  case. 

The  Court:  Yes,  I  know  that  that  is  a  disad- 
vantage. I  don't  like  the  situation.  I  am  sorry 
I  didn't  give  instructions  in  time.  I  gave  in- 
structions not  to  accept  the  filing  of  any  motions 
without  consulting  me — I  mean  not  to  accept  a 
sitting,  rather.  Strike  out  filing.  But  by  the  time 
they  heard  about  it,  they  found  it  had  already 
been  filed,  on  this  date  had  been  set. 

It  is  very  difficult  to  handle  any  matters  relat- 
ing to  a  new  trial  with  any  other  attorney.  In 
fact,  I  had  a  situation  arise  the  other  day  against 
the  Southern  Pacific.  I  frankly  expressed  my 
suprise  that  Mr.  Myers  wasn't  at  least  there.  I 
said  the  difficulty  I  always  find  is  this:  that  I 
can  talk  to  the  man  who  was  at  the  trial  at  which 
I  presided.  An  entirely  different  man  w^ho  reads 
a  cold  record  and  tries  to  argue  abstractions 
is 
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Mr.  Boyd:    If  your  Honor  please 

The  Court:     I  am  merely  making  a  statement. 
I  don't  know  of  anything  else  that  arises  on  which 
there  is  a  question  of  law.     Of  course  the  usual 
allegations  are  made,  the  excessiveness  of  the  ver- 
dict in  the  litigation  which,  of  course,  can  be  de- 
termined very  quickly  on  the  basis  of  the  record. 
It  all  depends  on  the  amounts  awarded  to  the  two 
widows— thirty  thousand  to  one,  plus  the  funeral 
expenses.     That    doesn't   require    briefing.      That 
is   a   question   for  the   Court   to   consider   in   the 
light  of  his  own  experience;  and  as  I  said  in  the 
case  Caldwell  against  the  Southern  Pacific  where 
you  gentlemen  were  on  the  other  end,  where  the 
motion  was  made  by  Mr.  Hildebrand's  firm  that 
unless  the  verdict  is  very  shocking  one  way  or  the 
other  that  I  wouldn't  substitute  my  judgment  for 
that  of  the  jury— and  that  is  a  criterion. 

Mr.  Boyd:  If  your  Honor  please,  I  would  like 
to  find  your  Honor's  convenience  when  this  matter 
could  be  presented. 

The  Court:  Of  course  my  convenience  is  right 
now.  You  know  whenever  you  state  a  matter- 
in  fact  I  travelled  from  the  mountains,  from  a 
very  pleasant  atmosphere  in  order  to  take  care 
of  several  matters,  including  this.  In  other  words, 
when  a  motion  for  a  new  trial  is  set  and  it  is  to 
be  heard,  I  am  ready  to  hear  it  now. 

Mr  Boyd:  I  merely  want  Mr.  Dunne  to  be 
able  to  present  it  to  you.  Now  I  can  get  him  down 
here  I  don't  like  to  do  that,  but  if  your  Honor 
wants  to  hear  it,  I  will  do  it,  get  him  down  here. 
Otherwise,   I   would   suggest   that   Mr.   Myers   is 
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frequently  in  Los  Angeles.     That  is  no  problem  \ 
to  appear  before  your  Honor  down  there  and  we 
would  be  glad  to  do  that  if  your  Honor  wants  to 
set  a  definite  date  for  the  hearing. 

The  Court:  I  will  not  be  back.  I  do  need 
some  vacation  and  I  have  already  cut  into  the 
vacation  month  and  wdll  probably  cut  more,  and 
we  are  all  of  us  due  in  Seattle  for  the  conference 
— for  the  judicial  conference  of  our  circuit  which 
begins  August  31st. 

Mr.  Boyd:  Would  your  Honor  be  in  San  Fran- 
cisco shortly  thereafter  *? 

The  Court:  Well,  I  have  to  come  through  San 
Francisco  to  go  home  unless  I  fly. 

Mr.  Boyd:     Could  we 

The  Court:  Well,  let  me  see  what  there  is  here. 
Of  course  I  w^ould  hear  it  in  Los  Angeles  if  you 
w^ant  to  but  I  will  not  be  there  until  after  the 
middle  of  the  month;  and  having  been  away, 
there  will  be  quite  a  heavy  law  and  motion  calen- 
dar the  first  week;  although  it  is  my  custom  to 
dispose  of  matters  in  a  district  when  I  am  visit- 
ing on  the  basis  of  it  right  in  the  district  and 
that  is  one  of  the  reasons  why  Judge  Roche  had 
xnj  stay  extended  to  the  finish  of  the  month  so 
that  I  could  dispose  of  every  matter. 

I  am  not  going  to — The  observations  I  made 
are  merely  related  not  so  much  to  hearing  the 
matter.  They  relate  to  the  proposition  that  I  do 
not  think  that  the  problems  are  of  the  character 
that  need  briefing.  They  do  no  present  any  in- 
volved questions  as  to  which  I  should  put  you  to 
the  task  of  writing  a  brief  and  counsel  to  reply 
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and  put  myself  to  using  my  eyes  unnecessarily 
when  the  matter  can  be  presented. 

Mr.  Boyd:     I  appreciate  that. 

The  Court :  It  can  be  presented  very  very  briefly. 
Mr.  Dunne  appreciated  the  difficulties  we  all  have 
in  trying  to  interpret  that  section,  and  I  wavered 
from  day  to  day  as  we  all  did  trying  to  read  cer- 
tain language  of  the  Supreme  Court  of  California 
and  finally  it  occurred  to  me  that  I  ought  to  give 
the  instruction  I  gave,  exactly  the  instructions 
he  propounded,  with  a  slight  modification,  which 
I  felt  justified.  He  said  he  saw  why,  under  the 
facts,  I  took  the  position  I  did,  so  maybe  he  can 
throw  more  light  on  it.  But  I  am  willing  to  grant 
that  it  is  erroneous;  but  in  view  of  the  fact  that 
the  jury  foimd  that,  as  a  matter  of  fact,  the  minor 
was  not  guilty — was  guilty  of  contributory  negli- 
gence  

Mr.  Boyd:     Yes. 

The  Court:  Then  the  question  of  assumption 
of — the  question  of  the  responsibility  for  the — I 
got  the  wrong  word.  The  question  of  attributing 
the  negligence  of  the  minor  to  the  father  or  guar- 
dian has  become  a  moot  question;  so  in  view  of 
that  fact,  the  point  cannot  be — it  would  be  an  ab- 
straction. 

Mr.  Boyd:  I  appreciate  that  Mr.  Dunne  has 
quite  a  burden  before  him  on  this  motion,  but  I 
know  he  wants  to  take  on  that  obligation. 

The  Court:  Well,  I  tell  you  gentlemen.  Let 
me  see 

Mr.  Boyd:  Any  time  in  September  will  be  con- 
venient, if  your  Honor  please. 
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The  Court:  Well,  I  rather  not  fix  a  date.  I 
had  rather  not  fix  a  date  before  my  return,  because 
there  is  the  uncertainty 

Mr.  Downey:  Your  Honor,  any  date  is  satis- 
factory to  Mr.  Myers.  He  is  available  now  and 
will  be  any  time  the  Court  sets  the  matter. 

The  Court:  Well,  I  don't  want  to  crowd  the 
matter,  and  as  you  know,  I  hesitate  to  come  back 
to  hear  motions. 

Mr.  Boyd:  Did  your  Honor  want  to  continue 
this  matter  on  your  calendar  here  which  Judge 
Roche  can  handle  and  we  can  be  advised  by  your 
Honor  what  date  is  convenient? 

The  Court:  Well,  I  can  set  the  date  now  except, 
as  I  said,  if  there  is  no  hurry,  I  can  just  set  it 
for  September  with  the  understanding  it  may  be 
heard  down  there,  and  if  other  matters  should 
develoj)  from  any  of  the  other  cases — there  is  one 
which  I  filed  an  opinion  on  today  so  there  might 
be  further  proceedings.  I  still  have  one  matter 
midecided.  It  is  to  be  briefed.  So  I  think  the 
best  w^ay  is  to  set  it  for  some  date  in  September 
with  the  miderstanding  that  it  is  to  be  heard  down 
there  unless  you  hear  from  me  to  the   contrary. 

Mr.  Boyd:     Thank  you. 

The  Court:  All  right,  then,  we  will  set  it  for — 
I  will  set  it  for  the  20th. 

Mr.  Boyd:     September  20th? 

The  Court:    Monday,  September  20th. 

'     [Endorsed] :    Filed  November  9,  1948.] 


John  Martin  Souza,  et  ah  411 

[Endorsed]:  No.  12153.  United  States  Court 
of  Appeals  for  the  Ninth  Circuit.  Southern  Pa- 
cific Company,  a  cori^oration,  Appellant,  vs.  John 
Martin  Souza,  Lucille  Josephine  Souza,  James 
Lawrence  Souza,  Benjamin  Souza,  minors,  by  and 
through  their  Guardian  ad  Litem,  Josephine  Souza, 
Josephine  Souza,  individually,  and  Mary  Adele 
Souza  and  Geraldine  Souza,  Lawrence  Souza  and 
Richard  Souza,  Minors,  by  and  through  their  guar- 
dian ad  Litem,  H.  G.  Eastman,  Appellees.  Tran- 
script of  Record.  Appeal  from  the  United  States 
District  Court  for  the  Northern  District  of  Cali- 
fornia, Southern  Division. 

Filed  January  13,  1949. 

/s/  PAUL  P.  O'BRIEN, 

Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 


412  Southern  Pacific  Company  vs. 

In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  12153 

SOUTHERN  PACIFIC  COMPANYY,  a  corpora- 
tion, 

Appellant, 

vs. 

JOHN  MARTIN  SOUZA,  et  al., 

Appellees. 

STATEMENT  OF  POINTS  AND  DESIGNA- 
TION OF  RECORD  AGREEABLY 
TO  RULE  19(6) 

Agreeably  to  Rule  19,  paragraph  6,  of  the  rules 
of  the  above  Court,  Appellant,  Southern  Pacific 
Company,  a  corporation,  makes  its  statement  of 
points  on  which  it  intends  to  rely  and  its  desig- 
nation of  the  record  as  follows: 

I. 

STATEMENT  OF  POINTS 
The  points  upon  which  appellant  intends  to  rely 
are  as  follows: 

1.  The  evidence  is  insufficient  to  sustain  the 
verdict  and  judgment,  and  on  that  ground  the 
trial  court  erred  in  denying  the  motion  of  appel- 
lant (defendant  below)  that  the  jury  be  directed 
to  return  a  verdict  in  favor  of  appellant  and, 
accordingly,  the  Court  erred  in  denying  appellant's 
motion  for  judgment  notwithstanding  the  verdict. 

2.  Severally,  as  to  each,  the  claim  for  damages 
on  account  of  injury  to  John  Martin  Souza,  the 
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claim  for  damages  on  account  of  damage  to  his 
automobile,  the  claim  for  damages  on  account  of 
the  death  of  Antonio  Azevedo  Souza  and  the 
claim  for  damages  on  account  of  the  death  of 
Edward  Anthony  Souza,  the  evidence  is  insuffi- 
cient to  sustain  the  verdict  and  judgment,  in  that' 
it  appears  as  matter  of  law. 

(a)  That  the  automobile  involved  in  the  colli- 
sion herein  was  the  automobile  of  John  Martin 
Souza,  that  said  John  Martin  Souza  at  the  time 
and  on  the  occasion  of  said  accident,  was  driving 
and  operating  said  automobile  and  that  he  so 
carelessly,  negligently  and  unlawfully  drove  and 
operated  the  same  as  to  proximately  cause  it  to 
come  into  collision  with  a  railroad  locomotive 
of  the  defendant  and  that  such  conduct  on  the 
part  of  John  Martin  Souza  was  a  proximate  cause 
of  any  injury  to  him  and  of  any  damage  to  the 
automobile  and  the  death  of  his  father,  Antonio 
Azevedo  Souza,  and  the  death  of  his  brother, 
Edward  Anthony  Souza,  and 

(b)  That  said  conduct  of  said  John  Martin 
Souza  was  the  sole  proximate  cause  of  said  in- 
jury, damage  and  deaths,  and 

(c)  That  said  conduct  of  said  John  Martin 
Souza  was  and  is,  as  matter  of  law,  imputed  to 
his  said  father  and  his  said  brother  on  the  ground 
that  all  three  were  engaged  in  a  joint  venture,  and 

(d)  That  said  conduct  on  the  part  of  said  John 
Martin  Souza  was  and  is,  as  matter  of  law,  imputed 
to  his  said  father  on  the  ground  that  said  John 
Martin  Souza  was,  at  the  time  and  on  the  occasion 
of   said   accident,   a  minor  and  was   driving  and 
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operating  said  automobile  with  the  knowledge  and 
consent  of  his  parents  and  of  his  father,  and,  in 
particular,  said  conduct  was,  and  is  so  imputed  by 
reason  of  Section  352(b)  of  the  Vehicle  Code  of 
the  State  of  California,  and 

(e)  That  each  Antonio  Azevedo  Souza  and  Ed- 
ward Anthony  Souza  was  guilty  of  contributory 
negligence,  and 

(f)  That  there  was  no  negligence  on  the  part 
of  defendant  Southern  Pacific  Company  which  was 
a  proximate  cause  of  said  accident  or  any  resulting 
injury,  damage  or  death. 

3.  That  appellant's  motions  for  a  directed  ver- 
dict and  for  judgment  notwithstanding  the  verdict 
were  erroneously  denied  and  should  have  been 
granted  and  that  judgment  should  be  reversed  with 
directions,  severally  as  to  each  claim  on  account 
of  injury,  damage  or  death,  to  enter  judgTnent  for 
the  appellant  (the  defendant  below). 

4.  The  Court  erred  in  giving  instructions  and 
in  denying  instructions  proposed  by  appellant,  as 
defendant  below,  to  which  rulings  appellant-de- 
fendant duly  objected  and  excepted. 

5.  The  Court  erred  in  receiving  evidence  over 
the  objections  of  appellant-defendant  and  par- 
ticularly in  receiving  testimony  of  the  witness  John- 
son (given  by  deposition)  of  statements  claimed  to 
have  been  made  after  the  accident  herein  involved 
by  the  locomotive  engineer,  Glanville. 
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II. 

DESIGNATION 

Appellant  hereby  designates  as  all  of  the  record 
which  is  material  to  the  consideration  of  this  ap- 
peal, and  designates  for  printing,  the  whole  of  the 
certified  record  on  appeal. 

Dated:  January  17,  1949. 

/s/  A.  B.  DUNNE, 

/s/  DUNNE  &  DUNNE, 

Attorneys  for  Appellant 
Southern  Pacific  Company. 

(Affidavit  of  Service  by  Mail.) 

[Endorsed]:  Filed  January  17,  1949.  Paul  P. 
O'Brien,  Clerk. 
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In  the  United  States  Court  of  Appeals 
For  the  Ninth  Circuit 

No.  12153 

SOUTHERN  PACIFIC  COMPANY, 
a  Corporation, 

Appellant, 

vs. 

JOHN  MARTIN  SOUZA,  LUCILLE  JOSE- 
PHINE SOUZA,  JAMES  LAWRENCE  SOU- 
ZA, BENJAMIN  SOUZA,  minors,  by  and 
through  their  Guardian  ad  Litem,  JOSEPHINE 
SOUZA,  JOSEPHINE  SOUZA,  individually, 
and  MARY  ADELE  SOUZA  and  GERALDINE 
SOUZA,  LAWRENCE  SOUZA  and  RICHARD 
SOUZA,  Minors,  by  and  through  their  Guardian 
ad  Litem,  H.  G.  EASTMAN, 

Appellees. 

STIPULATION  CORRECTING  AND  SUPPLE- 
MENTING TRANSCRIPT  OF  RECORD 

It  is  stipulated  between  the  parties  hereto,  by  their 
respective  counsel,  as  follows : 

I. 

1.  On  p.  202  of  the  printed  Transcript  of  Record 
herein  (p.  149  of  the  original  Certified  Reporter's 
Transcript)  it  appears  that  the  Deposition  of  H.  J. 
Johnson  was  read.  Said  Deposition  does  not  appear 
in  the  Transcript  of  Record  and  the  whole  of  said 
Deposition  was  not  read.  Accordingly,  at  the  point 
indicated,  the  record  is  supplemented  and  corrected 
by  adding  thereto  the  matter  contained  in  paragraph 
2  of  this  Part  I  of  this  Stipulation.  Said  matter  is 
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substituted  in  the  place  of  the  matter  appearing  in 
the  printed  Transcript  of  Record,  p.  202  (Original 
Certified  Reporter's  Transcript,  p.  149)  after  the 
words,  ^*The  Court:  All  right,"  down  to  the  words, 
"The  Court:  Call  your  next  witness,"  on  page  203  of 
the  printed  Transcript  of  Record  (Original  Certified 
Reporter's  Transcript,  p.  150). 

DEPOSITION  OF  H.  J.  JOHNSTON 

2.  *'Mr.  Myers:  Q.  Will  you  state  your  full 
name,  please  ?  A.     Howard  John  Johnston. 

Q.     How  do  you  spell  that? 

A.    J-o-h-n-s-t-o-n. 

Q.    Where  do  you  live  at  present,  Mr.  Johnston? 

A.     At  the  Crane  Hotel. 

Q.     How  long  have  you  lived  there? 

A.  Oh,  about  four  weeks  or  three  and  a  half, 
somewhere  around  there. 

Q.     Where  did  you  live  before  that  ? 

A.     I  lived  at  1138  Mission,  Alex  Hotel. 

Q.     How  long  did  you  reside  there? 

A.     Oh,  I  would  say  about  three  weeks. 

Q.     Prior  to  that  time  where  did  you  live? 

A.     In  Florida. 

Q.     Where  in  Florida  ? 

A.     Hollywood,  Florida. 

Q.     How  long  did  you  live  in  HoUy^^ood,  Florida  ? 

A.  Oh,  somewhere  between  a  year  and  a  quarter 
of  a  year  and  a  half,  somewhere  around  there. 

Q.  During  the  time  that  you  lived  in  Hollywood, 
Florida,  were  you  employed?  A.     Yes,  sir. 

Q.     And  what  as  ? 
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A.     Assistant  golf  professional. 

Q.     Where?  A.     At  Hollywood,  Florida. 

Q.     The  Hollywood  Club,  A.    Yes. 

Q.    How  old  a  man  are  you,  A.     Forty-three. 

Q,     What  is  your  present  occupation. 

A.     I  am  not  doing  anything ;  on  a  vacation. 

Q.  On  the  11th  of  October,  1945,  what  was  your 
occupation  f 

A.  I  was  fireman  on  the  Southern  Pacific  Rail- 
road. 

Q.  How  long  prior  to  the  11th  of  October,  1945, 
had  you  been  employed  by  the  Southern  Pacific  Com- 
pany as  a  fireman? 

A.     Oh,  I  would  say  about  two  months. 

Q.  Before  that  time  had  you  had  railroad  experi- 
ence ?  A.    Yes. 

Q.     Whereabouts  ? 

A.  Well,  I  worked  for  the  railroad  out  of — 
worked  in  the  yard  in  Ogden,  Utah. 

Q.     What  company? 

A.  Gee,  I  can't  even  remember  the  company.  It 
was  owned  by — the  yards  are  owned  by  the  Union 
Pacific  and  the  Southern  Pacific,  and  they  have  a 
name  for  it. 

Mr.  Dunne:  Ogden  Union  Terminal  and  Depot 
Company  ?  A.     Yes. 

Mr.  Myers:  Q.  How  long  were  you  employed 
there?  A.     Two  and  a  half  months. 

Q.  How  long  after  the  11th  of  October,  1945,  did 
you  remain  in  the  employ  of  the  Southern  Pacific 
Company?  A.     Between  two  and  three  weeks. 

Q.     At  that  time — and  when  T  say  at  that  time  T 
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mean  around  October  15,  1945,  whereabouts  did  you 
live? 

A.  At  the — when  I  was  out  on  the  road  I  lived 
in  a  hotel,  but  I  lived  at  the  clubhouse  when  I  worked 
at  Tracy,  lived  at  the  clubhouse;  they  have  a  club- 
house for  the  railroad  men. 

Q.  That  was  maintained  in  Tracy  for  railroad 
men? 

A.  Yes.  When  I  was  in  Sacramento  I  lived  at  a 
hotel;  I  don't  even  remember  the  name  of  it  now. 

Q.  How  long  did  you  live  in  California  prior  to 
October  11,  1945? 

A.  Well,  I — it  was  when  I  started  working  for 
the  Southern  Pacific,  when  I  came  down  from  Ogden, 
Utah.  I  would  say  around  two  months. 

Q.  All  right.  And  then  you  left  the  employ  of  the 
Southern  Pacific  Company,  which  I  believe  you 
stated  was  about  two  weeks  after  October  11,  1945, 
what  did  you  do  then? 

A.     I  went  to  work  for  the  Western  Pacific. 

Q.     Whereabouts  ? 

A.  In  the  Feather  River  Canyon,  Portola  or  Oro- 
ville,  worked  the  extra  board  there — worked  the  extra 
board  there  where  they  used  to  cover  both  divisions, 
the  Eastern  and  the  Western.  The  Eastern  is  from 
Portola  to  Winnemucca  and  the  Western  is  from 
Portola  to  Oroville. 

Q.  How  long  did  you  work  for  the  Western  Paci- 
fic ?  A.  Somewhere  around  three  months  or  more, 
a  little  more. 

Q.     After  you  left  their  employ  what  did  you  do  ? 

A.  I  didn't  do  much  of  anything.  I  hired  out  on 
the  Santa  Fe  and  they  shipped  me  to  Winslow,  Ari- 
zona, and  I  turned  the  job  down  because  they  told 
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me  it  was  a  good  job  but  when  I  got  there  thev  told 
me  I  had  to  work  the  extra  board,  and  I  worked 
the  yard  until  I  earned  enough  seniority  to  go  on  the 
road,  and  they  promised  me  I  was  supposed  to  have 
a  road  job,  but  when  I  got  this  I  refused  the  job 
and  they  paid  my  transportation  back  to  San  Fran- 
cisco. 

Q.     Then  when  did  you  go  to  Florida? 

A.  Well,  I  didn't  go  to  Florida  then ;  I  monkeyed 
around  here  quite  a  while;  didn't  do  much  of  any- 
thing, there  wasn't  much  to  do,  wasn't  much  work, 
so  I  couldn't  get  on  the  railroad.  Things  kind  of 
dropped  down  and  I  didn't  do  much  of  anything, 
no  actual  work. 

Q.    When  did  you  go  to  Hollywood,  Florida,  then  ? 

A.  Oh,  I  would  say  between  a  year  and  a  year 
and  a  half  ago. 

Q.  All  right.  Now,  on  the  11th  day  of  October, 
1945,  were  you  a  member  of  an  engine  crew  employed 
by  the  Southern  Pacific  Company? 

A.    Yes,  I  was  the  fireman. 

Q.  And  as  such  do  you  recall  an  accident  that 
happened  on  the  Southern  Pacific  right-of-way  near 
Beckwith  Road  at  a  point  west  of — north  of  Modesto  ? 

A.    Yes. 

Q.  You  were  the  fireman  on  that  locomotive,  were 
you  ?  A.    Yes. 

Q.     And  who  was  your  engineer? 

A.     Glanville. 

Q.  Was  there  anyone  else  on  the  locomotive  be- 
sides you  and  the  engineer? 

A.     Yes,  there  was  a  brakeman. 

Q.     And  do  you  recall  the  number  of  that  engine  ? 
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A.     No,  I  don't  recall  the  number. 

Q.    What  particular  type  of  engine  was  it? 

A.    2400. 

Q.     2400  class?  A.    Yes. 

Q.     Was  that  a  passenger  train  engine? 

A.    Yes,  passenger. 

Q.  And  at  the  time  of  the  happening  of  this  acci- 
dent were  you  engaged  in  pulling  cars  or  was  the 
engine  running  light  ? 

A.     No,  we  were  going  light. 

Q.  So  that  as  far  as  this  particular  engine  was 
concerned  you  went  on  duty  with  that  engine  as  a 
fireman  at  Fresno,  is  that  right? 

A.  Yes.  It  was  considered  as  a  train,  although  it 
had  no  cars  on  it — ^had  markers  on  it. 

Q.    It  had  markers  on  it?  A.    Yes. 

Q.    It  was  at  Fresno  when  you  went  on  duty? 

A.    Yes. 

Q.  Do  you  recall  what  time  it  was  that  you  left 
Fresno?  A.     No,  I  don't  recall  that. 

Q.  Was  it  some  time  during  the  morning  of  Octo- 
ber 11th  ?  A.    Yes,  it  was  early  morning. 

Q.  And  this  accident  that  happened  out  on  the 
Southern  Pacific  right-of-way  at  the  intersection  of 
Beckwith  Road,  about  what  time  in  the  morning  was 
it  that  the  accident  happened  ?  A.     9 :05. 

Q.  Do  you  remember  the  weather,  whether  it  was 
a  clear  day  or  what? 

A.     Clear,  sunny  morning. 

Q.  Did  that  engine  for  the  train  that  you — did  the 
engine  have  a  train  number  designation  or  anything 
of  the  sort? 

A.  I  don't  know  what  you  mean,  what  you  mean 
by  train  number. 
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Q.    Well— 

A.    Yes,  it  was  Second  59,  Second  Section  of  59. 

Q.  Do  you  recall  where  this  engine  had  made  its 
last  stop  before  reaching-  the  scene  of  the  accident? 

A.  No.  We  made  no  stops;  there  were  no  stops 
I  can  recall,  unless — no,  there  Avere  no  stops.  We  had 
no  train. 

Q.  Have  you  any  idea  how  far  north  of  Modesto 
it  was  that  this  accident  happened  ? 

A.     I  would  say  somewhere  around  a  mile. 

Q.  In  other  words,  your  next  station  would  be 
Salida,  is  that  correct? 

A.  Well,  of  course,  I  only  made  the  run  a  couple 
of  times  and  I  really  didn't  know  the  stations,  so  I 
wouldn't  know. 

Q.  You  were  out  of  the  yard  limits  of  Modesto 
though  when  this  accident  happened? 

A.    Yes. 

Q.  Now,  you  have  been  talking  about  an  accident 
taking  place.  That  was  an  accident  between  your 
locomotive  and  some  other  vehicle  ? 

A.    Yes,  an  automobile. 

Q.     What  type  of  automobile  was  it? 

A.     It  was  a  Ford  coupe,  kind  of  slate  gray  color. 

Q.  Did  you  see  that  automobile  before  the  acci- 
dent happened  ? 

A.    Yes,  I  saw  it  as  it  came  up  to  the  tracks. 

Q.  As  it  came  up  to  the  tracks  was  it  traveling  on 
this  road  we  have  just  talked  about?  We  can  stipu- 
late it  was  Beckwith  Road,  can  we  not? 

Mr.  Dunne:    That  is  right. 

Mr.  Myers:  Q.  It  was  on  this  particular  cross- 
ing when  you  saw  it,  was  it?  A.     Yes. 

Q.    Was  it  on  your  side  of  the  locomotive  ? 
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A.    Yes.  j 

Q.  At  that  time  your  locomotive  was  northbound  ' 
to  the  layman,  but  I  suppose  you  railroad  men  would  , 
call  it  westbound  ?  A.     Westbound.  ! 

Q.     In  other  words,  going  towards  San  Francisco  ?  ^ 

A.     Going  towards  Sacramento. 

Q.  Where  was  this  automobile  with  reference  to 
the  tracks  that  your  engine  was  traveling  on  when 
you  first  saw  it? 

A.  Well,  I  saw  it  pull  up,  but  the  car  was  going 
slow;  it  looked  like  it  was  stopped,  and  I  thought 
it  was  going  to  stop  but  evidently  it  didn't,  and  the 
next  time  I  noticed  it,  why,  it  looked  like  it  was  going 
to  be  in  front  of  the  locomotive,  so,  of  course,  by 
then  we  were  right  on  top  of  it  and  I  yelled  for  an 
emergency  stop  to  the  engineer,  and  it  was  too  late. 

Q.     Now,  at  any  time  did  you  see  that  automobile  j 
at  a  stop  ?  Did  you  see  that  automobile  at  any  time  at 
a  stop? 

A.     Well,  it  was  kind  of  hard  to  judge.  It  looked  i 
like  it  was  stopped ;  it  wasn't  going  very  fast.  I  don't 
say  it  was  going  over  between  five  and  ten  miles  an 
hour,  and  of  course  we  were  going  pretty  fast  and  it  is 
hard  to  judge. 

Q.  How  far  was  it  from  the  tracks  when  you  saw 
it? 

A.  Well,  I  saw  it  pull  up  and,  well — where  the 
post  is,  where  the  warning  post  is,  I  would  say  it  was 
around  there,  and  it  looked  like  it  was  stopped,  but 
evidently  was  not. 

Q.    You  say  it  looked  like  it  was  stopped  ? 

A.  Yes.  I  couldn  't  say  for  sure,  but  it  wasn  't  going 
very  fast,  I  know. 
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Q.  How  many  feet  would  you  say  it  was  from  the 
,  crossing? 

A.     Oh,  I  would  say  somewhere  around  200  or  250. 

Q.  I  mean  the  automobile,  how  many  feet  from 
i  the  crossing  was  the  automobile,  would  you  say? 

A.     Oh,  I  would  say  around  15,  10  or  15  feet. 

Q.  All  right.  At  that  time  where  was  the  locomo- 
t  tive  with  reference  to  the  line  of  travel  of  this  auto- 
'  mobile  on  Beckwith  Road,  how  far  away  was  it? 

A.     Somewhere  around  200  feet. 

Q.  How  fast  was  the  engine  going  at  that  par- 
\  ticular  time? 

A.  I  would  say  between  65  and  70  miles  an  hour. 
j  Q.  For  what  distance  had  it  been  traveling  at 
I  that  speed  of  65  or  70  miles  an  hour? 
i  A.  For  a  number  of  miles,  I  don't  recall  just 
i  how  many,  but  for  a  number  of  miles — after  we  left 
,  Modesto. 

;  Q.  Now,  this  trainman  that  was  in  the  cab  of  the 
locomotive,  do  you  know  how  he  happened  to  be  in 
there?  Was  he  one  of  the  members  of  the  crew? 

A.     No,  he  wasn't  a  member  of  the  crew.  He  was 
just  riding.  He  lived  along  the  road  there,  the  rail- 
road some  place,  and  I  don't  know  exactly  where  it 
I   was  but  it  wasn't  very  far  from  where  the  accident 
[  happened,  and  the  engineer  stopped  to  let  him  off 
I   at  some  crossroad. 

Q.     Now,  when  the  engine  was  about  200  feet  from 

I    the  crossing,  going  at  the  speed  that  you  have  said 

it  was  going,  can  you  tell  us  whether  or  not  the 

whistle  was  blowing  or  the  bell  ringing  at  that  time  ? 

A.     There  was  no  whistle.  He  might  have  blowed 
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the  whistle  after  we  hit  the  car,  I  don't  know,  don't 
recall.  I  was  nervous. 

Q.     But  up  to  the  time  of  the  collision — 

A.     No,  there  was  no  whistle. 

Q.     How  about  the  bell,  was  any  bell  ringing  9 

A.  Well,  there  might  have  been  a  bell  afterwards, 
but  I  turned  the  valve  on  and  the  bell  didn't  ring. 
I  saw  the  car — I  thought  the  car  was  stopped,  and 
it  wasn't  necessary  to  use  the  hand  cord. 

Q.  For  a  distance  of  a  quarter  of  a  mile  prior  to 
reaching  the  intersection  of  Beckwith  Road  and  the 
Southern  Pacific  right  of  way  can  you  tell  us  whether 
or  not  in  that  distance  the  bell  was  ringing  or  the 
whistle  blowing,  either  one? 

A.     No,  it  wasn't. 

Q.  What,  if  anything,  was  the  engineer  and  this  j 
other  person  that  was  riding  in  the  cab  of  the  engine  ' 
doing  at  the  time  of  the  happening  of  the  accident? 

A.    Well,  they  were  holding  a  conversation.  , 

Q.  Where  was  the  engineer?  I  mean  by  that  what 
was  his  position  at  the  time  ? 

A.  Well,  in  order  so  that  this  brakeman  could 
hear  him  he  was  facing  the  brakeman,  which  would 
be  facing  me.  T  am  across  from  him. 

Q.     In  between  you  and  the  engineer  ? 

A.  The  brakeman  was  right  alongside  of  him, 
right  close  to  him. 

Q.  Did  the  engineer  do  anything  at  all  with  refer- 
ence to  the  operation  of  this  engine  before  you  called 
to  him  for  an  emergency  stop? 

A.     No.  He  applied  the  brakes  when  I  hollered. 

Q.  When  he  applied  the  brakes  then  what  hap- 
pened ? 
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A.  Well,  we  hit  the  car  and  knocked  it  over  to  the 
righthand  side  of  the  tracks  and  then  got  stopped  as 
soon  as  possible,  stopped  and  backed  up  to  the  acci- 
dent. 

Q.  About  how  far  from  Beckwith  Road  was  it 
that  the  engine  came  to  a  stop  ? 

A.     I  would  say  about  three  city  blocks. 

Q.  What  is  your  estimate  of  the  length  of  a  city 
block  that  you  have  in  mind  when  you  say  about 
three  city  blocks  ? 

A.  Well,  I  don't  know,  I  would  say  somewhere 
around  250  or  300  feet,  somewhere  around  there. 

Q.     To  the  block  A.    Yes. 

Q.  All  right.  When  the  engine  backed  up — T  be- 
lieve that  is  what  you  stated,  that  the  engine  backed 
up  afterwards,  is  that  right?  A.    Yes. 

Q.     After  it  had  come  to  a  stop  it  backed  up,  did  it  ? 

A.    Yes. 

Q.    What,  if  anything,  did  you  do  then  ? 

A.  Well,  I  had  to  flag  the  engine  because  there 
was  no  flagman  and  it  is  the  fireman's  job  when  you 
have  a  light  engine,  why,  it  is  his  job  to  protect  the 
train. 

Q.  How  much  time  would  you  say  elapsed  be- 
tween the  time  you  called  to  the  engineer  '^  Emer- 
gency stop"  and  the  happening  of  the  accident *? 

A.     Just  a  few  seconds. 

Q.    What  do  you  mean  by  a  few? 

A.     Well,  I  would  say  two  or  three  seconds. 

Q.  Did  you  see  the  car  or  any  of  the  occupants 
of  the  automobile  after  the  accident  happened? 

A.  Yes.  When  we  got  backed  up  they  had  them 
laying  out  to  the  right  on  the  road  there,  had  them 
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laid  out  there.  And  the  elderly  man,  he  was  dead. 
He  was  dead  by  the  time  we  got  back,  and  the  one 
son,  he  was  groaning  and  the  way  he  was  groaning 
it  didn't  look  like  he  was  going  to  live;  and  the 
other  was  laying  out,  kind  of  propped  up  like,  looked 
like  he  had  a  broken  arm  or  broken  leg,  I  don't  know, 
couldn't  tell  you — in  fact,  I  couldn't  spend  much 
time  there  because  I  just  glanced  and  then  I  had  to 
go  back  and  flag  the  train,  the  engine. 

Q.  Do  you  have  any  memory  as  to  when,  if  at  all, 
the  whistle  was  blown  or  the  bell  was  rung  on  the 
engine,  prior  to  the  time  of  the  collision? 

A.  It  was  blown  at  some  of  the  crossings.  It  might 
have  been  blown  at  the  crossing  prior  to  Beckwith 
Road,  I  don't  quite  recall. 

Q.  Other  than  that,  you  say  that  the  whistle  or 
the  bell  did  not  ring  or  blow  up  to  the  time  of  the 
collision?  A.     That's  right. 

Q.  You  say  this  engine  was  a  passenger  tjrpe  of 
engine.  Did  it  have  any  distinctive  marks  on  the 
front  end  of  that  engine? 

A.  Yes.  They  have  them  painted  aluminum,  silver 
aluminum  or  silver. 

Mr.  Myers :  This  is  not  meant  to  be  the  engine 
involved,  Mr.  Dunne,  but  I  just  want  to  show  it  to 
the  witness. 

Q.  Is  this  a  fair  representation  of  the  general 
appearance  of  that  engine  (showing  photograph  to 
witness)  ? 

A.    Yes,  that  is  the  type  locomotive. 

Q.  And  that  shows  a  silver  color  in  front  of  the 
boiler? 

A.     Yes,  that  is  what  I  had  reference  to. 
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Q.     That  is  a  fair  representation? 

A.    Yes." 

Mr.  Myers :    I  offer  that. 

Mr.  Dunne:  Mr.  Myers,  I  can  provide  you  with 
a  photograph  of  the  exact  engine  in  place  of  this. 

Mr.  Myers :    May  I  see  it? 

Mr.  Dunne :   Yes. 

Mr.  Myers :  Your  Honor,  we  will  offer  this  photo- 
graph in  evidence  as  plaintiff's  exhibit  next  in  order, 
which  counsel  says  is  a  photograph  of  the  engine 
involved  in  the  accident. 

Mr.  Dunne:  At  the  proper  time  I  will  put  the 
other  two  in,  then. 

(The  photograph  referred  to  was  thereupon 
received  in  evidence  and  marked  Plaintiff's  Ex- 
hibit No.  10.) 

(Reading  resumed  as  follows :) 

''Q.  (By  Mr.  Myers)  :  During  the  happening  of 
the  accident  or  immediately  thereafter  did  the  en- 
gineer make  any  comment  at  all  as  to  the  whistle 
blowing?" 

Mr.  Dunne:  Your  Honor,  we  will  object  to  that 
upon  the  ground  it  calls  for  hearsay. 

Mr.  Myers :  I  think  it  is  close  enough  to  be  part 
of  the  res  gestae. 

The  Court:    Where  is  that? 

Mr.  Dunne :  It  is  at  the  top  of  page  20,  if  the  Court 
please.  The  question  begins  at  the  last  line  on  page 
19,  line  26. 

The  Court:  Any  statement  at  or  near  to  it  is 
admissible.  If  there  is  a  sufficient  lapse  of  time,  then 
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it  comes  within  the  rule  of  narrative  of  past  events, 
but  any  ejaculation  or  statement  at  or  about  the  time 
is  jDermissible,  especially  as  this  was  not  made  to  a 
third  person  who  later  on  might  be  investigating  it. 
I  will  allow  it,  and  the  weight  to  be  given  it  is  up 
to  the  jury,  and  I  assume  you  will  have  the  man 
referred  to  there  to  give  his  version  of  what  took 
place.  The  objection  is  overruled.  Read  the  question 
and  answer  now. 

'^A.  Yes.  After  we  got  stopped — I  don't  know 
whether  he  was  talking  to  me  or  the  brakeman — but 
he  did  say,  'You  see  what  happens  when  you  don't 
blow  the  whistle. ' 

Q.  You  say  after  you  left  the  scene  of  the  acci- 
dent, at  a  point  farther  on  the  engine  stopped  to  let 
off  this  trainman,  is  that  right  ?  A.    Yes. 

Q.    Was  that  a  scheduled  stop? 

A.     No,  just  a  roadway. 

Q.  Have  you  told  us  all  you  know  about  this 
accident  ? 

A.  Well,  outside  of  after  we  let  this  brakeman  off, 
why,  the  engineer  went  45  miles  an  hour — that  is 
the  regulation  speed  of  the  locomotive — and  he  ap- 
plied the  brakes  to  see  how  far  he  would  go  by  stop- 
ping, and  it  was  around  eight  and  a  half  poles. 

Q.     Eight  and  a  half  poles  ?  A.    Yes. 

Q.     How  far  would  that  be  ? 

A.    Well,  not  too  far.  I  couldn't  name  the  distance. 

Q.  Would  that  be  about  the  same  distance  it 
traveled  after  the  accident  happened  ? 

A.     Oh,  no,  no. 

Q.  In  comparison  to  the  distance  it  traveled  after 
the  accident  how  far? 
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A.  Oh,  I  would  say  about  a  half  a  block,  a  little 
over  a  half  a  block  maybe ;  maybe  a  block.  I  am  not 
quite  positive,  but  not  more  than  a  block  and  a  half. 

Q.  Did  you  have  a  whistle  cord?  Did  you  have  a 
bell  cord  attached  to  the  bell "?  A.     Yes. 

Q.    As  well  as  the  bell  valve  ? 

A.    Yes,  uh-huh. 

Q.     Did  you  pull  that  cord  at  any  time? 

A.  No,  I  didn't  get  a  chance  to  get  at  it.  I  had  to 
shut  the  oil  off  and  apply  the  brakes,  and  it  looked 
like  the  car  was  going  to  stop  were  it  was,  and  after 
all  I  thought  it  wasn't  necessary,  if  the  engineer 
didn't  blow  the  whistle  it  wasn't  necessary  to  ring 
the  bell." 

Mr.  Myers :    I  think  that  is  all. 

Cross-Examination 

"Q.  (By  Mr.  Dunne)  :  This  test  of  making  a  stop 
at  45  miles  an  hour,  that  was  made  on  the  same  day, 
was  it?  A.    Yes. 

Q.     After  the  accident? 

A.    Yes,  after  the  brakeman  was  out. 

Q.     Where  was  the  brakeman  let  off? 

A.  Well,  T  don't  know.  I  would  say  somewhere 
around  three  or  four  or  five  miles  from  where  the 
accident  was;  I  don't  know,  don't  remember.  After 
an  accident  like  that  you  are  excited  and  you  just 
don't  recall. 

Q.  That  would  be  railroad  west  of  the  point  of 
the  accident,  is  that  correct?  A.    Yes. 

Q.     What  was  the  brakeman 's  name? 

A.     I  don't  know. 

Q.    Do  you  know  now?  A.    No. 
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Q.  Do  you  know  the  name  of  the  place  where  this 
test  was  made? 

A.    No.  All  I  know  is  that  it  was  a  road  crossing. 

Q.     Along  where,  between  what  stations  ? 

A.     I  don't  recall  that  either. 

Q.  How  did  you  know  it  was  eight  and  a  half 
poles  ? 

A.  Because  we  counted  the  poles,  and  he  asked  me 
to  put  that  in  my  statement. 

Q.     And  did  you  put  it  in  the  statement? 

A.  Yes,  he  sent  me  his  accident  report.  I  went 
back  to  Tracy  and  he  sent  me  his  accident  report  and 
I  made  mine  out  similar  to  his. 

Q.     Wlien  did  he  send  you  his  accident  report? 

A.  Oh,  I  would  say  it  was  about  two  days  after 
the  accident. 

Q.  Where  were  you  when  you  made  out  your 
accident  report?  A.     In  the  hotel  or  club. 

Q.     At  Tracy  ?  A.     At  Tracy,  yes. 

Q.  What  kind  of  a  report  was  that  that  you  made 
out? 

A.  Well,  it  was  like  his,  just  that  it  was  a  mis- 
statement. The  reason  I  made  it  out  was  that  T  was 
working  for  the  railroad  and  he  asked  me  to  go  along 
with  him,  and  I  did  it  for  his  protection. 

Q.     How  did  he  ask  you  to  go  along  with  him  ? 

A.  Well,  he  said  not  to  say  anything  about  the 
brakeman  being  in  the  cab,  and  that  he  was  blowing 
the  whistle  at  the  second — at  the  time  of  the  accident 
he  was  blowing  the  whistle  the  second  time. 

Q.  And  where  was  it  that  he  asked  you  to  say 
that? 

A.    Well,  we  stopped  after  we  got  to  Sacramento ; 
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we  stopped  and  we  had  a  couple  of  l^eers  and  lunch. 

Q.     That  was  on  the  day  of  the  accident  ? 

A.    Yes,  it  was  after  we  got  to  Sacramento. 

Q.     When  did  he  make  out  his  report  ? 

A.  Well,  he  said  that  he  was  nervous  and  he 
wasn't  going  to  make  it  out  that  day,  and  he  would 
make  it  out  and  send  it  to  me. 

Q.    And  you  didn't  make  yours  out  that  day? 

A.     I  didn't  make  it  out  until  he  sent  me  his. 

Q.     What  kind  of  form  did  you  make  it  out  on? 

A.  I  don't  know  the  name  of  the  form,  but  it  is 
just  an  accident  report. 

Q.  Why  didn't  you  make  one  out  at  the  round- 
house in  Sacramento? 

A.  Because  the  engineer  didn't  want  it  that  way, 
and  nobody  asked  me  to. 

Q.  You  knew  you  were  supposed  to  make  one  out 
without  being  asked,  didn't  you? 

A.    Yes,  I  knew  that. 

Q.  You  knew  you  were  supposed  to  make  them 
out  quickly,  didn't  you? 

A.  Yes,  I  realized  that,  but  I  figured,  'Well,  I 
don't  like  to  see  a  man  lose  his  job,'  and  T  figured 
that  he  would. 

Q.    Who  handles  the  bells?  A.     I  do. 

Q.  Did  you  say  anything  in  that  statement  as  to 
the  bell,  as  you  now  recall,  about  the  bell? 

A.     Naturally  I  did. 

Q.     What  did  you  say  about  the  bell? 

A.     I  said  it  was  ringing. 

Q.     That  would  be  up  to  you?  A.    Yes. 

Q.  You  wouldn't  be  protecting  the  engineer  say- 
ing anything  about  the  bells,  would  you  ? 
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A.     No. 

Q.  Now,  can  you  fix  any  better  for  me  the  place 
where  that  test  was  made  f 

A.  Well,  ontside  of  it  was  just  a  few  miles  be- 
yond the  accident,  after  the  brakeman  was  out  of 
the  cab.  I  just  don't  recall  where  it  was.  After  all, 
it  is  a  couple  of  years  and  I  actually  didn't  know  the 
road  myself. 

Q.     What  kind  of  track  was  it  at  that  point  f 

A.     One  track. 

Q.     Level  or  curved  ?  A.    Level. 

Q.     Straight  or  a  curve  ?  A.     Straig:ht. 

Q.     These  poles,  what  kind  of  poles  were  those? 

A.  Those  are  poles  alongside  the  tracks.  I  would 
say  they  are,  oh — well,  I  don't  know  what  you  call 
them. 

Q.     Poles  that  carry  wires  along  by  the  tracks  ? 

A.    Yes. 

Q.     Telegraph  wires,  is  that  right  •? 

A.    Yes. 

Q.  Now,  whatever  you  may  have  said  about  the 
whistle  blowing  or  the  bell  ringing,  the  statement 
that  you  stopped  in  eight  and  a  half  pole  lengths  is 
the  truth?  A.    Yes. 

Q.     That  is,  at  the  time  of  this  test  *? 

A.    Yes. 

Q.     Now,  right  before  the  accident  did  you  hear  \ 
the  engineer  say  anything? 

A.     No.  He  was  talking  to  the  brakeman. 

Q.     Do  you  know  what  he  said? 

A.  No,  I  couldn't  hear  him.  I  don't  know  what 
the  conversation  was  about. 

Q.     After  the  accident  what,  if  anything — just 
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tell  me  everything  that  you  can  remember  that  the 
engineer  said. 

A.  Well,  he  said,  'See  what  happens  when  you 
don't  blow  the  whistle/  So  I  backed  up  and  there 
wasn't  anything  said  until  after  we  got  going,  and 
I  held  no  conversation  with  him  until  after  the  brake- 
man  got  out.  And  then  he  said  he  was  going  to  make 
a  test  stop. 

Q.  That  is  the  only  thing  then,  from  the  time  of 
the  accident  until — at  least  until  you  backed  up  to 
the  point  of  the  accident,  that  the  engineer  said,  '  See 
what  happens  when  you  don't  blow  the  whistle,'  is 
that  right?  A.    Yes. 

Q.     Did  he  say  anything  about  the  bell  valve? 

A.    No. 

Q.  Did  he  say  anything  to  you  about  not  ringing 
the  bell  ?  A.    Yes. 

Q.     How  does  the  bell  on  that  locomotive  operate  ? 

A.    Valve. 

Q.  As  I  understand  it,  you  left  Fresno  that 
morning  ?  A.    Yes. 

Q.     Have  you  any  idea  what  time  you  left? 

A.  I  don't  recall.  I  know  it  was  early  in  the 
morning. 

Q.  The  first  stop  you  made  was  at  the  time  of  the 
accident,  is  that  right? 

A.  Yes,  that  is,  an  actual  stop.  We  slowed  down 
at  times  before. 

Q.    Do  you  remember  where  you  slowed  down? 

A.  No,  I  don't  recall.  I  told  you  T  don't  know  the 
road.  I  couldn't  remember;  I  wouldn't  know  where 
the  hell  we  did  slow  down. 

Q.    You  know  Modesto,  don't  you? 
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A.    Yes. 

Q.  Do  you  know  any  towns  between  Modesto  and 
Fresno  ?  A.     N'ot  that  I  can  recall  now. 

Q.     Was  the  bell  ringing  coming  out  of  Fresno  ? 

A.    Yes. 

Q.     Automatic  bell  ringer?  A.     What? 

Q.     The  automatic  bell  ringer?  A.    Yes. 

Q.     How  long  did  it  ring  after  you  left  Fresno? 

A.  Oh,  I  just  don't  recall.  Sometimes  they  ^^dll 
ring  and  sometimes  they  won't. 

Q.  Did  you  shut  it  off  at  any  time  after  you  left 
Fresno  ? 

A.     Naturally  you  open  it  up  and  shut  it  off. 

Q.     Where  did  you  shut  it  off  ? 

A.    Well,  at  some  crossings  I  would  shut  it  off. 

Q.  I  want  to  know  where  you  shut  it  off  the  first 
time  after  you  left  Fresno. 

A.     I  don't  remember. 

Q.  You  don't  remember  whether  you  shut  it  off 
at  all? 

A.  Sure,  I  shut  it  off.  It  was  shut  off  when  I 
turned  it  on  before  the  accident. 

Q.  After  you  shut  it  off  the  first  time  did  you 
turn  it  on  again  before  you  got  to  Modesto  ? 

A.  Yes,  I  had  it  ringing  before  we  got  to  Modesto, 
I  remember  that. 

Q.    Was  it  ringing  going  through  Modesto? 

A.  Well,  I  believe  at  some  crossings  it  was  and 
at  some  I  had  to  use  the  rope. 

Q.  It  would  shut  off  even  if  you  didn't  shut  the 
valve  off? 

A.  Sometimes  it  would  work  and  sometimes  it 
wouldn't. 
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Q.  After  it  got  started  ringing  then  it  would  shut 
off  by  itself  ?  A.     It  wouldn't  even  start. 

Q,  After  it  got  started,  when  it  was  ringing  with 
the  automatic  bell  ringer? 

A.  Usually  when  it  got  started  it  would  keep  on 
ringing. 

Q.  It  was  ringing  going  through  Modesto,  is  that 
right?  A.    Yes. 

Q.  Now,  did  you  shut  it  off  after  you  passed  the 
station  at  Modesto  ? 

A.  Naturally.  I  am  not  going  to  have  the  bell 
ringing,  if  it  is  working,  but  some  of  the  times  it 
wouldn't  work. 

Q.  But  it  didn  't  shut  itself  off  after  it  got  started  ? 
If  it  was  ringing  through  Modesto  did  you  shut  it 
off  after  you  passed  the  station  at  Modesto? 

A.  I  told  you  it  wasn't  ringing  at  every  crossing. 
It  wouldn't  ring.  I  turned  the  valve  on  and  it  wouldn't 
ring  and  I  would  have  to  use  the  hand  cord.  After 
that,  maybe  at  the  next  crossing,  I  would  turn  it  on 
and  it  would  work. 

Q.  Well,  let  us  get  this.  As  you  went  by  the 
station  at  Modesto  was  it  ringing? 

A.     Ringing  ? 

Q.    Yes.  A.    No. 

Q.     Wasn't  ringing  at  the  station  at  Modesto? 

A.     Raining  ? 

Q.    No,  ringing. 

A.    I  thought  you  said  'raining'. 

Q.     No,  ringing. 

A.  Yes,  it  was  ringing  at  the  station.  I  don't  re- 
call— if  the  automatic  valve  didn't  work  I  would  use 
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the  cord.  I  don't  remember  whether  I  used  the  cord 
at  Modesto  or  not. 

Q.  Do  you  remember  using  the  cord  at  Modesto 
any  place  that  day  ? 

A.    Yes,  I  used  it ;  I  had  to  use  it. 

Q.     Where  did  you  use  the  cord? 

A.     I  don't  recall  the  places. 

Q.  You  don't  know  whether  you  were  using  the 
cord  at  Modesto  ? 

A.  I  told  you  at  some  of  the  crossings  at  Modesto 
I  used  the  cord.  I  had  to  because  the  valTe  wouldn't 
start  the  bell. 

Q.  How  about  the  station,  were  you  using  the 
cord  there  ? 

A.  Yes,  you  have  to  have  the  bell  going  through  a 
station. 

Q.  Were  you  using  the  cord  at  the  station  or  was 
the  bell  ringing  on  the  automatic  bell  ringer  ? 

A.     I  don't  recall  that  now. 

Q.  Do  you  recall  any  point  where  it  was  operating 
mth  the  automatic  bell  ringer? 

A.  I  don't  recall  the  places.  Sometimes  it  would 
ring.  There  is  a  lot  of  crossings  going  through  Mo- 
desto. At  some  crossing  it  would  work  and  some  it 
wouldn  't. 

Q.  Sometimes  they  won't  start  when  they  are 
right  on  center,  is  that  right? 

A.    You  mean  the  bell  ? 

Q.    Yes. 

A.     No,  they  will  start  if  they  have  enough  air. 

Q.  Did  you  ever  have  to  turn  the  valve  and  then 
give  it  a  start  with  the  cord  and  then  it  will  ring 
by  itself? 
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A.    Yes,  you  have  to  do  that  sometimes. 

Q.  If  I  understood  you  correctly — and  you  cor- 
rect me  if  I  am  wrong  about  this — that  going  through 
Modesto  and  from  Modesto  on  you  now  have  no 
recollection  of  whether  the  bell  was  ringing  by  the 
automatic  bell  ringer  or  whether  you  were  operating 
it  by  the  cord,  pulling  the  cord "?  A.     Yes. 

Q.     That  is  right?  A.    Yes. 

Q.  And  you  have  no  recollection  how  long  it  rang 
after  you  left  the  station  at  Modesto? 

A.  Well,  T  don't  know  what  you  mean,  how  long 
it  rang.  You  don't  turn  the  bell  on  and  keep  it  ringing 
many  miles. 

Q.  Was  the  bell  ringing  at  the  crossing  that  you 
came  to  before  the  one  at  which  this  accident  hap- 
pened? A.     I  don't  recall. 

Q.  If  you  don 't  recall  you  wouldn 't  know  whether 
you  shut  it  off  or  not,  would  you  ? 

A.  Well,  I  think  I  would  know  if  it  was  going 
from  crossing  to  crossing,  when  it  was  ringing.  I 
don't  know  whether  I  used  the  cord  or  the  valve  at 
the  crossing  before. 

Q.     Was  it  ringing  at  that  crossing  ? 

A.    Yes,  it  was  ringing  at  that  crossing. 

Q.  By  the  way,  did  you  make  any  report  that  the 
bell  ringer  wasn't  working? 

A.  No.  That  would  involve  myself  and  the  en- 
gineer. 

Q.  So  far  as  you  were  concerned,  you  didn't  make 
a  report  on  it  ? 

A.     The  engineer  said  not  to. 

Q.  He  also  said  not  to  make  a  report  that  the  bell 
ringer  wasn't  working?        A.     Absolutely. 
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Q.  How  fast  did  you  run  between  Fresno  and 
Merced?  A.     Merced? 

Q.    Yes.  A.    How  fast? 

Q.    Yes.  A.     Was  he  running? 

Q.    Yes.  A.    At  the  time  of  the  accident  ? 

Q.     No,  no,  between  Fresno  and  Merced. 

A.    I  don't  recall  Merced. 

Q.  How  fast  did  you  run  between  Modesto  and 
Merced  ? 

A.  I  don't  remember  Merced.  But  after  the  acci- 
dent he  run  45  miles  an  hour. 

Q.    How  fast  did  he  got  through  Modesto? 

A.    Plenty  fast,  fast  enough. 

Q.     How  fast  in  miles  per  hour? 

A.     Oh,  I  would  say  he  was  doing  45  anyway. 

Q.  From  the  time  you  left  Fresno  until  the  time 
of  the  accident  what  was  the  slowest  that  you  went  ? 

A.  Well,  the  slowest  we  went  was  in  through 
Modesto. 

Q.     That  45  miles  an  hour,  is  that  right  ? 

A.    Yes. 

Q.  So  from  Fresno  to  the  point  of  the  accident 
the  locomotive,  once  you  got  rolling  was  going  45 
miles  an  hour  or  better?  A.     Better. 

Q.     Are  you  a  married  man  ?  A.     Not  now. 

Q.     Were  you  married  in  1945  ?  A.     No. 

Q.  You  were  not  married  then  at  the  time  you 
first  came  to  California?  A.     No. 

Q.  Had  you  been  married  at  any  time  between 
the  time  you  first  came  to  California  and  now? 

A.    No. 

Q.     Before  you  first  came  to  California  and  now? 

Q.  Before  you  first  came  to  California  you  were 
railroading  at  Ogden,  is  that  right?  A.    Yes. 
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Q.  What  were  you  doing  there  for  the  company 
at  Ogden?  A.     Firing. 

Q.  Where  had  you  come  from  when  you  went  to 
Ogden?  A.     Pennsylvania. 

Q.  Where  is  your  home?  Where  was  your  home 
before  you  came  to  Ogden  ?  A.     Pennsylvania. 

Q.  How  long  had  you  lived  there  in  Pennsylvania 
before  you  came  to  Ogden  ? 

A.     I  was  born  in  Pennsylvania. 

Q.  When  you  were  in  Pennsylvania  what  was 
your  business  ? 

A.     I  worked  for  the  railroad. 

Q.     Had  you  railroaded  there  ?  A.    Yes. 

Q.     What  railroad  did  you  work  for  there  ? 

A.     The  Pennsylvania. 

Q.     In  what  capacity  ? 

A.  Well,  I  worked  as  a — worked  in  the  round- 
house. I  didn't  work  all  the  time  on  the  Pennsylvania ; 
I  worked  on  other  railroads.  T  don't  think  it  is  neces- 
sary that  that  information — don't  like  to  give  that 
information. 

Q.    Where  did  you  work  in  Pennsylvania? 

A.     At  Erie. 

Q.    What  name  did  you  work  under? 

A.     My  name. 

Q.  Have  you  ever  worked  for  a  railroad  under 
any  other  name  ?  A.     No. 

Q.     What  other  railroads  besides  the  Pennsylva- 
I  nia  did  you  work  for? 

A.    Well,  I  worked  for  a  number  of  them.  T  have 
worked — well,  I  don't  like  to  tell  all  the  railroads. 
I      Q.     Then  vou  refuse  to  answer  that  question? 

i 


442  Southern  Pacific  Company  vs. 

A.  Yes,  I  refuse  to  answer.  I  don't  think  it  has 
any  bearing  on  the  accident. 

Q.     How  long  did  yoii  work  for  the  Pennsylvania  ? 

A.     About  fifteen  years. 

Q.  And  how  long  all  together  did  you  work  for 
other  railroads'? 

A.  Well,  I  think  I  worked  about  seventeen  or 
eighteen  years,  somewhere  around  there. 

Q.  What  business  were  you  engaged  in  .iust  be- 
fore coming  to  Ogden? 

A.     I  worked  for  an  aluminum  plant. 

Q.  You  said  that  you  had  worked  as  an  assistant 
golf  professional  at  the  Hollyw^ood  Club  in  Florida. 
Had  you  worked  as  a  gold  (golf)  professional  before 
this  accident? 

A.    Yes,  years  ago,  before  T  went  on  the  railroad. 

Q.  Now,  after  you  left  the  Southern  Pacific  you 
went  to  the  Western  Pacific  and  were  there  for  a 
while  and  then  you  went  to  the  Santa  Fe  and  they 
sent  you  to  Winslow,  Arizona,  is  that  correct  ? 

A.    Yes. 

Q.     Do  you  remember  about  the  date  of  that  ? 

A.    No,  I  don't  recall.  | 

Q.  And  then  you  came  back  to  San  Francisco, 
is  that  correct  ?  A.    Yes. 

Q.  Do  you  remember  about  what  date  you  came 
back  to  San  Francisco?  A.     I  don't  know. 

Q.  Can  you  fix  it  with  reference  to  Christmas 
of  1946? 

A.  Yes.  It  was  after  Christmas.  I  was  working 
for  the  Western  Pacific  at  Christmas  time. 

Q.     That  is  Christmas  of  1946?  A.    Yes. 
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Q.  How  did  you  happen  to  come  out  to  San  Fran- 
cisco this  last  trip? 

A.  Well,  I  received  word  from  my  folks  about 
this  accident. 

Q.  I  want  to  show  you  this  and  ask  you  if  this 
is  your  signature — all  the  writing  on  that  page  is  in 
your  handwriting?  A.     That's  it. 

Mr.  Dunne:  I  will  offer  this  in  evidence  as  our 
j  exhibit  and  ask  the  reporter  to  mark  it. 

(Document  marked  by  Notary  Public  as  De- 
fendants' Exhibit  1.) 

Q.  (By  Mr.  Dunne)  :  Are  you  expecting  to  leave 
the  State  of  California  soon? 

A.    I  think  possibly  I  will. 

Q.    Will  you  return  to  Florida  then? 

A.    Yes,  I  think  I  will. 

Q.    Florida  is  your  home  at  the  present  time,  is  it  ? 

A.    Yes. 

Q.  And  before  coming  to  Ogden,  Pennsylvania 
has  been  your  home?  A.    Yes. 

Q.  And  those  are  the  only  two  regular  homes  you 
have  had? 

A.  Well,  no,  not  exactly.  I  have  stayed  at  other 
places  but  not  too  long,  not  long  enough  to  call  it  a 
home. 

Q.  When  you  came  out  to  California  from  Penn- 
sylvania and  took  these  various  .jobs,  it  was  just  a 
temporary  proposition  ? 

A.    Yes.  I  realized  that  when  I  came  out. 

Q.    You  expect  to  go  back  East?  A.    Yes. 

Mr.  Dunne:    I  have  no  further  questions." 
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Mr.  Myers:  Do  I  understand  counsel  is  not  in- 
quiring into  the  motives,  then? 

Mr.  Dunne :  No,  the  only  part  of  the  impeachment 
is  the  statement  which  is  attached  to  the  original 
deposition,  if  your  Honor  please. 

The  Court:  All  right.  Now  you  may  read  the 
statement. 

Mr.  Dunne :   May  we  have  it  detached  and  marked  ? 

The  Court :  I  think  you  had  better  detach  it.  The 
jurors  may  want  to  see  it  and,  as  you  know,  we  never 
send  depositions  out  to  the  jury. 

Mr.  Myers :  May  I  ask  your  Honor,  are  there  any 
other  exhibits  there  besides  the  statement? 

Mr.  Dunne:    I  think  just  the  photograph. 

(The  statement  referred  to  was  thereupon  re- 
ceived in  evidence  and  marked  Defendant's 
Exhibit  Q.) 

Mr.  Dunne :  If  your  Honor  please,  before  reading 
it  may  I  exhibit  it  to  the  jury  so  they  may  see  its 
form  and  I  might  explain  the  form  to  them  ? 

The  Court :    Very  well. 

(The  Defendant's  Exhibit  Q  was  thereupon 
read  to  the  jury.) 

Mr.  Myers:  There  is  nothing  on  the  back  except 
the  reporter's  notation,  the  reporter  who  took  the 
deposition. 

The  Court:  The  clerk  will  detach  it  and  give  it 
a  proper  numl^er,  and  I  think  I  have  already  informed 
you  that  when  you  begin  your  deliberations  you  are 
entitled  to  see  all  those  exhibits  which  have  been 
introduced  in  evidence.  Some  of  them  you  have  seen, 
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some  of  them  counsel  have  referred  to,  and  some  of 
them  they  have  called  your  attention  to,  knowing  that 
you  can  have  them  all  when  you  begin  your  delibera- 
tions. 

II. 

The  record  is  augmented  by  adding  thereto  the 
following : 

Plaintiff's  proposed  Instruction  No.  9  was  as  fol- 
lows : 

Plaintiff's  Instruction  No,  9 

You  are  instructed  that  a  person  in  the  exercise 
of  ordinary  care  and  caution,  himself,  in  approaching 
a  railroad  track,  has  a  right  to  anticipate  until  his 
faculties  inform  him  to  the  contrary,  that  those  in 
charge  of  a  railroad  train  which  might  be  approach- 
ing such  crossing  would  exercise  ordinary  care  and 
caution  and  cause  a  bell  to  l^e  rung  or  whistle  blown, 
as  required  by  law. 

Lahey  v.  Southern  Pacific  Co.,  16  Cal.  App.  (2d) 
662. 

The  following  instructions  w^ere  proposed  by  the 
defendant : 

Defense  Instruction  No.  27 

In  considering  the  conduct  of  those  in  charge  of 
the  railroad  locomotive  and  in  passing  on  the  claim 
that  defendant  was  guilty  of  negligence  in  operating 
and  propelling  it,  you  will  bear  in  mind  that  the 
engineman,  until  put  on  notice  to  the  contrary,  had 
the  right  to  assume  and  presume  that  any  person 
operating  an  automobile  toward  or  onto  the  railroad 
track  would  perform  the  duty  which  the  law  of  this 
State  imposes  upon  the  driver  of  such  an  automobile 
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and,  in  the  reasonable  exercise  of  his  faculties  of 
observation  and  caution,  would  not  attempt  to  cross 
the  track  in  dangerous  proximity  to  an  approaching 
railroad  locomotive  if  the  same  were  plainly  open  to 
view  so  that  collision  with  the  locomotive  could  be 
avoided  if  the  automobile  driver  exercised  reason- 
able care  and  complied  with  the  duties  imposed  upon 
him  by  law.  Accordingly,  in  consideration  this  case, 
you  must  consider  the  duties  which  the  law  imposed 
upon  John  Martin  Souza,  the  driver  of  the  auto- 
mobile, in  the  operation  of  that  automobile,  as  he 
approached  the  railroad  track,  not  only  from  the 
point  of  view  of  determining  whether  there  was 
any  negligence  on  his  part,  but  also  from  the  point 
of  view  of  the  bearing  which  the  duties  he  was  re- 
quired to  perform,  and  Avhich  in  the  absence  of  notice 
to  the  contrary  the  enginemen  were  entitled  to  assume 
he  would  perform,  may  have  on  the  claim  of  negli- 
gence on  the  part  of  defendant. 

Billig  V.  S.  P.  Co.,  192  Cal.  357 ; 

Church  V.  Payne,  36  CA  2d  382  (hr.  den.). 

Defense  Instruction  No.  37 
By  Section  352(b)  of  the  California  Vehicle  Code, 
in  effect  at  the  time  of  this  accident,  it  is  provided 
that  any  negligence  of  a  minor,  whether  licensed  or 
not  under  that  code  in  driving  a  motor  vehicle  upon 
a  highway  with  the  express  or  implied  permission 
of  his  parents,  shall  be  imputed  to  such  parents  for 
all  purposes  of  civil  damages.  Accordingly,  if  in  this 
case  there  was  any  negligence  on  the  part  of  the 
driver,  John  Martin  Souza,  which  was  a  proximate 
cause  of  the  accident  and  death  of  his  father  Antonio 
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Azevedo  Souza,  such  negligence  is  to  be  imputed  to 
the  father  with  the  same  effect  as  though  the  father 
himself  had  been  guilty  of  negligence. 

SoUoway  v.  Watts,  58  CA  2d  595 ; 

Grover  v.  Sharp,  etc.,  Co.,  66  CA  2d  736  (hr. 

den.) ; 
Milgate  v.  Wraith,  19  C  2d  297 ; 
Rawlins  v.  Lory,  44  CA  2d  20,  25. 

Defense  Instruction  No.  38 
If  you  find  that  at  the  time  of  this  accident  John 
Martin  Souza  and  his  brother,  Edward  Anthony 
Souza,  in  the  use  and  operation  of  the  automobile 
were  engaged  in  a  joint  venture  or  enterprise,  and 
in  the  use  of  the  automobile  were  engaged  in  a 
common  undertaking  in  which  they  had  a  community 
of  interest  and  in  respect  of  which  each  exercised 
or  had  the  right  to  exercise  an  equal  or  joint  control 
and  direction  and  there  was,  in  the  use  of  the  auto- 
mobile, a  mutual  agency  such  that  the  driver,  al- 
though he  was  the  owner  of  the  automobile,  was 
operating  it  not  alone  for  his  own  benefit,  but  as 
well  for  the  benefit  of  his  brother  and  as  his  agent, 
then,  any  negligence  on  the  part  of  the  brother  John 
Martin  Souza,  who  was  driving  the  automobile,  is  to 
be  imputed  to  the  deceased  brother  Edward  Anthony 
Souza  with  the  same  legal  effect  as  though  the  de- 
feased brother  himself  had  been  guilty  of  negligence. 

Defense  Instruction  No.  39 

Even  if  you  should  find  that  the  father,  Antonio 

Azevedo  Souza,  was  not  himself  negligent  or  that 

the  deceased  brother,  Edward  Anthony  Souza,  was 

not  himself  negligent,  still,  if  the  brother  and  son 


448  Southern  Pacific  Company  vs. 

who  was  driving,  John  Martin  Souza,  was  guilty  of 
contributory  negligence  in  the  operation  of  the  auto- 
mobile and  under  the  facts  of  the  case  and  the  instruc- 
tions, his  negligence  is  to  be  imputed  to  either  the 
deceased  father  or  the  deceased  brother  there  can  be 
no  recovery  on  account  of  the  death  of  the  person 
to  whom  such  negligence  is  to  be  imputed  and  the 
negligence  of  the  driver  will  have  the  same  legal  effect 
to  bar  any  recoevry  for  death  as  though  the  person 
to  whom  such  negligence  is  imputed  had  himself  been 
guilty  of  contributory  negligence. 

Defense  Instruction  No.  56 
If  the  driver  of  the  automobile,  on  the  occasion 
of  the  accident  complained  of,  and  in  view  of  the 
physical  facts  then  existing  at  the  scene  of  the  acci- 
dent, had  he  exercised  ordinary  care,  must  have 
learned  of  the  approach  of  the  locomotive  in  time  to 
have  avoided  collision  with  it,  by  using  ordinary  care, 
then  the  very  fact  that  the  automobile  collided  with 
the  engine  raises  a  presumption  that  he  did  not  take 
the  required  precautions  and  did  not  look  or  listen 
(Loftus  V.  Ry.,  166  Cal.  464;  Koster  v.  S.  P.,  207  Cal. 
753),  or  that,  having  looked  and  listened,  he  endea- 
vored to  cross  immediately  in  front  of  the  approach- 
ing train,  and  in  either  of  such  events,  if  so  you  find, 
his  conduct  would  constitute  negligence  proximately 
contributing  to  the  accident. 

Guyer  v.  P.  E.  Ry.  Co.,  24  CA  2d  499,  502  (hr. 

den.),  q.  in  Hereoux  v.  Atchison,  etc.,  Co.,  28 

CA  2d,  401  (hr.  den.) ; 
Dull  V.  Atchison,  etc.,  Co.,  27  CA  2d  473,  477 ; 
Lindley  v.  S.  P.  Co.,  18  CA  2d  550  (hr.  den.). 


John  Martin  Souza,  et  al.  449 

Defense  Instruction  No.  58 
Neither  the  court  nor  the  jury  is  bound  by  the 
mere  declaration  of  a  witness,  no  matter  how  im- 
probable, incredible,  or  impossible  that  declaration 
may  be.  The  court  or  jury  is  only  bound  by  swearing 
credibility,  that  is  to  say,  credible  swearing  is  all 
that  is  to  conclude  either  the  court  or  the  jury  in  its 
judgment.  It  is  not  enough  for  a  witness  to  say  that 
he  looked  with  unseeing  eyes  or  listened  with  un- 
hearing  ears.  If  the  established  facts  and  conditions, 
including  the  physical  surroundings  at  the  scene  of 
the  accident,  were  such  that  before  the  accident,  and 
before  leaving  a  place  of  safety,  the  driver  John 
Martin  Souza,  if  he  had  looked  in  the  direction  from 
which  the  locomotive  came,  must  have  seen  it  in  time 
to  have  avoided  being  struck  by  it,  by  exercise  of 
reasonable  care,  and  must  have  seen  it  while  he  was 
in  a  place  of  safety,  then  I  instruct  you  that  any 
testimony,  if  such  there  has  been,  that  in  such  cir- 
cumstances he  did  look,  but  did  not  see  the  locomo- 
tive, may  be  disregarded  by  you. 

So.  R.  Co.  V.  Walters,  284  U.S.  190,  76  L.Ed. 

239; 
U.S.  V.  IngaUs,  67  F2d  593  (CCA  10)  ; 
Deadrich  v.  U.S.,  74  F2d  619  (CCA  9) ; 
Loftus  V.  Ry.  Co.,  166  Cal.  464 ; 
Chrissinger  v.  S.  P.  Co.,  169  Cal.  619; 
Hughes  V.  Atchison,  etc.,  Co.,  121  CA  271  (hr. 

den.). 

Defense  Instruction  No.  58-A 
The  mere  fact  that  Antonio  Azevedo  Souza  and 
Edward  Anthony  Souza  were  not  physically  driving 


450  Southern  Pacific  Company  vs. 

and  operating  the  automobile  did  not  relieve  them  or 
either  of  them  from  the  duty  of  exercising  reasonable 
care  in  respect  of  the  operation  of  the  automobile, 
and  each  as  to  his  own  safety.  To  the  contrary,  each 
was  at  all  times  under  a  duty  to  exercise  such  care. 

Defense  Instruction  No.  58-E 

Section  596  of  the  Vehicle  Code  of  the  State  of 
California  applied  to  the  operation  of  the  automobile 
involved  in  this  accident.  That  statute  provided: 

*'No  person  shall  drive  a  vehicle  when  it  is  so 
loaded,  or  when  there  are  in  the  front  seat  such 
number  of  persons  as  to  obstruct  the  view  of  the 
driver  to  the  front  or  sides  of  the  vehicle  or  to 
interfere  with  the  driver's  control  over  the  driv- 
ing mechanism  of  the  vehicle.'' 

A  violation  of  that  statute,  if  any,  constitutes  negli- 
gence as  matter  of  law.  In  addition,  if  there  were 
three  people  in  the  front  seat  of  the  Ford  coupe,  if 
the  deceased  Edward  Anthony  Souza  was  one  of 
those  three  people  if  their  presence  in  the  front  seat, 
and  particular  his  presence,  obstructed  the  view  of 
the  driver  to  the  front  or  sides  of  the  Ford  coupe, 
or  interfered  with  the  driver's  control  of  the  driving 
mechanism  of  the  vehicle,  and  he  was  aware  of  this 
and  knowingly  so  placed  himself  and  remained  in  the 
Ford  automobile  so  as  to  bring  about  such  obstruc- 
tion of  the  view  of  the  driver  or  interference  with 
control  over  the  driving  mechanism,  he  was  guilty 
of  negligence  and  no  recovery  can  be  had  on  account 
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of  his  death,  if  that  negligence  was  a  proximate  cause 
of  the  accident. 

/s/  JAMES  A.  MYERS, 

/s/  CLIFTON  HILDEBRAND, 

HILDEBRAND,  BILLS  & 
McLEOD, 

Attorneys  for  Appellees. 

/s/  ARTHUR  B.  DUNNE, 

/s/  DUNNE  &  DUNNE, 

Attorneys  for  Appellant. 

[Endorsed]  :  FHed  April  27, 1949.  Paul  P.  O'Brien, 
Clerk. 
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No.  12,153 


IN  THE 


United  States 
Court  of  Appeals 

For  the  Ninth  Circuit 


Southern  Pacific  Company,  a  corpora- 
tion, 

Appellant, 

vs. 

John  Martin  Souza,  Lucille  Josephine 
SouzA,  James  Lawrence  Souza,  Benja- 
min Souza,  minors,  by  and  through 
their  Guardian  ad  Litem,  Josephine 
Souza,  Josephine  Souza,  individually, 
and  Mary  Adele  Souza  and  Geraldine 
Souza,  Lawrence  Souza  and  Richard 
Souza,  Minors,  by  and  through  their 
Guardian  ad  Litem,  H.  G.  Eastman, 

Appellees. 


Appellant's  Opening  Brief 


I. 
PLEADINGS,  PROCEEDINGS  AND  JURISDICTION 

About  9 :02  A.M.  on  October  11,  1945,  at  the  intersection 
of  Beckwith  Road  and  the  main  line  track  of  Southern 
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Pacific  Company,  Stanislaus  County,  California,  an  **  un- 
guarded" grade  crossing  two  miles  or  more  north  of 
Modesto,  a  Southern  Pacific  Company  light  engine,  No. 
2478^  running  north  (railroad  west)  as  train  2/59,  struck 
a  Ford  Coupe  automobile  which  was  going  east  (see  plead- 
ings, R.  4,  5,  8,  9,  14,  15,  18,  24  and  28).  The  Ford  Coupe 
was  owned  and  operated  by  John  Martin  Souza,  a  minor 
(R.  7,  75,  98).  Riding  with  him  were  his  father,  Antonio 
Azevedo  Souza,  and  his  brother,  Edward  A.  Souza. 
Antonio  and  Edward  were  killed.  John  was  slightly  in- 
jured. The  automobile  was  demolished.  E.  S.  Glanville 
was  the  engineer,  and  H.  J.  Johnston  was  the  fireman  of 
the  locomotive  (see  pleadings  R.  4,  5,  8,  9,  15,  17,  18,  24, 
28,  and  R.  98-100,  218-219,  and  421).  Engineer  Glanville 
died  before  the  trial  (R.  41,  42,  46,  53,  55,  84,  85,  228). 

On  August  12,  1946  three  actions  were  commenced  in 
the  Superior  Court  of  the  State  of  California  in  and  for 
the  City  and  County  of  San  Francisco,  No.  356,358  by 
Josephine  Souza  and  the  surviving  Souza  children  for 
$151,157.38  damages  on  account  of  the  death  of  the  hus- 
band and  father,  Antonio,  No.  356,359  by  John  Martin 
Souza  (by  his  guardian  ad  litem)  for  $15,650.00  damages 
for  injuries  to  himself  and  damage  to  his  automobile,  and 
No.  356,360  by  Geraldine  Souza,  the  wife  of,  and  by  the 
children  of,  Edward  (by  their  guardian  ad  litem)  for 
$151,129.38  damages  on  account  of  the  death  of  Edward. 
In    each    action    the    defendants    named    were    Southern 


1.  This  is  the  number  given  in  the  pleadings.  This  is  incor- 
rect. The  number  was  2487  (R.  91,  92).  Nothing  turns  on  the 
number. 
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Pacific  Company,  Glanville,  the  engineer,  and  Johnston,^ 
the  fireman.  The  charges  were  the  same  in  each  complaint 
and  were  that  "said  defendants,  and  each  of  them,  so 
carelessly  and  negligently  operated  and  propelled  defend- 
ants' locomotive,  as  aforesaid,  as  to  cause  said  engine  to 
collide  with  the  automobile"  driven  by  John  and  in  which 
Antonio  and  Edward  were  riding  (R.  5,  9,  15)  (Complaints 
R.  2-17). 

Defendants  Southern  Pacific  Company  and  Glanville 
appeared  and  answered  in  each  action  (R.  17-32),  ad- 
mitted the  accident,  denied  all  charges  of  negligence  (R. 
19,  25,  29)  and  set  up  various  separate  defenses:  Con- 
tributory negligence  of  each  occupant  of  the  Ford  Coupe, 
that  the  negligence  of  the  driver,  John  Martin  Souza,  was 
the  sole  proximate  cause  of  the  accident,  and  that  John 
Martin  Souza  was  guilty  of  negligence  which  was  a  proxi- 
mate cause  of  the  accident  and  that  this  negligence  was 
imputable  to  his  father  and  brother  because  all  were 
engaged  in  a  joint  undertaking  and  venture  (R.  21,  31) 
and  John  was  their  agent  (R.  22,  32)  and  to  the  father  on 
the  additional  ground  that  John  was  a  minor,  driving 
with   the  father's   consent^   and   California   Vehicle   Code 

2.  Although  plaintiffs  served  Johnston  with  summons  and 
complaint  and  took  his  deposition,  they  elected  not  to  proceed 
against  him.  He  never  appeared  and  plaintiffs  dismissed  as  to 
him  (R.  200  et  seq.). 

3.  The  facts,  that  John  was  a  minor  and  was  driving  with 
his  father's  consent  (the  father  was  in  the  coupe)  appear  from 
the  pleadings  and  were  conceded  in  the  plaintiffs'  opening  state- 
ment (R.  77). 


I 


4 
§352 (b)-*  applied.5  « 

By  stipulation  of  April  1,  1947,  and  order  of  April  10, 
1947,  the  three  actions  were  ''consolidated  into  one  action" 
entitled  John  Martin  Souza,  et  al.,  Plaintiffs,  vs.  Southern 
Pacific  Company,  et  al.,  Defendants,  No.  356,358,  Consoli- 
dated Cause  (R.  33,  34). 

The  Consolidated  Cause  came  on  for  trial  on  April  19, 
1948  before  the  Superior  Court  of  the  State  of  California 
in  and  for  the  City  and  County  of  San  Francisco,  and  the 


4.  Cal.  Veh.  Code  §352 (b)  provides:  ''Any  negligence  or 
wilful  misconduct  of  a  minor  whether  licensed  or  not  under  this 
code  in  driving  a  motor  vehicle  upon  a  highway  with  the  express 
or  implied  permission  of  the  parents  or  the  person  or  guardian 
having  custody  of  the  minor  shall  be  imputed  to  such  parents 
or  such  person  or  guardian  for  all  purposes  of  civil  damages,  and 
such  parents  or  such  person  or  guardian  shall  be  jointly  and  sev- 
erally liable  with  such  minor  for  any  damages  proximately  result- 
ing from  such  negligence  or  wilful  misconduct." 

5.  Milgate  v.  Wraith,  19  C.2d  297,  121  P.  2d  10;  Rawlins  v. 
Lory,  44  C.A.2d  20,  111  P.2d  973;  Solloway  v.  Watts,  58  C.A.2d 
595,  137  P.2d  477 ;  Orover  v.  Sharp  etc.  Co.,  66  C.A.2d  736,  153 
P.2d  83  (hr.  den.). 

6.  Cal.  Veh.  Code  §352 (b)   imputes  negligence  to  the  parent 
for  all  purposes  so  that  the  negligence  of  the  minor  will  be  a 
defense  to  an  action  brought  on  behalf  of  the  parent  or  for  the 
parent's  death  This  was  recognized  in  Solloway  v.  Watts,  supra,  \ 
at  page  597  where  the  court  said :  ' '  The  imputation  of  negligence  j 
to  a  parent  is  not  limited  to  actions  of  third  persons  against  the  ^ 
parent  but  it  extends  to  actions  in  which  the  parent  seeks  redress  ! 
and   damages.    The    imputation    extends    to   all    cases    where    the  ! 
rights  and  obligations  of  parents  are  invoked  in  civil  actions  for  i 
damages.  Such  was  the  holding  in  Milgate  v.  Wraith,  19  Cal.  2d  \ 
297    [121  P. 2d  10],  where  the  negligence  of  a  person  using  an  i 
automobile  with  permission  of  the  owner  was  involved  and  where 
under  a  code  provision  similar  to  the  one  above  quoted  the  obli- 
gations   of   the    owner    were    determined."    See    also    Milgate    v. 
Wraith,  so  construing  the  identical  language  used  in  §402  of  the 
Vehicle  Code. 
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fact  of  death  of  defendant  E.  S.  Glanville  was  suggested 
to  the  court,  whereupon  the  plaintiffs,  by  their  counsel, 
announced  themselves  as  ready  for  trial  without  having 
had  summons  and  complaint  in  said  consolidated  cause,  or 
any  of  the  three  actions  thereof,  served  upon  defendant 
H.  J.  Johnston  or  any  of  the  defendants  sued  by  fictitious 
names  and  without  continuing  the  cause  for  the  service 
of  summons  and  complaint  on  any  of  said  defendants.  By 
so  announcing  themselves  as  ready  for  trial,  plaintiffs 
thereby  voluntarily  elected  to  proceed  with  the  action 
against  defendant  Southern  Pacific  Company  alone,  and 
such  election  amounted  to  a  complete  severance  of  the 
action  as  to  the  non-resident  Southern  Pacific  Company, 
and  there  existed  in  said  action  a  separable  controversy 
between  the  resident  plaintiffs  and  the  non-resident 
defendant  Southern  Pacific  Company.  Upon  the  announce- 
ment by  plaintiffs  to  proceed  with  the  trial,  said  action, 
which  prior  to  and  up  to  the  time  of  said  announcement 
had  not  been  removable  to  a  United  States  District  Court, 
thereupon  and  for  the  first  time  became  removable  to  the 
proper  United  States  District  Court.  Appellant  Southern 
Pacific  Company  thereupon  filed  its  verified  petition  for 
removal  of  the  action  to  the  District  Court  of  the  United 
States  in  and  for  the  Northern  District  of  California, 
Southern  Division  and  duly  made  and  filed  with  said  peti- 
tion its  bond  (R.  35-45).  Prior  to  filing  said  petition 
appellant  gave  notice  thereof,  and  after  the  filing  of  said 
petition  and  bond  they  were  duly  presented  to  the  Supe- 
rior Court,  and  the  court  having  considered  the  same, 
made  its  order  accepting  the  bond  as  good  and  sufficient 
and  ordered  that  the  consolidated  cause  be  removed  to  the 
District  Court  of  the  United  States  in  and  for  the  North- 
ern District  of  California,  Southern  Division  (R.  46-47). 


6       . 

On  May  3,  1948,  appellant  Southern  Pacific  Company 
filed  the  certified  copy  of  the  record  on  removal  from  the 
Superior  Court  of  the  State  of  California  in  and  for  the 
City  and  County  of  San  Francisco  with  the  Clerk  of  the 
District  Court  of  the  United  States  for  the  Northern  Dis- 
trict of  California,  Southern  Division,  and  said  consoli- 
dated cause  was  thereupon  designated  as  No.  28040-R  in 
the  records  of  the  District  Court  (R.  2). 

On  May  24,  1948  plaintiffs,  pursuant  to  notice  of  motion 
therefor,  made  a  motion  to  remand  the  consolidated  cause 
to  the  Superior  Court  of  the  State  of  California  in  and 
for  the  City  and  County  of  San  Francisco  on  the  grounds 
stated  in  its  written  notice  of  motion  to  remand  (R.  48- 
54).  Plaintiffs'  motion  to  remand  was  denied  by  a  written 
order  dated  June  28,  1948  (R.  55). 

The  consolidated  cause  was  tried  July  20-23,  1948  (R. 
56,  57,  73,  403),  a  motion  for  a  directed  verdict  in  favor 
of  defendant  and  appellant  Southern  Pacific  Company 
was  made  (R.  359-360)  and  denied  (R.  360),  and  a  verdict 
of  $1150  in  favor  of  John  Martin  Souza,  the  driver,"^ 
$31,047.38  for  the  death  of  Edward  A.  Souza,«  and  $16,- 
157.38  for  the  death  of  Antonio  A.  Souza^  was  returned 
against  appellant.  Judgment  was  entered  on  the  verdict 
for  appellees  and  against  appellant  on  July  26,  1948  (R. 
57). 

Appellant,  on  July  31,  1948,  served  and  filed  its  notice 
of  motion  for  judgment  notwithstanding  the  verdict  and 
for  new  trial    (R.   59-63).   The  motions   were   denied   on 


7.  For  injury  to  him  and  damage  to  the  Ford  Coupe. 

8.  The  son  and  brother.  In  favor  of  his  widow  and  children. 

9.  The  father.  In  favor  of  his  widow  and  children,  including 
the  driver  John. 


S  A  L  I  D  A 


SCALE  -  ONE  INCH  ON  MAP  EOUALS  ONE  HUNDRED  FEET  ON  GROUND 


mk, 


S    A    L    I    D    A 


SCALE-ONE   INCH  ON  MAP   EQUALS    TWENTY    FEET    ON  GROUND 


7 
September  22,  1948  (R.  66).  On  October  21,  1948  appellant 
filed  its  notice  of  appeal  and  designation  of  record   (R. 
70)  and  its  bond  was  approved  and  filed. 

The  jurisdiction  of  the  District  Court  is  based  on  28 
U.S.C.A.  §71,  as  in  effect  as  amended.  The  jurisdiction 
of  this  Court  is  sustained  by  28  U.S.C.A.  §1291,  §1294, 
§2107  and  the  Federal  Rules  of  Civil  Procedure,  Rule  73. 

II. 
STATEMENT  OF  THE  CASE 

North  of  Modesto,  the  Southern  Pacific  private  right 
of  way  runs  generally  northwesterly  parallel  to  and  west 
of  Highway  99,  which  is  a  divided  highway  at  that  point. 
About  two  miles  north  of  Modesto,  a  local  two  lane  county 
road,  Beckwith  Road,  comes  into  Highway  99  from  the 
northwest  at  an  angle  of  approximately  45°  and  immedi- 
ately before  joining  Highway  99  crosses  the  Southern 
Pacific  right  of  way  and  the  single  main  line  track  parallel 
to  Highway  99. 

The  crossing  is  a  typical  open  country  railroad  crossing 
at  grade.  There  were  the  usual  standard  crossbuck  warn- 
ing signs.  A  conception  of  the  locality,  position  of  the 
road,  the  railroad  tracks,  Highway  99,  location  of  fixed 
objects  and  the  like  can  best  be  had  from  two  diagrams. 
Court's  Exhibits  1  and  2.^^  These  diagrams  are  repro- 
duced herein  for  convenience  of  the  Court.  In  reproducing 
them,  a  reduction  in  size  was  made.  Various  dimensions, 
however,  are  shown  on  the  diagrams.  In  addition,  dis- 
tances can  be  scaled  from  the  diagrams,  for  though  the 


10.  Introduced  as  the  Court's  Exhibits  1  and  2  on  Defend- 
ant's opening  statement  (R.  89,  90).  They  were  prepared  by  an 
engineer  from  a  survey  and  are  accurately  drawn  to  scale. 
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scale  on  the  Exhibits  will  not  apply,  the  graphic  scales 
upon  each  diagram  were,  of  course,  reduced  proportion- 
ately, and  in  the  same  ratio  as  the  diagram  as  a  whole. 

Beckwith  Road,  at  the  point  of  the  accident  is  perfectly 
straight  as  it  approaches  the  crossing.  Although  straight, 
it  does  not  intersect  the  tracks  at  a  right  angle,  but  the 
angle  of  approach  favors  the  driver's  view  down  the 
tracks  in  the  direction  from  which  the  locomotive  was 
coming.  On  the  approach  to  the  crossing  along  Beckwith 
Road,  as  indicated  on  the  diagrams,  there  are  a  reflector- 
ized  advance  warning  sign  off  the  road  and  a  railroad 
crossing  warning  sign  painted  on  the  pavement  (Court's 
Exhibit  1,  R.  122,  Def 's  Ex.  A,  B). 

The  view  of  the  driver  approaching  this  track  is  dem- 
onstrated by  the  pictures  in  evidence.  Defendant's  Exhibit 
I  is  here  reproduced  showing  the  view  down  the  tracks  in 
the  direction  from  which  the  locomotive  was  coming. ^°^ 
From  a  point  60  feet  from  the  tracks  on  the  perpendicular 
(during  which  an  automobile  must  travel  90  feet)^^  the 
view  down  the  tracks  is  open  and  free  both  ways.  Farther 
back  there  is  a  low  row  of  grape  vines,  but  there  was  no 
evidence  and  there  was  no  claim  that  they  interfered  with 
the  view  at  the  eye  level  of  a  driver  of  an  automobile.  A 
train  is  clearly  seen  in  the  photograph  reproduced  here. 


10a.  The  photograph  reproduced  here  is  Defendant's  Ex- 
hibit I  taken  on  Beckwith  Road,  75  feet  west  of  the  tracks  and 
looking  in  the  direction  from  which  the  engine  was  coming  (R. 
128-129).  It  shows  the  driver's  view  at  that  point. 

11.  See  Court's  Exhibit  2.  Since  the  road  approaches  the 
track  at  an  angle  the  distance  along  the  road  to  the  track  (90 
ft.)  is  more  than  the  perpendicular  distance  (60  ft.).  The  Souza 
automobile  travelled  the  greater  distance  (90  ft.)  with  a  clear, 
unobstructed  view. 
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There  was  nothing  to  prevent  its  being  seen,  if  one  looked, 
from  Beckwith  Road. 

All  three  occupants  of  the  Souza  automobile  were  famil- 
iar with  Beckwith  Road  and  its  approach  to  and  the  rail- 
road crossing.^-  They  all  lived  on  a  ranch  northwest  of 
Modesto,  about  three  miles  from  the  crossing  (R.  81,  98, 
99). 

John  Souza,  the  driver,  was  19  at  the  time  of  the  accident 
(R.  98).  He  had  acquired  the  1941  Ford  Coupe,  which  he 
was  driving  at  the  time  of  the  accident,  about  seven  months 
before  but  had  neither  a  driver's  license  nor  an  instruc- 
tion permit  at  the  time  of  the  accident  (R.  116-117).  This 
was  known  to  his  father  and  brother  Edward  (R.  117). 

At  the  time  of  the  accident  John  and  his  father  and 
brother  Edward  were  going  to  look  at  a  ranch  (R.  100) 
which  John  had  seen  advertised  (R.  118),  and  which  was 
thought  suitable  to  stock  with  l)eef  and  in  regard  to  which 
John  wanted  their  help,  advice  and  approval  (R.  101,  118, 
119,  120,  121,  122).  They  were  talking  over  the  ranch  on 
the  way  to  it  just  before  the  accident  (but  not  at  the  time 
of  the  accident).  All  three  were  in  the  front  seat,  John 
was  driving,  his  brother  Edward  sat  in  the  middle  and  his 
father  sat  on  the  extreme  right  (R.  100).  The  father's 
consent  to  his  minor  son's  driving  was  not  disputed.^^ 


12.  There  never  was  an  issue  on  this.  Plaintiffs'  attorney 
conceded  in  his  opening  statement  that  "*  *  *  young  Mr.  Souza 
was  very  familiar  with  this  particular  crossing.  *  *  *"  (R.  81). 

13.  The  father  was  riding  with  his  son.  Plaintiffs'  opening 
statement  concedes  that  the  Vehicle  Code  imputes  negligence,  if 
any,  to  the  person  allowing  him  to  drive  "so  in  that  situation, 
from  the  standpoint  of  Mrs.  Josephine  Souza  and  the  standpoint 
of  her  children,  that  is,  the  minor  children,  as  well  as  the  adult 
children,  and  from  the  standpoint  of  John  ]\Iartin  Souza,  the 
same  law  applies"   (R.  77). 
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John  testified  that  he  drove  along  Beckwith  Eoad  about 
35  to  40  miles  per  hour  but  slowed  down  about  100  to 
200  feet  from  the  crossing  (R.  102).  At  60  feet  from  the 
tracks,  with  no  obstruction  to  his  view,  he  says  he  was 
going  about  15  miles  per  hour  (R.  103).  He  testified  that 
he  stopped  about  20  feet  from  the  crossing  (R  1.03), 
looked  both  ways  and  didn't  look  again  to  his  right  until 
he  was  on  the  tracks  at  which  time  he  saw  a  locomotive 
50  to  75  feet  away  (R.  104).  There  was  evidence  that  he 
didn't  stop  before  crossing  the  tracks  (R.  334,  335). 

John  testified  he  heard  no  whistle  or  bell  or  noise  of  the 
engine  before  seeing  it  (R.  109).  The  window  of  the  car 
on  the  right  hand  side  was  rolled  up.  There  was  evidence 
that  the  whistle  and  bell  were  sounded  and  evidence  that 
they  were  not.  There  was  no  evidence  that  the  train  made 
no  noise.  On  the  contrary,  the  attention  of  two  independent 
witnesses,  across  the  highway,  was  attracted  to  the  engine 
before  the  accident  by  noise  it  was  making  as  it  came 
down  the  tracks  (R.  333,  334,  330,  349,  323).  One  of  them 
described  it  as  rattling  of  wheels  and  side  rod  plunger 
pounding  (R.  333,  349).  John  didn't  even  hear  the  eng-ine 
when  he  was  on  the  tracks  when  he  looked  up  to  see  the 
engine  only  50-75  feet  away  (R.  111). 

John  claimed  that  he  could  see  only  600  feet  down  the 
track  (R.  104),  because  of  a  haze  or  mist.  The  sun  was  up, 
had  been  up  for  from  three  to  four  hours.  There  was  testi- 
mony that  it  was  a  clear  day.  One  of  plaintiff's  witnesses 
testified  that  he  saw  the  accident  from  a  point  at  least 
1,162  feet  away^^  and  saw  the  engine  continue  on  an  addi- 


14.     Witness  Oran  Davis  testified  he  was   at  the   intersection 
of   Dale   Road   and   Highway    99    when   he    saw    the    automobile 
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tional  1,000  feet  farther  from  him,  so  that  his  range  of 
visibility  was  no  less  than  2,162  feet  (R.  169,  170,  186,  187). 
The  engine  involved  was  a  passenger  engine,  running- 
light  or  without  cars.  The  front  of  the  locomotive  had  been 
!  painted  a  silver  color  (Plaintiff's  Exhibit  10,  R.  428-429) 
!  as  an  added  precaution  for  motorists  to  make  it  visible  at 
a  greater  distance.  Its  speed  was  estimated  by  eye  wit- 
nesses at  25  to  40  and  at  60  miles  per  hour.  The  highest 
[  speed   attributed   to   it,   by   one    of   plaintiff's   witnesses, 

was  65  to  70  miles  per  hour. 
i       In  the  collision,  John  received  minor  injuries,  his  father 
i  was   instantly  killed,    and   his   brother   Edward   received 
injuries  from  which  he  later  died. 

III. 
SUMMARY  OF  POINTS  TO  BE  DISCUSSED 

We  propose  to  argue : 

1.  Under   the   evidence,   John   Souza,   the   driver,  was 
guilty   of   contributory  negligence   as   matter   of   law,   in 

i  driving  his  automobile  onto  the  railroad  tracks  in  plain 
1  view  of  an  approaching  locomotive,  which  on  his  testi- 
mony could  have  been  seen  by  him  for  the  last  600  feet 
of  its  approach,  but  was  not  seen  by  him  until  it  was  50 
to  75  feet  from  him.  The  court  erred  in  submitting  John's 
case  to  the  jury. 

2.  The  negligence  of  John  Souza,   the   driver,  is   im- 
puted as  matter  of  law  to  his  father  by  reason  of  §352  (b) 

:   of  the  Vehicle  Code  of  the  State  of  California.  The  court 
i   erred  in  submitting  the  father's  case  to  the  jury.  Even  if 


approachino-  the  r-rossino:  and  saw  the  locomotive.  The  distance 
along  Highway  99  from  Dale  Road  to  Beekwith  Road  was  meas- 
ured at  1162  feet  (R.  274-275).  It  would  be  further  to  the  scene 
of  the  accident. 
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we  are  wrong  in  this  it  still  remains  the  court  erred  in  the 
manner  in  which  this  issue  was  submitted  to  the  jury,  in 
permitting  the  jury  to  determine  as  a  fact  whether  the 
Vehicle  Code  applied  to  this  case.  It  applied  as  a  matter 
of  law  and  the  preliminary  question  of  fact  submitted  to 
the  jury  was  not  in  dispute. 

3.  There  was  evidence  from  which  the  jury  could  have 
found  that  all  three  occupants  of  the  automobile  were 
engaged  in  a  joint  venture  and  the  court  erred  in  refusing 
to  submit  that  issue  and  the  question  of  agency  as  between 
them  to  the  jury. 

4.  The  court  erred  in  the  granting  of  certain  of  plain- 
tiffs' instructions  and  in  the  refusal  of  certain  of  defend- 
ant's instructions  and  by  doing  so  the  jury  was  not  prop- 
erly instructed,  to  the  prejudice  of  appellant,  as  to  the 
issues  which  were  submitted  to  the  jury. 

5.  The  court  erred  in  denying  appellant's  motions 
after  judgment. 

IV. 

SPECIFICATION  OF  ERRORS 

1.  The  court  erred  in  denying  appellant's  motion  for  a 
directed  verdict  as  to  the  case  of  and  complaint  on  behalf 
of  John  Martin  Souza  (R.  359,  360). 

2.  The  court  erred  in  denying  appellant's  motion  for  a 
judgment  notwithstanding  the  verdict  as  to  the  case  of 
and  complaint  on  behalf  of  John  Martin  Souza  (R.  50- 
61,  66). 

3.  The  court  erred  in  denying  appellant's  motion  for  a 
directed  verdict  as  to  the  case  of  and  complaint  on  behalf 
of  the  death  of  Antonio  Azevedo  Souza  (R.  359,  360). 

4.  The  court  erred  in  denying  appellant's  motion  for  a 
judgment  notwithstanding  the  verdict  as  to  the  case  of 
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and  complaint  on  behalf  of  the  death  of  Antonio  Azevedo 
Souza  (R.  59-61,  66). 
^  The  court  erred  in  its  charge  to  the  jury  as  follows : 
"5.  *'I  respectfully  object  to  the  modification  of  defend- 
ant's proposed  instruction  No.  37,  which  left  to  the  jury 
the  question  of  the  consent  of  the  father  to  the  driver 
of  the  automobile  as  a  matter  of  fact,  instead  of  instructing 
that  that  is  a  matter  of  law"  (R.  397).  Defendant's  pro- 
posed instruction  No.  37  is  as  follows: 

''Defense  Instruction  No.  37 

By  Section  352(b)  of  the  California  Vehicle  Code, 
in  effect  at  the  time  of  this  accident,  it  is  provided 
that  any  negligence  of  a  minor,  whether  licensed  or 
not  under  that  code  in  driving  a  motor  vehicle  upon 
a  highway  with  the  express  or  implied  permission  of 
his  parents,  shall  be  imputed  to  such  parents  for  all 
purposes  of  civil  damages.  Accordingly,  if  in  this 
case  there  was  any  negligence  on  the  part  of  the 
driver,  John  Martin  Souza,  which  was  a  proximate 
cause  of  the  accident  and  death  of  his  father  Antonio 
I  Azevedo  Souza,  such  negligence  is  to  be  imputed  to 

j  the  father  with  the  same  effect  as  though  the  father 

himself  had  been  guilty  of  negligence."  (R.  446,  447) 

The  Court  charged:    "By  Section  352(b)    of  the  Cali- 

fornia  Vehicle  Code,  in  effect  at  the  time  of  this  accident, 

I    it  is  provided  that  any  negligence  of  a  minor  whether 

licensed  or  not  under  that  code  in  driving  a  motor  vehicle 

upon  a  highway  with  the  express  or  implied  permission 

1    of  his  parents  shall  be  imputed  to  such  parents  for  all 

!    purposes  of  civil  damages.  Accordingly,  if  you  find  from 

I    a  preponderance  of  the  evidence  that  John  Martin  Souza, 
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a  minor,  drove  the  automobile  with  the  permission,  express 
or  implied,  of  his  parents  and  that  there  was  negligence 
on  his  part  which  was  a  proximate  cause  of  the  accident 
and  of  the  death  of  his  father,  Antonio  Azevedo  Souza, 
such  negligence  is  to  be  imputed  to  the  father  with  the 
same  effect  as  though  the  father  himself  had  been  guilty 
of  negligence"  (R.  386,  387). 

6.  "I  respectfully  except  to  the  giving  of  Plaintiff's 
Proposed  Instruction  No.  9,  in  substance  and  in  effect 
stating  to  the  jury  that  the  plaintiffs  were  entitled  to 
anticipate  that  the  defendant  would  exercise  care  in  the 
operation  of  its  locomotive,  and  in  connection  with  that  I 
respectfully  object  and  except  to  the  denial  of  the  Defense 
Proposed  Instruction  No.  27,  which  would  have  told  the 
jury  that  the  operators  of  the  train  were  entitled  to 
assume  that  any  traveler  traveling  upon  the  highway 
would  perform  duties  that  the  laws  of  the  State  impose 
upon  him"  (R.  397,  398).  The  Plaintiff's  Proposed  In- 
struction No.  9  was  read  by  the  court  as  follows: 

''You  are  instructed  that  a  person  in  the  exercise 
of  ordinary  care  and  caution,  himself,  in  approaching 
a  railroad  track,  has  a  right  to  anticipate  until  his 
faculties  inform  him  to  the  contrary,  that  those  in 
charge  of  a  railroad  train  which  might  be  approach- 
ing such  crossing  would  exercise  ordinary  care  and 
caution,  as  required  by  law."  (R.  380) 

Defendant's  Proposed  Instruction  No.  27  is  as  follows: 

''Defense  Instruction  No.  27 

In  considering  the  conduct  of  those  in  charge  of  the 
railroad  locomotive  and  in  passing  on  the  claim  that 
defendant  was  guilty  of  negligence  in  operating  and 
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propelling  it,  you  will  bear  in  mind  that  the  engine- 
man,  until  put  on  notice  to  the  contrary,  had  the  right 
to  assume  and  presume  that  any  person  operating  an 
automobile  toward  or  onto  the  railroad  track  would 
perform  the  duty  which  the  law  of  this  State  imposes 
upon  the  driver  of  such  an  automobile  and,  in  the 
reasonable  exercise  of  his  faculties  of  observation  and 
caution,  would  not  attempt  to  cross  the  track  in 
dangerous  proximity  to  an  approaching  railroad  loco- 
motive if  the  same  were  plainly  open  to  view  so  that 
collision  with  the  locomotive  could  be  avoided  if  the 
automobile  driver  exercised  reasonable  care  and  com- 
plied with  the  duties  imposed  upon  him  by  law.  Ac- 
cordingly, in  considering  this  case,  you  must  con- 
sider the  duties  which  the  law  imposed  upon  John 
Martin  Souza,  the  driver  of  the  automobile,  in  the 
operation  of  that  automobile,  as  he  approached  the 
railroad  track,  not  only  from  the  point  of  view  of 
determining  whether  there  was  any  negligence  on  his 
part,  but  also  from  the  point  of  view  of  the  bearing 
which  the  duties  he  was  required  to  perform,  and 
which  in  the  absence  of  notice  to  the  contrary  the 
enginemen  were  entitled  to  assume  he  would  perform, 
may  have  on  the  claim  of  negligence  on  the  part  of 
defendant."  (R.  445,446) 

y  7.  ''We  respectfully  object  and  except  to  the  failure 
to  submit  the  question  of  joint  enterprise  to  the  jury  as  a 
question  of  fact,  and  the  question  of  agency  as  a  question 
of  fact  as  between  the  two  brothers"  (R.  398).  Defendant 
requested  instructions  as  follows: 

:  "Defense  Instruction  No.  38 

I  If  you  find  that  at  the  time  of  this  accident  John 

I  Martin    Souza    and    his    brother,    Edward    Anthony 
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Souza,  in  the  use  and  operation  of  the  automobile  were 
engaged  in  a  joint  venture  or  enterprise,  and  in  the 
use  of  the  automobile  were  engaged  in  a  common  un- 
dertaking in  which  they  had  a  community  of  interest 
and  in  respect  of  which  each  exercised  or  had  the  right 
to  exercise  an  equal  or  joint  control  and  direction  and 
there  w^as,  in  the  use  of  the  automobile,  a  mutual 
agency  such  that  the  driver,  although  he  was  the 
owner  of  the  automobile,  was  operating  it  not  alone 
for  his  own  benefit,  but  as  well  for  the  benefit  of  his 
brother  and  as  his  agent,  then,  any  negligence  on  the 
part  of  the  brother  John  Martin  Souza,  who  was 
driving  the  automobile,  is  to  be  imputed  to  the  de- 
ceased brother  Edward  Anthony  Souza  with  the  same 
legal  effect  as  though  the  deceased  brother  himself 
had  been  guilty  of  negligence"  (R.  447). 

''Defense  Instruction  No.  39 

Even  if  you  should  find  that  the  father,  Antonio 
Azevedo  Souza,  w^as  not  himself  negligent  or  that 
the  deceased  brother,  Edward  Anthony  Souza,  was 
not  himself  negligent,  still,  if  the  brother  and  son 
who  was  driving,  John  Martin  Souza,  was  guilty  of 
contributory  negligence  in  the  operation  of  the  auto- 
mobile and  und^r  the  facts  of  the  case  and  the  in- 
structions, his  negligence  is  to  be  imputed  to  either 
the  deceased  father  or  the  deceased  brother  there  can 
be  no  recovery  on  account  of  the  death  of  the  person 
to  whom  such  negligence  is  to  be  imputed  and  the 
negligence  of  the  driver  will  have  the  same  legal 
effect  to  bar  any  recovery  for  death  as  though  the 
person  to  whom  such  negligence  is  imputed  had  him- 
self been  guilty  of  contributory  negligence"  (R.  447, 
448). 
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8.  '*We  respectfully  object  and  except  to  the  failure 
to  give  Defense  Proposed  Instruction  No.  56,  which  would 
have  told  the  jury  that  if  the  circumstances  were  such 
that  the  plaintiff  must  have  seen,  the  driver  must  have 
seen  an  approaching  locomotive — 

[The  court  interrupted,  followed  by  discussion.] 

We  object  and  except  to  the  failure  to  give  Defendant's 
Proposed  Instruction  No.  56  which  would  have  told  them 
if  the  approach  of  the  locomotive  could  have  been  learned, 
he  did  not  look  or  failed  to  and  crossed  in  front  of  it" 
(R.   398,   399).    Said   requested   instruction   No.    56   is   as 

follows : 

*' Defense  Instruction  No.  56 

If  the  driver  of  the  automobile,  on  the  occasion  of 
the  accident  complained  of,  and  in  view  of  the  phys- 
ical facts  then  existing  at  the  scene  of  the  accident, 
had  he  exercised  ordinary  care,  must  have  learned  of 
the  approach  of  the  locomotive  in  time  to  have 
avoided  collision  with  it,  by  using  ordinary  care,  then 
the  very  fact  that  the  automobile  collided  with  the 
engine  raises  a  presumption  that  he  did  not  take  the 
required  precautions  and  did  not  look  or  listen 
{Loftus  V.  Rij.,  166  Cal.  464;  Koster  v.  S.  P.,  207  Cal. 
753),  or  that,  having  looked  and  listened,  he  en- 
deavored to  cross  immediately  in  front  of  the  ap- 
!  proaching  train,  and  in  either  of  such  events,  if  so 

you    find,    his    conduct    would    constitute    negligence 
proximately  contributing  to  the  accident"   (R.  448). 

]  9.  "We  respectfully  except  and  object  to  the  failure 
i|  to  give  Defense  Proposed  Instruction  No.  5S,  which  in 
j;    substance  and  effect  states  that  if  the  circumstances  were 
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such  that  the  driver,  by  looking,  must  have  seen  the  loco- 
motive in  time  to  have  avoided  it,  any  testimony  that  he 
looked  and  did  not  see  may  be  disregarded  by  the  jury" 
(R.  400).  Said  instruction  No.  58  is  as  follows: 

''Defense  Instruction  No.  58 

Neither  the  court  nor  the  jury  is  bound  by  the  mere 
declaration  of  a  witness,  no  matter  how  improbable, 
incredible,  or  impossible  that  declaration  may  be.  The 
court  or  jury  is  only  bound  by  swearing  credibility 
[credibly] ,  that  is  to  say,  credible  swearing  is  all  that 
is  to  conclude  either  the  court  or  the  jury  in  its  judg- 
ment. It  is  not  enough  for  a  witness  to  say  that  he 
looked  with  unseeing  eyes  or  listened  with  unhearing 
ears.  If  the  established  facts  and  conditions,  includ- 
ing the  physical  surroundings  at  the  scene  of  the 
accident,  were  such  that  before  the  accident,  and 
before  leaving  a  place  of  safety,  the  driver  John 
Martin  Souza,  if  he  had  looked  in  the  direction  from 
which  the  locomotive  came,  must  have  seen  it  in  time 
to  have  avoided  being  struck  by  it,  by  exercise  of 
reasonable  care,  and  must  have  seen  it  while  he  was 
in  a  place  of  safety,  then  I  instruct  you  that  any 
testimony,  if  such  there  has  been,  that  in  such  cir- 
cumstances he  did  look,  but  did  not  see  the  locomo- 
tive, may  be  disregarded  by  you"  (R.  449). 

10.  "We  respectfully  except  and  object  to  the  failure 
to  give  Defense  Proposed  Instruction  No.  58-A,  which 
would  have  told  the  jury  the  mere  fact  that  two  other 
persons  were  in  the  car  did  not  relieve  them  or  any  of 
them  from  the  duty  of  exercising  ordinary  care"  (R. 
400).  Said  Proposed  Instruction  No.  58-A  is  as  follows: 
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*' Defense  Instruction  No.  58-A 

The  mere  fact  that  Antonio  Azevedo  Souza  and 
Edward  Anthony  Souza  were  not  physically  driving 
and  operating  the  automobile  did  not  relieve  them  or 
either  of  them  from  the  duty  of  exercising  reasonable 
care  in  respect  of  the  operation  of  the  automobile, 
and  each  as  to  his  own  safety.  To  the  contrary,  each 
was  at  all  times  under  a  duty  to  exercise  such  care" 
(R.  449,  450). 

V. 

ARGUMENT 
A.     The  Rights  and  Duties  of  the  Railroad  and  Highway  Traveler 
at  a  Grade  Crossing  Are  Settled  and  Rules  Fixing  Standard 
of  Care  Required  of  Highway  Traveler  Are  Established  as 
Matter  of  Law. 

The  California  courts  have  repeatedly  recognized  that 
steam  railroad  grade  crossing  accidents  belong  to  a  class 
''of  cases  which  have  appeared  so  frequently  that  a  defi- 
nite standard  of  care  required  in  particular  circumstances 
has  been  laid  down  by  the  courts,  and  in  each  of  such 
classes  there  has  been  developed  a  rule  and  failure  to  com- 
ply with  such  standard  is,  as  matter  of  law,  negligence. 
Thus,  it  is  well  settled  that  the  'railroad  track  of  a  steam 
railroad  must  itself  be  regarded  as  a  sign  of  danger,  and 
one  intending  to  cross  must  avail  himself  of  every  oppor- 
tunity to  look  and  to  listen  for  approaching  trains'." 
{Hamlin  v.  P.  E.  Ry.  Co.,  150  Cal.  776,  778,  89  P.  1109.^^) 


15.  For  other  cases  recognizing  that  the  rules  for  steam  rail- 
road crossings  have  been  crystallized  and  standardized  see: 
Herbert  v.  S.  P.  Co.,  121  Cal.  227,  53  P.  651;  Scott  v.  San  Ber- 
nardino etc.  Co.,  152  Cal.  604,  93  P.  677 ;  Green  v.  L.  A.  etc.  Ry. 
Co.,  143  Cal.  31,  35,  76  P.  719 ;  Calif.  Rendering  Co.  v.  P.  E.  Ry. 
Co.,  205  Cal.  73,  76,  269  P.  922;  Koster  v.  S.  P.  Co.,  207  Cal. 
753,  766,  279  P.  788. 
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That  the  steam  railroad  cases  belong  to  a  particular  class 
in  which  the  rules  have  been  crystallized  and  standardized 
is  shown  by  those  cases  which  have  recognized  and  ap- 
plied the  distinction  between  such  cases  and  street  car 
cases  where  an  interurban  line  was  involved  and  have 
cited  the  railroad  cases  to  the  point  that  in  the  steam  rail- 
road case  the  traveler  must  exercise  greater  vigilance  and 
is  held  to  stricter  accountability  and  the  railroad  has 
greater  privilege  of  through  and  continuous  motion  than 
is  the  case  with  street  car  traffic  {Lund  v.  P.  E.  Ry.  Co., 
25  Cal.  2d  287,  153  P.2d  705i«;  Hamlin  v.  P.  E.  Ry.  Co.,'''' 
above;  Kramm  v.  Stockton  etc.  Co.,  3  Cal.  App.  606,  614, 
86  P.  738  (hr.  den.)  ;i«  Riney  v.  P.  E.  Ry.  Co.,  45  Cal.  App. 
145,  148,  187  P.  50). 

The  railroad  has  the  right  of  way.  It  is  the  duty  of  the 
traveler  to  "stop  and  look  and  listen  for  such  approach- 


16.  This  case  is  typical  of  the  type  of  case  in  which  this  ques- 
tion is  most  frequently  discussed.  It  was  the  case  of  an  interurban 
electric  car.  In  such  cases  the  courts  frequently  have  had  occasion 
to  notice  that  the  applicable  rules,  where  operation  is  in  the  open 
country  or  on  a  private  right  of  way  in  the  city,  are  those  of  the 
steam  railroad  cases.  Some  of  these  cases  are  cited  in  the  Lund 
Case.  See  in  addition  ,iV.  Y.  etc.  Co.  v.  U.  R.  B.,  191  Cal.  96,  100, 
215  P.  72;  L.  A.  T.  Co.  v.  Conneally,  136  Fed.  104  (CCA.  9); 
Bowe  V.  So.  Cal.  By.  Co.,  4  Cal.  App.  1,  5,  87  P.  220;  Billig  v. 
8.  P.  Co.,  192  Cal.  357,  362,  219  P.  992;  Calif.  Bendering  Co.  v. 
P.  E.  By.  Co.,  205  Cal.  73,  76,  269  P.  922;  Bunnels  v.  U.  B.  B., 
lib  Cal.  528,  531,  166  P.  18  (noticing  particularly  that  the  street 
car  rules  are  not  as  strict  as  the  steam  railroad  rules)  ;  Bahcock 
V.  P.  G.  <&  E.  Co.,  120  Cal.  App.  218,  224,  7  P.2d  736  (hr.  den.). 
This  listing  is  not  exhaustive. 

17.  Street  cars  and  steam  railroads  differ  "materially." 

18.  It  was  said  that  "the  courts  recognize  a  distinction  be- 
tween cases  of  injuries  by  street  railroads  and  cases  of  injuries 
by  'ordinary  steam  railroads'  "  and  that  "the  question  of  what 
is  ordinary  prudence  is  widely  different  in  the  two  cases." 
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ing  trains  or  cars,  and  to  yield  the  right-of-way  to  such 
cars  or  trains."  {Billig  v.  8.  P.  Co.,  192  Cal.  357,  219  P. 
9'92;  Roster  v.  S.  P.  Co.,  207  Cal.  753,  762,  279  P.  788; 
Green  v.  L.  A.  etc.  Ry.  Co.,  143  Cal.  31,  46,  76  P.  719  ;i» 
N.  Y.  etc.  Co.  V.  U.  R.  R.,  191  Cal.  96,  215  P.  72). 

'*The  railroad  track  of  a  steam  railroad  must  itself  be 
regarded  as  a  sign  of  danger,  and  one  intending  to  cross 
must  avail  himself  of  every  opportunity  to  look  and  listen 
for  the  approaching  train."  {Herbert  v.  S.  P.  Co.,  121  Cal. 
227,  53  P.  651.20)  The  track  "is  itself  a  warning  *  *  *  that 
it  is  not  safe  to  walk  upon  it,  or  near  enough  to  it  to  be 
struck  by  a  passing  train,  without  the  exercise  of  constant 
vigilance"  {Holmes  v.  S.  P.  etc.  Co.,  97  Cal.  161,  31  P. 
834-^).  In  a  case  where  the  traveler  was  crossing  a  series 
of  tracks  Judge  Wilbur  said: 

"The  railroad  track  itself  is  a  sign  of  danger  to  be 
^       heeded  at  the  peril  of  the  traveler  on  the  intersecting 

19.  This  is  a  pedestrian  case.  Some  of  this  language  is  quoted 
above  at  pp.  21  et  seq.  It  was  stated  that  the  rule  laid  down  and 
approved  by  the  authorities  is  "that  it  is  the  duty  of  the  high- 
way traveler  to  stop  and  allow  the  train  to  pass. ' ' 

20.  The  court  adds  that  "if,  taking  these  precautions,  he 
would  have  seen  or  heard  the  approaching  train,  the  very  fact  of 
injury  will  raise  a  presumption  that  he  did  not  take  the  required 
precautions."  And  cf.  Levin  v.  Brown,  81  C.A.  2d  913,  185  P.2d 
329. 

21.  The  following  are  a  few  of  the  legion  of  cases  for  this 
proposition:  Green  v.  8.  P.  Co.,  132  Cal.  254,  259,  64  P.  255; 
Young  v.  P.  E.  By.  Co.,  208  Cal.  568,  577,  283  P.  61;  Parker  v. 
S.  P.  Co.,  204  Cal.  609,  269  P.  622;  Koster  v.  S.  P.  Co.,  207  Cal. 
753,  764,  279  P.  788;  Hutson  v.  So.  Cal.  Ry.  Co.,  150  Cal.  701, 
89  P.  1093;  Loftus  v.  P.  E.  Ry.  Co.,  166  Cal.  464,  137  P.  34; 
Crissinger  v.  S.  P.  Co.,  169  Cal.  619,  149  P.  175 ;  Griffin  v.  8.  P. 
etc.  Co.,  170  Cal.  772,  151  P.  282. 
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highway.  This  rule  is  applicable  to  each  track.  *  *  * 
The  railroad  track  was  as  much  a  warning  sign  as 
the  crossing  sign  or  wig-wag,  and  as  readily  visible 
to  one  advancing  slowly  toward  the  track  *  *  *." 
S.  P.  Co.  V.  Day,  38  F.2d  958  (CCA.  9). 

In  Koster  v.  Southern  Pacific  Company,  207  Cal.  753, 
279  P.  788,  the  Supreme  Court  of  the  State  of  California 
made  it  clear  that  California  courts  were  in  exact  accord 
with  the  rule  laid  down  by  Mr.  Justice  Holmes  of  the 
United  States  Supreme  Court  in  Baltimore  &  Ohio  Rail- 
way V.  Goodman,  275  U.S.  66,  72  L.Ed.  167,  48  Sup.  Ct. 
Rep.  24.  The  opinion  of  the  Koster  case  sets  forth  that 
portion  of  Justice  Holmes'  opinion  that  is  the  classic 
statement  of  the  stop,  look  and  listen  rule.  Beginning  at 
page  762  (page  792,  279  P.),  the  court  states: 

"The  rule  prescribing  the  quantum  of  caution  that 
should  be  observed  by  persons  crossing  railroad 
tracks  has  been  many  times  stated  by  this  court  with- 
out material  deviation  from  the  standard  laid  down 
in  the  case  last  above  cited,  written  by  Mr.  Justice 
Holmes  of  the  United  States  Supreme  Court.  The 
principle  of  law  which  governs  that  case  is,  in  some 
respects,  peculiarly  applicable  to  the  instant  case.  It 
is  there  said: 

"  'Goodman  was  driving  an  automobile  truck  in  an 
easterly  direction  and  was  killed  by  a  train  running 
southwesterly  across  the  road  at  a  rate  of  not  less 
than  60  miles  an  hour.  The  line  was  straight,  but  it 
is  said  by  the  respondent  that  Goodman  ''had  no 
practical  view"  beyond  a  section  house  243  feet 
north  of  the  crossing  until  he  was  about  20  feet  from 
the  first  rail,  or,  as  the  respondent  argues,  12  feet 
from    danger,    and    that    then    the    engine    was    still 


23 

obscured  by  the  section  house.  He  had  been  driving 
at  the  rate  of  10  or  12  miles  an  hour,  but  had  cut 
down  his  rate  to  5  or  6  miles  at  about  40  feet  from 
the  crossing.  It  is  thought  that  there  was  an  emer- 
gency in  which,  so  far  as  appears,  Goodman  did  all 
that  he  could. 

''  'We  do  not  go  into  further  details  as  to  Good- 
man's  precise   situation,   beyond   mentioning   that   it 
was  daylight  and  that  he  was  familiar  with  the  cross- 
ing, for  it  appears  to  us  plain  that  nothing  is  sug- 
gested   by    the    evidence    to    relieve    Goodman    from 
responsibility  for  his  own  death.  When  a  man  goes 
upon  a  railroad  track  he  knows  that  he  goes  to   a 
place  where  he  will  be  killed  if  a  train  comes  upon 
him  before  he  is  clear  of  the  track.  He  knows  that  he 
must  stop  for  the  train,  not  the  train  stop  for  him. 
In  such  circumstances  it  seems  to  us  that  if  a  driver 
cannot  be  sure  otherwise  whether  a  train  is  danger- 
ously near  he  must  stop  and  get  out  of  his  vehicle, 
although  obviously  he  will  not  often  be  required  to 
do  more  than  to  stop  and  look.  It  seems  to  us  that  if 
he  relies  upon  not  hearing  the  train  or  any  signal  and 
takes  no  further  precaution  he  does  so  at  his  own 
risk.  If  at  the  last  moment  Goodman  found  himself 
in  an  emergency  it  was  his  own  fault  that  he  did  not 
reduce  his  speed  earlier  or  come  to  a  stop.  It  is  true, 
as  said  in  Flannellij  v.  Delaware  &  E.  Co.,  225  U.S. 
597,  603  [44  L.E.A.   (N.S.)  154,  56  L.Ed.  1221,  1222, 
32  Sup.  Ct.  Rep.  783],  that  the  question  of  due  care 
very  generally  is  left  to  the  jury.  But  we  are  dealing 
with  a  standard  of  conduct,  and  when  the  standard  is 
clear  it  should  be  laid  down  once  for  all  by  the  courts. 
See  Southern  P.  Co.  v.  Berkshire,  254  U.S.  415,  419 
[65  L.Ed.  335,  337,  338,  41  Sup.  Ct.  Rep.  162]'." 
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One  sentence  of  Justice  Holmes'  opinion  is  of  particular 
importance  here : 

"  *It  seems  to  us  that  if  he  relies  upon  not  hearing   , 
the  train  or  any  signal  and  takes  no  further  precau- 
tion he  does  so  at  his  own  risk'." 

Nor  have  the  cases  left  it  indefinite  as  to  what  must  be 
done  by  way  of  looking  and  listening.  The  rule  for  the 
traveler  is  that  **the  imperative  duty  is  cast  upon  him  to 
listen  carefully  and  to  look  carefully  at  the  most  available 
and  convenient  distance  from  the  track  from  which  an 
observation  of  it  can  be  made,  and  when  the  act  of  listen- 
ing and  looking  may  be  reasonably  effective"  {Martin  v. 
S.  P.  Co.,  150  Cal.  124,  88  P.  701).  If  he  does  not  look,  or 
looks  heedlessly,  he  is  negligent  {California  Rendering  Co. 
V.  P.  E.  Ry.  Co.,  205  Cal.  73,  269  P.  922).  He  is  negligent 
if  it  can  be  said  of  him  that  he  ''looked  with  unseeing 
eyes  and  listened  with  unhearing  ears"  {Zihhle  v.  S.  P. 
Co.,  160  Cal.  237,  116  P.  513). 

The  duty  is  *'to  look  for  approaching  cars  at  such  point 
and  in  such  manner  as  would  enable  him  to  determine  if 
he  could  proceed  in  safety"  {Cal.  Rendering  Co.  v.  P.  E. 
Ry.  Co.,  205  Cal.  73,  269  P.  922).  To  this  end,  the  place, 
selected  for  looking  must  be  one  where  looking  is  effective 
{Green  v.  So.  Cal.  Ry.  Co.,  138  Cal.  1,  70  P.  926;  Green  v. 
L.  A.  etc.  Ry.  Co.,  143  Cal.  31,  76  P.  719;  Pacheco  v.  S.  P. 
Co.,  129  Cal.  App.  610,  19  P.2d  251,  (holding  that  stopping 
for  an  arterial  stop  sign  at  a  point  where  the  traveler 
cannot  see  does  not  satisfy  the  railroad  crossing  rule)). 
"It  is  the  duty  of  a  traveler   on  a   highway  ap- 
proaching a  railroad  crossing  to  use  ordinary  care  in 
selecting  a  time  and  place  to  look  and  listen  for  com- 
ing trains.  He  should  stop  for  the  purpose  of  making 
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such  observation  when  necessary.  It  is  his  duty  to 

use  all  of  his  faculties,  and  it  is  not  enough  if  he 

merely  listens,  believing  that  the  people  in  charge  of 

any  approaching  engine  will  ring  a  bell  or  sound  a 

whistle.  *  *  *  Stopping  35  feet  from  the  crossing  and 

trusting  to  his  sense  of  hearing,  when  he  might  have 

,  obtained  a  clear  view  of  the  track  by  moving  18  feet 

I  and  a  few  inches  nearer,  clearly  indicates  negligence. 

*  *  *  A  person  approaching  a  railway  track  which  is 

itself  a  warning  of  danger  must  take  advantage  of 

every  reasonable  opportunity  to  look  and  listen." 

Griffin  v.  San  Pedro  etc.  R.  R.  Co.,  170  Cal.  772, 

151  P.  282. 

I 

Looking  at  a  point  remote  in  time  and  place  from  the 

attempt   to   cross   the   track   will   not   do.    The    Court   in 

Green  v.  L.  A.  etc.  Co.,  143  Cal.  31,  76  P.  719,  used  the 

following  language  in  pointing  out  the  reason  for  this: 

''If  risk  is  inherent  in  a  continuing  state  of  things, 

the  duty  to  exercise  reasonable  care  is  a  continuing 

obligation.  This  at  least  must  be  true,  that  a  man  is 

negligent   who   attempts   to   drive   across   a   railroad 

(line  after  listening  and  looking  only  once  toward  a 
^  quarter  from  which  a  train  may  approach,  if  these 
f)  acts  of  attention  and  observation  are  performed  when 
the  observer  is  so  far  from  the  crossing  that  before 
he  mil  reach  it  a  train  coming  from  that  quarter,  and 
open  to  his  further  attention  and  observation,  has 
time  to  advance  so  as  to  endanger  him.  *  *  *  The 
defect  was  that,  though  he  exercised  care  at  first,  he 
did  not  continue  to  be  careful,  but  became  inattentive 
to  his  surroundings  before  he  reached  a  place  of 
safety.  *  *  * 

''It   is   equally  clear,   on   principle   and   authority, 
that  this  duty  must  be  performed  at  such  time  and 
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place,  with  reference  to  the  particular  situation  in 
each  case,  as  will  enable  the  traveler  to  accomplish 
the  purpose  the  law  has  in  view  in  its  imposition 
upon  him.  He  must  stop  so  near  to  the  track,  and  his 
survey  by  sight  and  sound  must  so  immediately  pre- 
cede his  effort  to  cross  over  it,  as  to  preclude  the 
injection  of  an  element  of  danger  from  approaching 
trains  into  the  situation  between  the  time  he  stopped, 
looked,  and  listened,  and  his  attempt  to  proceed  across 
the  tracks." 

The  danger  being  one  from  a  moving  train,  the  traveler 
must  "take  advantage  of  every  reasonable  opportunity  to 
look  and  listen"  {Chris singer  v.  8.  P.  Co.,  169  Cal.  619, 
149  P.  175).  "In  fact,  the  law  requires  a  person  to  keep 
looking  where  they  are  crossing  a  railroad  track"  {Gris- 
wold  V.  Ry.  Co.,  45  Cal.  App.  81,  187  P.  65).  "The  duty 
is  constant  because  the  danger  is  incessant"  {Robinson 
V.  Oregon-W.  etc.  Co.,  90  Ore.  490,  176,  P.  594.  Compare, 
also,  the  Herbert  Case,  and  Riney  v.  Ry.  Co.,  45  Cal.  App. 
145,  187  P.  50;  Vilhauer  v.  P.  E.  Ry.  Co.,  118  Cal.  App. 
240,  4  P.2d  960). 

Looking  at  a  remote  point,  particularly  where  at  a 
nearer  point  an  unobstructed  view  can  be  had,  mil  not 
satisfy  the  rule. 

Pacheco  v.  S.  P.  Co.,  129  Cal.  App.  610,  19  P.2d 

251; 
Green  v.  Ry.  Co.,  138  Cal.  1,  70  P.  926; 
Green  v.  Ry.  Co.,  143  Cal.  31,  76  P.  719; 
Calif.  Rendering  Co.  v.  P.  E.  Ry.  Co.,  205  Cal.  73, 

269  P.  922; 
Koster  v.  S.  P.  Co.,  207  Cal.  753,  279  P.  788; 
Stephenson  v.  N.  W.  P.  R.  Co.,  208  Cal.  749,  284 
P.  913; 
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Shannon  v.  N.  W.  P.  R.  Co.,  209  Cal.  303,  287  P.  91; 
Young  v.  S.  P.  Co.,  182  Cal.  369,  190  P.  36;  189  Cal. 
746,  210  P.  259. 

*' Where  the  view  is  obstructed  he  must  place  himself  in 
a  position  where  he  can  use  his  faculties  of  observation  to 
advantage"  {Thompson  v.  S.  P.  Co.,  31  Cal.  App.  567, 
161  P.  21;  Pepper  v.  S.  P.  Co.,  105  Cal.  389,  401,  38  P. 
974;  Young  v.  S.  P.  Co.,  182  Cal.  369,  190  P.  36).  Too,  he 
must  use  added  care  in  listening. 
^  Herbert  v.  S.  P.  Co.,  121  Cal.  227,  53  P.  651; 

Pepper  v.  S.  P.  Co.,  105  Cal.  389,  38  P.  974; 
Koster  v.  S.  P.  Co.,  207  Cal.  735,  767,  279  P.  788; 
^  Flemming  v.  W.  P.  R.  R.  Co.,  49  Cal.  253 ;  not  cited 

BF"  in  Pacific; 

I  Green  v.  S.  P.  Co.,  132  Cal.  254,  259,  64  P.  255. 

It  is  so  obvious  that  the  thing  to  be  listened  for  and 
looked  for  is  an  approaching  train  that  it  would  hardly 
seem  necessary  to  waste  words  saying  so.  Yet  the  courts 
have  taken  occasion  to  point  this  out  {Loftus  v.  P.  E.  Ry. 
Co.,  166  Cal  464,  137  P.  34;  Murray  v.  S.  P.  Co.,  Ill  Cal. 
1,  169  P.  675 ;  Calif.  Rendering  Co.  v.  P.  E.  Ry.  Co.,  205 
Cal.  73,  269  P.  922).  It  seems  equally  obvious  that  looking 
anywhere  around  the  countryside  will  not  satisfy  the  rule. 
The  looking  must  be  done  toward  a  point  where  the  train 
or  cars  may  be.  There  is  only  one  such  point — that  is 
along  the  track — down  the  track  in  the  direction  from 
which  danger  may  come. 

Not  only  must  the  looking  be  directed  at  the  line  of  the 
railroad,  and  be  for  approaching  engines  or  cars,  but  it 
must  be  efficient  looking.  It  is  the  traveler's  duty  to  look 
"in  such  manner  as  would  enable  him  to  determine  if  he 
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could  proceed  in  safety"  {Calif.  Rendering  Co.  v.  P.  E. 
Ry.  Co.,  205  Cal.  73,  269  P.  922).  When  the  view  is  "unob- 
structed it  is  the  duty  of  the  motorist  to  see  what  can  be 
seen"  {Parker  v.  8.  P.  Co.,  204  Cal.  609,  269  P.  622).  The 
law  presumes  that  he  does  {Young  v.  8.  P.  Co.,  189  Cal. 
746,  210  P.  259;  Billig  v.  8.  P.  Co.,  192  Cal.  357,  219  P. 
992;  Cate  v.  Fresno  T.  Co.,  213  Cal.  190,  2  P.2d  364). 

Where  the  view  of  a  crossing  is  unobstructed  and  the 
approaching  train  or  car  is,  consequently,  in  plain  sight, 
the  inference  of  negligence  is  inescapable.  If  the  traveler 
does  not  look  he  is  guilty  of  negligence.  If  he  does  look 
and  sees,  and  attempts  to  cross  the  path  of  the  approach- 
ing train  he  is  guilty  of  negligence.  If  he  looks,  but  looks 
heedlessly,  and  does  not  see  the  train,  he  is  guilty  of 
negligence. 

In  Calif.  Rendering  Co.  v.  P.  E.  Ry.  Co.,  205  Cal.  73, 
269  P.  922,  the  driver,  while  covering  a  distance  of  32  feet, 
had  an  unobstructed  view  of  the  approaching  car.  The 
Court  said: 

"During  this  time  he  either  failed  to  look  to  the 
right  at  all,  or  if  he  did  so,  he  must  have  looked  heed- 
lessly. In  either  case  his  negligence  was  apparent.  He 
cannot  be  cleared  of  the  charge  of  negligence  by  a 
showing  that  he  stopped  the  truck  on  a  line  with  the 
trees  and  there  looked  to  the  right." 

In  N.  Y.  etc.  Co.  v.  U.  R.  R.,  191  Cal.  96,  215  P.  72,  the 
Court  said: 

**It  is  the  rule  in  this  state  that  where  the  physical 
facts  shown  by  the  undisputed  evidence  raised  the 
inevitable  inference  that  a  person  approaching  a  rail- 
road crossing  did  not  look  or  listen,  or  that,  having 
looked  and  listened,  he  endeavored  to  cross  immedi- 
ately in  front  of  a  rapidly  approaching  train  which 
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was  plainly  open  to  his  view,  he  is,  as  matter  of  law, 
guilty  of  contributory  negligence." 

Accord : 

Heroux  v.  A.  T.  S  S.  F.  Ry.  Co.,  28  C.A.2d  401,  82 

P.2d  738; 
Martz  V.  Ry.  Co.,  31  Cal.  App.  592,  161  P.  16; 
Jones  V.  S.  P.  Co.,  34  Cal.  App.  629  (hr.  den.),  168 

P.  586; 
Cate  V.  Fresno  Traction  Co.,  213  Cal.  190,  2  P.2d 

364; 
Glascock  V.  R.  R.  Co.,  73  Cal.  137,  14  P.  518; 
Larrabee  v.  W.  P.  Ry.  Co.,  173  Cal.  743,  161  P.  750; 
Chic.  etc.  Co.  V.  Houston,  95  U.S.  697,  24  L.ed.  542 ; 
Northern  P.  R.  Co.  v.  Freeman,  174  U.S.  379,  43 

L.ed.  1014; 
Atchison  etc.  Co.  v.  McNulty,  285  F.97   (CCA.  8) 

cert.  den.  262  U.S.  746,  67  L.ed.  1212. 

If  the  traveler,  *' taking  these  precautions,  would  have 
seen  or  heard  the  approaching  train,  the  very  fact  he  was 
injured  will  raise  a  presumption  that  he  did  not  take  the 
required  precautions. ' ' 

Herbert  v.  S.  P.  Co.,  121  Cal.  227,  53  P.  651; 

Green  v.  S.  P.  Co.,  132  Cal.  254,  64  P.  255;, 

Bilton  V:  8.  P.  Co.,  148  Cal.  443,  83  P.  440 ; 

Koster  v.  8.  P.  Co.,  207  Cal.  753,  279  P.  788; 

8cott  V.  8an  Bernardino  etc.  Co.,  152  Cal.  604,  93 
P.  677; 

Hutson  V.  Ry.  Co.,  150  Cal.  701,  89  P.  1093; 

GriiJin  V.  8.  P.  etc.  Co.,  170  Cal.  772,  151  P.  282; 

Larrabee  v.  W.  P.  Ry.  Co.,  173  Cal.  743,  161  P.  750. 

'*A  collision  at  a  railroad  crossing  is  prima  facie 
evidence  of  negligence  on  the  part  of  traveler." 
Robbins  V.  8.  P.  Co.,  102  Cal.  App.  744,  752,  283  P. 
850. 
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**When  it  appears  that  if  proper  precautions  were 
taken  they  could  not  have  failed  to  prove  effectual, 
the  court  has  no  right  to  assume,  especially  in  the 
face  of  all  the  oral  testimony,  that  such  precautions 
were  taken." 

Northern  P.  R.  Co.  v.  Freeman,  174  U.S.  379,  43 
L.ed.  1014. 

In  viewing  testimony  the  rule  is  that: 

' '  If  the  established  facts  and  conditions  are  such  as 
to  make  it  plain  that  plaintiff,  looking  and  listening, 
must  have  seen  or  heard  an  approaching  train,  his 
testimony  that  he  looked  and  listened,  but  did  not  see 
or  hear,  is  not  enough  to  support  a  verdict  in  his 
favor." 

Loftus  V.  Rij.  Co.,  166  Cal.  464,  137  P.  34; 

Chrissinger  v.  S.  P.  Co.,  169  Cal.  619,  149  P.  175; 

Zibhell  V.  S.  P.  Co.,  160  Cal.  237,  116  P.  513; 

Jones  V.  S.  P.  Co.,  34  Cal.  App.  629  (hr.  den.),  168 
P.  586; 

Hughes  v.  Atchison  etc.  Co.,  121  Cal.  App.  271  (hr. 
den.),  8  P.2d  853; 

O'Neill  V.  Reading  Co.,  296  Pa.  319,  145  Atl.  840 

Penn.  R.  Co.  v.  Yingling,  148  Md.  169,  129  Atl.  36 

U.  P.  R.  R.  Co.  V.  Roseiuater,  157  F.  168  (CCA.  8) 

Atchison  etc.  Co.  v.  McNulty,  285  F.  97  (CCA.  8), 
cert.  den.  262  U.S.  746,  67  L.ed.  1212; 

McNahb  v.  Va.  Ry.  Co.,  55  F.2d  137  (CCA.  4). 

Lastly,  it  has  been  argued  that  but  for  the  negligence  of 
the  defendant  railroad  company,  as  to  speed,  in  not  giving 
signals,  or  in  some  other  respect,  the  accident  would  not 
have  happened  in  spite  of  plaintiff's  negligence,  and  that  \ 
plaintiff's  want  of  attention  was  in  fact  induced  by  the 
defendant's    failure — that    the   plaintiff   relied    upon    the 
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defendant  to  use  care  and  by  reason  of  this  reliance  was 
trapped. 

This  view  has  been  uniformly  rejected.  The  highway 
traveler  may  not  successfully  contend  that  unusual  speed 
of  the  train  {Larrabee  v.  W.  P.  R.  Co.,  173  Cal.  743,  161 
Pac.  750;  Green  v.  So.  Cal.  Ry.  Co.,  138  Cal.  1,  70  Pac. 
926;  Argo  v.  S.  P.  Co.,  39  C.A.2d  706,  104  Pac.2d  77)  or 
absence  of  the  usual  whistle  or  bell  {Eager  v.  S.  P.  Co., 
98  Cal.  309,  33  Pac.  119;  Herbert  v.  S.  P.  Co.,  121  Cal.  227, 
53  Pac.  651 ;  Hutson  v.  So.  Cal.  Ry.,  150  Cal.  701,  89  Pac. 
1093;  Griffith  v.  San  Pedro  Ry.,  170  Cal.  772,  151  Pac.  282; 
Hoffart  V.  S.  P.  Co.,  33  C.A.2d  591,  92  Pac.2d  436,  or  fog 
{Hoffman  v.  S.  P.  Co.,  84  Cal.  App.  337,  258  Pac.  397)  or 
dust  {Flemming  v.  W.  P.  R.  Co.,  49  Cal.  253)  relieves  him 
of  his  failure  to  observe  and  avoid  the  approaching  train. 

B.     The  Driver  of  the  Automobile,  John  Martin  Souza,  Was  Guilty 
of  Contributory  Negligence  as  Matter  of  Law. 

Under  the  cases  and  rules  above,  and  under  the  cases 
presently  to  be  noticed,  John  Martin  Souza,  in  driving  his 
car  onto  the  crossing,  was  guilty  of  contributory  negli- 
gence as  a  matter  of  law. 

For  the  purpose  of  this  argument  we  shall  consider  only 
the  evidence  produced  by  the  plaintiffs  and  particularly 
the  testimony  of  John,  the  driver.^- 

John  was  thoroughly  familiar  with  the  crossing.  He 
knew  where  the  tracks  were  (R.  123)  and  he  actually  saw 


22.  On  the  trial  most  of  the  evidence  relied  on  by  plaintiffs 
was  contradicted  by  independent  eye  witnesses.  Plaintiffs'  wit- 
nesses were  discredited  and  impeached.  Their  stories  were  incon- 
sistent and  improbable.  Altliough  we  consider  only  the.  plaintiffs' 
evidence  on  this  argument,  we  do  so  only  for  the  purpose  of  this 
argument.  :Most  of  it  warrants  no  other  consideration. 


32 
them  as  lie  approached  them  that  morning  from  a  distance 
of  about  100  or  200  feet  back  (R.  123).22  The  tracks  were 
the  main  line  tracks  of  the  Southern  Pacific  San  Joaquin 
Valley  line  from  San  Francisco  to  Los  Angeles  and  he 
knew  that  trains  could  be  expected  at  any  time.  His  sur- 
roundings, without  more,  were  an  imperative  warning 
which  he  was  required  to  heed.  He  was  required  to  look  and 
keep  looking  (see  p.  24  above).  He  could  not  expect  trains 
to  stop  for  him.  It  was  his  duty  to  stop  for  them.  He  knew 
this.2^ 

According  to  John  he  drove  east  on  Beckwith  Road 
about  35  to  40  miles  per  hour  but  slowed  down  within  100 
to  200  feet^^  of  the  crossing.  During  the  last  90  feet  of  his 
approach  to  the  crossing  there  was  nothing  to  obstruct  his 
view-*'  (see  photographs  and  diagram  reproduced  herein). 
He  says  he  slowed  down  to  15  miles  per  hour  at  60  feet 
from  the  crossing  and  came  to  a  stop  20  feet  from  the 
tracks  (R.  103).  He  first  looked  to  his  right  and  then  to 
his  left  (R.  104).  He  claimed  there  was  ''a  sort  of  haze 
hanging  low   and  he   could  not   see   any  more   than   200 


23.  At  another  place  he  gave  the  distance  as  about  75  or  100 
feet  (R.  124). 

24.  "When  a  man  goes  upon  a  railroad  track  he  knows  that 
he  goes  to  a  place  where  he  will  be  killed  if  a  train  comes  upon 
him  before  he  is  clear  of  the  track.  He  knows  that  he  must  stop 
for  the  train,  not  the  train  stop  for  him."  Koster  v.  S.  P.  Co., 
207  Cal.  753,  762,  279  Pac.  788,  794. 

25.  At  another  place  he  said  "200  to  300  feet;  maybe  less" 
(R.  137). 

26.  There  was  no  claim  or  evidence  of  any  obstruction  to  view 
further  back   (R.  80,  124). 
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yards-'^  down  the  track"  (R.  104).-^  Testimony  produced 
by  plaintiffs,  and  by  which  they  are  bound,  established  that 
the  visibility  at  the  time  of  the  accident  was  at  least  2,162 
feet  or  more,  regardless  of  the  claimed  haze.-'*  He  says  he 
heard  no  whistle,^''  no  bell  and  no  sound  of  an  approaching 
train/^^  He  says  he  then  put  the  car  in  low  gear  and 
proceeded  from  a  stop  up  to  a  speed  of  3  to  4  miles  per 
hour  at  the  time  of  the  accident  (R.  Ill,  156).  He  admits 
he  didn  't  look  down  the  tracks  again  until  he  was  astraddle 
of  the  tracks  when  something  caused  him  to  look  up  and 


27.  This  is  on  direct  examination.  The  200  yards  was  not  an 
inadvertence  used  to  mean  feet.  On  cross  examination  he  used 
both  200  yards  and  600  feet.  His  attorney  fixed  it  at  the  same 
distance  in  the  opening  statement.  At  other  places  John  referred 
to  the  visibility  as  600  feet  (R.  146,  157).  The  600  feet  was 
unimpaired  vision  down  the  track,  as  brought  out  by  his  attorney 
on  redirect  examination. 

''Q.    In  other  words,  I  want  to  know  how  far  down  those 
tracks  you  had  an  unimpaired  vision. 

A.     I  would  say  I  could  see  about  600  feet."  (R.  157) 

28.  John  repeatedly  and  positively  fixed  the  visibility  down 
the  track  at  200  yards  or  600  feet,  but  on  cross  examination  ad- 
mitted that  it  was  no  more  than  a  guess  and  that  he  had  not 
fixed  the  distance  by  any  object  (R.  144). 

29.  Davis,  plaintiffs'  witness,  testified  that  he  saw  the  accident 
from  a  point  1162  feet  from  the  crossing  and  that  he  saw  the 
engine  come  to  a  stop  1000  feet  beyond  the  crossing  (R.  169, 
170). 

30.  Davis,  plaintiffs'  witness,  testified  that  the  train  whistled, 
pounded  a  "blast"  just  after  the  engine  crossed  North  Road  (R. 
168),  3,579.6  feet  from  Beckwith  Road  (R.  274).  On  plaintiffs' 
case,  then,  the  whistle  was  blown  approximately  30  seconds  before 
the  accident.  John  did  not  even  hear  this  whistle  which  was 
established  by  his  own  witness. 

31.  He  also  said  he  heard  no  noise  of  the  train  when  he  finally 
did  see  it  only  50  or  75  feet  away  (R.  111). 
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he  saw  a  train  50  or  75  feet  away  (R.  104).  He  said  he 
did  not  know  what  made  him  look  to  his  right  (R.  143,  111). 
John's  approach  to  the  crossing  was  at  a  45°  angle  so 
that  as  he  approached  the  tracks  his  car  was  headed 
partially  in  the  direction  from  which  the  locomotive  was 
coming.^-  Photographs  of  the  locomotive  in  evidence  show 
it  to  be  a  large  passenger  type  engine  with  the  front 
painted  a  silver,  or  aluminum  color,^^  to  make  it  more 
readily  seen  from  a  greater  distance.  Its  speed  as  it  ap- 
proached the  crossing  was  estimated  by  the  plaintiffs' 
witnesses  at  60  miles^"*  per  hour  and  65  to  70  miles  per 
hour.^^  Admittedly,  and  on  the  driver's  testimony,  it  could 


32.  The  locomotive  was  coming  from  his  right.  Stopped,  as 
he  claims,  20  feet  from  the  tracks,  he  was  facing  half  way  in  the 
direction  from  which  the  locomotive  was  coming,  so  that  by  the 
slightest  turn  of  his  head  he  could  have  seen  the  locomotive 
within  the  range  of  his  admitted  visibility  as  the  locomotive  and 
his  automobile  approached  each  other  half-way  head  on. 

33.  Inasmuch  as  this  was  conceded,  it  was  unnecessary  for 
plaintiffs'  witness  Davis  to  testify  positively  and  of  his  own 
knowledge  as  to  the  color  of  the  front  end  of  the  locomotive.  The 
physical  facts  and  his  testimony  as  to  his  conduct,  establish  that 
he  never  saw  the  front  end  of  the  locomotive. 

34.  This  estimate  was  by  the  same  Davis.  The  testimony  by 
Davis  as  to  his  conduct  and  the  physical  facts  appearing  from 
the  diagram  (Court's  Exhibit  1)  show  that  he  was  in  substantial 
error  as  to  this  estimate  of  speed  or  mistaken  in  his  testimony  as 
to  his  own  conduct. 

35.  This  estimate  was  by  Johnston,  who,  at  the  time  of  the 
accident,  was  the  fireman  of  the  locomotive.  For  the  purpose  of 
this  argument,  his  estimate  must  be  accepted.  It  should  be  noted, 
however,  that  his  original  report  after  the  accident  was  contrary 
to  his  testimony,  and  his  testimony  is  contradicted  by  inde- 
pendent witnesses  and  by  the  only  other  living  member  of  his 
crew. 
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be  seen  at  least  600  feet  away,  yet  John  did  not  see  it 
until  it  was  50  to  75  feet  from  him. 

John's  testimony  is,  then,  a  statement  that  he  continued 
to  drive  a  slowly  moving  automobile  from  a  point  20  feet 
west  of  the  tracks  directly  onto  the  tracks  and  into  the 
path  of  a  locomotive,  visible  to  him  for  at  least  the  last 
600  feet  of  its  approach  to  the  crossing.  His  testimony 
admits  that  having  looked  once  to  his  right,  he  did  not  look 
again  until  he  was  on  the  tracks  and  it  was  too  late  to 
avoid  the  collision. 

Beckwith  Road  to  the  west  and  the  railroad  track  to 
the  south  are  both  straight  for  a  considerable  distance, 
more  than  a  mile.  As  noted  above,  Beckwith  Road  crosses 
the  track  at  an  angle  so  that  the  automobile  driver  ap- 
proaching from  the  west  has  a  better  view  of  the  tracks 
to  his  right  than  to  his  left,  in  fact  can  look  down  the 
track  to  his  right  without  turning  his  head.^^  There  was 
no  obstruction  to  his  view  and  no  charge  or  claim  of  any 
obstruction  was  made  on  the  trial. 

In  such  circumstances  John  could  not  have  avoided 
seeing  the  locomotive  as  it  approached  the  crossing  if  he 
had  looked.  Even  at  an  assumed  speed  of  70  miles  per 
hour,  the  greatest  speed  estimate  given  by  any  of  ]ilain- 
tiffs'  witnesses,  the  locomotive  would  require  approxi- 
mately 6  seconds  to  travel  the  last  600  feet  in  plain  view 
of  the  driver  and  occupants  of  the  automobile.  During  this 
same  period  of  time  the  automobile  would  travel  at  least 
27  feet  at  3  miles  an  hour  and  36  feet  at  4  miles  per  hour. 
On  John's  own  testimony  the  locomotive  must  have  been 
within  his  vision  before  he  started  from  the  place  where  he 

36.     See  footnote  32. 


36 
stopped,  and  it  was  in  his  view  constantly  as  he  pro- 
ceeded from  there  slowly  forward  and  still  in  a  place  of 
safety  until  he  reached  the  tracks.  This  accident  can  be 
explained  only  by  one  of  two  alternatives,  either  he  did 
not  look,  or  if  he  did,  he  must  have  seen  the  locomotive 
and  carelessly  misjudged  its  speed  and  proceeded  on  and 
attempted  to  cross  in  front  of  it.  If  he  had  looked  he 
would  have  seen  the  engine  visible  for  at  least  600  feet, 
200  yards,  on  his  own  testimony.  It  was  his  duty  to  look. 
It  was  his  duty  to  see  (see  p.  28  et  seq.,  above). 

John  says  he  looked  once,  while  stopped,  saw  and  heard 
nothing  and  drove  onto  the  track  without  ever  looking 
again  and  seeing  the  plainly  visible  train. 

The  slightest  movement  of  John's  eyes  would  have  dis- 
closed the  approaching  locomotive.  He  didn't  have  to  turn 
to  look  out  the  side  window.  His  auto  was  headed  half-way 
head  on  towards  the  locomotive.  He  failed  to  take  the 
slightest  heed  for  his  safety. 

Had  he  been  paying  the  slightest  attention  he  would 
have  looked  again  as  he  drove  toward  the  tracks  after 
having  stopped,  and  certainly  he  would  have  looked  before 
finally  driving  on  the  track.  To  fail  to  do  this  is  con- 
tributory negligence  as  a  matter  of  law.  The  highway 
traveler  may  not  look  once  and  refuse  to  look  again.  His 
duty  is  a  continuing  one,  he  must  look  and  keep  on  looking 
for  the  danger  he  knows  exists.  His  duty  has  been  stand- 
ardized and  crystallized  into  rules  of  law  to  be  determined 
by  the  courts  and  may  not  be  left  to  be  determined  in  each 
case  by  a  jury. 

In  California  Rendering  Co.  v.  P.  E.  Ry.,  205  Cal.  73, 
269  Pac.  922,  the  driver  claimed  to  have  stopped  32  feet 
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from  the  track,  and  looked  to  the  east,  from  which  point 
he  could  see  300  feet  down  the  track.  He  then  looked  west, 
and  seeing  nothing  started  across  the  track.  Like  Souza, 
he  did  not  look  again  to  the  east,  his  right,  until  one  wheel 
was  on  the  track,  when  he  first  saw  the  train  about  300 
feet  away.  A  judgment  in  his  favor  was  reversed,  the 
Supreme  Court  of  California  holding  him  guilty  of  con- 
tributory negligence  as  matter  of  law  for  traveling  32 
feet  during  which  time  the  approaching  car  was  in  view 
and  for  failing  to  look  to  his  right  at  all  or  looking 
heedlessly. 

In  Stephenson  v.  Northwestern  Pac.  R.  Co.,  208  Cal.  749, 
284  Pac.  913,  the  facts  are  these:  Stephenson  drove  his 
car  up  to  the  track,  looked  up  and  down,  saw  nothing, 
heard  no  whistle  or  bell,  so  started  across  the  track  in  low 
gear  at  not  over  5  or  6  miles  an  hour.  He  estimated  that 
when  he  last  looked  he  could  see  down  the  track  about 
100  feet.  Poor  visibility  was  claimed  as  an  excuse  for 
failing  to  see  the  train,  it  being  one-half  hour  before 
sunset  on  a  cloudy  and  stormy  day. 

A  judgment  for  plaintiff  was  reversed,  the  Supreme 
Court  of  California  holding  (page  752)  (p.  914  of  284  P.) : 
"There  seems  to  be  no  escape  from  the  conclusion  that 
respondent  was  negligent  in  failing  to  observe  the  ap- 
proach of  the  train  under  the  circumstances." 

The  Court  points  out  (page  751)  (p.  914  of  284  P.) : 
"The  permanent  objects  on  the  ground  there  show 
that,  after  passing  the  corner  of  the  packing  house, 
one  could  see  down  the  track  in  excess  of  four  hun- 

»dred  feet.  During  the  time  the  last  twenty  or  twenty- 
five  feet  was  traversed  by  respondent  just  prior  to 
the  collision,  the  engine  must  have  been  plainly  visible 
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to  him  if  he  had  looked.  Had  he  seen  the  danger  he 
could  have  stopped  in  safety  because  traveling  in 
low  gear  at  a  slow  rate  of  speed  in  an  automobile  in 
good  condition.  A  train  at  forty  miles  an  hour  would 
travel  not  over  two  hundred  feet,  while  a  motorist 
travels  twenty-five  feet  at  five  miles  per  hour." 

In  Shannon  v.  Northwestern  Pac.  R.  R.  Co.,  209  Cal. 
303,  287  Pac.  91,  a  nonsuit  was  affirmed  where  plaintiff, 
after  stopping  8  feet  from  the  near  track  and  waiting  for 
an  eastbound  train  to  pass  on  that  track,  drove  his  car  at 
from  3  to  5  miles  per  hour,  in  third  (low)  gear  from  that 
point  to  the  far  track  where  he  was  hit  by  a  westbound 
train.  His  claims  of  failure  to  see  the  westbound  train, 
traveling  at  high  speed,  or  of  failure  of  that  train  to 
whistle,  did  not  free  him  of  contributory  negligence  in 
driving  from  the  stopping  place  to  the  collision  point, 
when,  as  the  trial  court  pointed  out  (p.  305  of  opinion) : 
''And  after  Mr.  Shannon  did  start  up,  there  is  no  question 
at  all  if  he  looked  down  there  he  could  see  three  or  four 
hundred  feet  down  the  track.  And  going  three  to  five 
miles  and  hour  he  could  have  stopped,  because  anywhere 
along  here  would  have  been  a  place  of  saefty. " 

One  of  the  most  recent  California  cases  affirming  the  rule 
is  Argo  v.  S.  P.  Co.,  39  C.A.2d  706,  104  P.2d  77,  in  which  a 
nonsuit  was  reversed  for  failure  to  submit  the  question  of 
''last  clear  chance"  to  the  jury.  The  decision,  however, 
holds  that  the  driver  was  guilty  of  negligence  as  matter 
of  law  for  driving  28  feet  at  between  5  or  6  miles  an  hour, 
or  a  decreased  speed,  and  the  court  points  out  (page  709) 
(pp.  79-80  of  104  P.2d) : 

"It  has  frequently  been  said  in  the  decisions  that 
the  railroad  track  of  a  steam  railway  must  itself  be 
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regarded  as  a  sign  of  danger.  The  slow  rate  of  speed 
at  which  decedent  was  traveling  enabled  him  to  avoid 
the  accident  up  to  the  time  when  he  was  within  a  few 
feet  of  the  railroad  track.  The  negligence  of  the  un- 
fortunate man  was  therefore  continuous  up  to  the 
time  he  was  practically  upon  the  rails.  With  the  pic- 
ture presented  by  the  facts  of  this  case  it  would  be 
idle  to  attempt  to  show  ordinary  care  or  prudence 
upon  the  part  of  the  deceased.  In  fact,  to  justify  the 
conduct  of  decedent,  we  would  be  required  to  do 
violence  to  practically  every  railroad  crossing  case 
in  the  State  of  California." 

If  Souza  had  looked,  he  must  have  seen  the  train.  If  he 
did  not  look,  or  looked  heedlessly,  he  was  negligent 
(California  Rendering  Co.  v.  P.  E.  Ry.  Co.,  205  Cal.  73, 
269  Pac.  922).  If  he  did  look,  the  law  presumes  he  saw 
the  train  iYou7tg  v.  8.  P.  Co.,  189  Cal.  746,  210  Pac.  259), 
for  one  cannot  ''look  with  unseeing  eyes"  {Zibhle  v.  S.  P. 
Co.,  160  Cal.  237,  116  Pac.  513). 

C.     The   Contributory   Negligence  of  the  Driver  John  Souza  Is 
Imputed  by  Law  to  His  Father.  Antonio  Azevedo  Souza. 

Under  §352 (b)  of  the  California  Vehicle  Code,  the  negli- 
gence of  John  was  imputed  to  his  father,  Antonio  Azevedo 
Souza. 

California  Vehicle  Code  §352 (b)  provides  in  part:  ''Any 
negligence  *  *  *  of  a  minor  *  *  *  in  driving  a  motor  vehicle 
on  a  highway  with  the  express  or  implied  permission  of 
the  parents  *  *  *  of  the  minor  shall  be  imputed  to  such 
parents  *  *  *  for  all  purposes  of  civil  damages  *  *  *." 

It  was  conceded  by  the  plaintiffs  that  John  was  a  minor 
at  the  time  of  the  accident  and  that  he  was  driving  the 
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car  with  the  consent  of  his  father  (R.  77).  If  John  was 
negligent,  the  statute  applied  to  bar  his  father's  recovery. 
The  imputation  of  negligence  to  the  parent  extends  to 
actions  in  which  the  rights  and  obligations  of  the  parent 
are  involved  in  civil  actions  for  damages  and  the  negli- 
gence of  the  minor  may  be  set  up  as  a  defense  to  an  action 
brought  on  behalf  of  the  parent  or  for  the  parent's 
death.s^" 

Milgate  v.  Wraith,  19  C.2d  297,  121  P.2d  10; 
Rawlins  v.  Lory,  44  C.A.2d  20,  111  P.2d  973 ; 
Solloivay  v.  Watts,  58  C.A.2d  595,  137  P.2d  477 ; 
Grover  v.  Sharp  etc.  Co.,  56  C.A.2d  736,  153  P.2d 
83  (hr.  den.). 

That  the  driver,  John  Souza,  was  guilty  of  contributory 
negligence  as  matter  of  law  has  been  argued  above.  If 
that  be  so,  his  contributory  negligence  as  matter  of  law 
bars  the  action  brought  for  his  father 's  death,  and  the  trial 
court  should  have  directed  a  verdict  for  the  defendant  in 
his  father's  case  as  well  as  his  own. 

The  trial  court  refused  to  direct  a  verdict  and  submitted 
the  issue  of  John's  negligence  to  the  jury.  Having  so  de- 
cided, he  was  then  required  to  instruct  that  under  Vehicle 
Code  §352 (b),  if  John  was  negligent,  such  negligence 
would  be  imputed  to  his  father  as  a  matter  of  law.  There 
were  no  other  facts  on  this  issue  to  be  determined  by 
the  jury. 

If  John  was  negligent  then,  all  the  facts  necessary  to 
make  this  statute  applicable  to  bar  the  father's  recovery 
as  matter  of  law  were  stipulated  to  or  conceded  on  trial. 


36a.     See  footnote  6  above. 
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The  question  was  solely  one  of  law  and  the  court  should 
have  so  instructed. 

Defense  instruction  No.  37  was  properly  drawn  and 
would  have  correctly  instructed  the  jury  as  to  the  provi- 
sions of  §352 (b)  and  then  advised  them  that  if  there  was 
any  negligence  on  the  part  of  John  which  was  a  proximate 
cause  of  the  accident,  such  negligence  was  to  be  imputed 
to  the  father  under  that  section.  The  court  modified  this 
instruction  and  submitted  to  the  jury  as  a  question  of  fact 
for  them  to  determine  whether  John  was  driving  with  the 
consent  of  his  father.  Exception  was  taken  to  the  modi- 
fication (R.  397). 

The  trial  court's  instruction  permitted  the  jury,  if  they 
so  chose,  to  refuse  to  apply  the  vehicle  code  section  by 
determining  that  there  was  no  consent  by  the  father. 

There  was  no  such  issue.  It  was  conceded  at  the  outset 
in  plaintiffs'  opening  statement.  Plaintiffs'  counsel  told 
the  jury  that  there  was  such  a  vehicle  code  provision  and 
that  because  of  that  the  case  brought  by  Mrs.  Antonio 
Souza  and  her  children  was  governed  by  the  same  rules  as 
the  case  brought  by  John  Souza  (R.  77). 

Even  without  that  concession,  there  was  no  issue  for  the 
jury  on  the  question  of  consent  because  the  father  was 
riding  with  his  son  at  the  time  of  the  accident  and  his 
consent  was  continued  throughout. 

The  vice  of  the  instruction  as  modified  is  that  it  per- 
mitted the  jury  to  determine  the  preliminary  fact  which 
should  have  been  decided  by  the  court  as  matter  of  law 
and  which  would  permit  them  to  find  under  the  court's 
instruction  that  the  statute  did  not  apply.  It  did  apply  as 
matter  of  law.  The  issue  submitted  was  not  for  the  jury. 
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D.     Error  in  the  Giving  of  Plaintiff's  Proposed  Instruction  No.  9 
and  in  the  Refusal  of  Defendant's  Proposed  Instruction  No.  27. 

At  the  plaintiffs'  request,  the  court  instructed  the  jury 
as  follows : 

''You  are  instructed  that  a  person  in  the  exercise 
of  ordinary  care  and  caution,  himself,  in  approaching 
a  railroad  track,  has  a  right  to  anticipate  until  his 
faculties  inform  him  to  the  contrary,  that  those  in 
charge  of  a  railroad  train  which  might  be  approach- 
ing such  crossing  would  exercise  ordinary  care  and 
caution,  as  required  by  law."  (R.  380) 

The  instruction  is  contrary  to  law,  and  improperly 
instructed  the  jury  on  a  basic  issue  of  the  case.  A  person 
approaching  a  railroad  track  cannot  assume  or  anticipate 
that  the  operators  of  the  railroad  equipment  will  operate 
it  in  any  particular  way  or  with  due  care  and  caution.  In 
Hutson  V.  So.  Cat.  Ry.  Co.,  150  Cal.  701,  89  P.  1093,  the 
court  said: 

"It  is  not  the  law  of  this  state  that  a  person  ap- 
proaching a  railroad  crossing  is  authorized  to  assume 
that  the  persons  operating  a  train  will  not  in  any  way 
be  negligent  in  that  operation.  This  doctrine  has  been 
asserted  in  some  of  the  states,  but  it  is  opposed  to  the 
law  as  laid  down  in  the  decisions  of  this  state  and  of 
the  Supreme  Court  of  the  United  States.  Such  a  rule 
would  abrogate  the  doctrine  of  contributory  negli- 
gence in  all  such  cases,  *  *  *.  The  rule  is  simply  this : 
That  a  railroad  crossing  from  its  very  nature,  is  al- 
ways a  place  of  danger,  and  a  traveler  has  no  right  to 
omit  any  of  the  care  which  the  law  demands  of  him, 
upon  the  assumjDtion  that  care  will  be  exercised  in  the 
operation  of  the  train.  Says  the  Circuit  Court  of 
Appeals  in  Erie  Ry.  Co.  v.  Kane,  118  F.  234  *  *  * 
'There  are  instances  where  as  matter  of  law  it  is  neg- 
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licence  not  to  anticipate  negligence  in  others.  As,  for 

instance,  it  is  well  settled  in  the  Federal  Courts  that 
it  is  negligence  for  a  highway  traveler  not  to  antici- 
pate failure  on  the  part  of  an  engineer  to  give  appro- 
priate signals  of  approach  of  his  train  to  a  highway 
crossing.  He  has  no  right  not  to  look  or  listen  because 
he  has  heard  no  such  signals.'  This  is  in  accord  with 
the  doctrine  of  the  Supreme  Court  of  the  United 
States  as  laid  down  in  Railroad  Co.  v.  Houston,  95 
U.S.  697,  where  it  is  said:  'The  failure  of  the  engineer 
to  sound  the  whistle  or  ring  the  bell,  if  such  were  the 
fact,  did  not  relieve  the  deceased  from  the  necessity 
of  taking  ordinary  precautions  for  her  safety.  Neg- 
ligence of  the  company's  employees  in  these  particu- 
lars was  no  excuse  for  negligence  on  her  part.  She 
was  bound  to  listen  and  to  look,  before  attempting  to 
cross  the  railroad  track,  in  order  to  avoid  an  ap- 
proaching train,  and  not  to  walk  carelessly  into  the 
place  of  possible  danger.'  "  (Emphasis  added.) 

Accord : 

Flemming  v.  W.  P.  R.  Co.,  49  Cal.  253; 
Holmes  v.  Ry  Co.,  97  Cal.  161,  170,  31  Pac.  834; 
Green  v.  So.  Cal.  Ry.  Co.,  138  Cal.  1,  7,  70  Pac.  926 ; 
Herbert  v.  So.  Pac.  Co.,  121  Cal.  227,  53  Pac.  651;" 


37.  The  facts  relied  upon  were  that  the  bell  and  whistle  were 
not  sounded  and  the  fireman  was  not  in  his  place.  The  Court 
said:  "The  argument,  of  course,  is  that  if  the  signals  had  been 
given  plaintiff  might  have  heard,  and,  not  hearing  them,  he  had 
the  right  to  as.sume  when  about  to  make  the  crossing  that  the 
train  had  not  then  reached  the  whistling  post  thirteen  hundred 
and  twenty  feet  above,  and  that  the  fireman  might  have  seen  him 
in  time  to  have  prevented  the  accident  had  he  been  upon  the 
lookout.  It  may  be  that  all  this  was  culpable  negligence  on  the 
part  of  defendant's  employees.  The  defense  of  contributory  negli- 
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Sego  V.  So.  Pac.  Co.,  137  Cal.  405,  70  Pac.  279  ;^8 
Green  v.  Los  Angeles  etc.  Ry.  Co.,  143  Cal.  31,  76 

Pac.  719  ;^« 
Koch  V.  Southern   Cal.  Ry.   Co.,  148   Cal.   677,  84 

Pac.  176  ;^« 
Martin  v.  So.  Pac.  Co.,  150  Cal.  124,  88  Pac.  701  ;^i 

gence  implies  that  defendant  may  have  been  guilty  of  such  negli- 
gence as  would  justify  a  recovery  by  the  plaintiff  if  he  were  not 
also  in  fault.  This  is  no  argument,  therefore,  against  the  position 
of  the  defendant." 

38.  The  Court  said:  "It  appeals  to  sound  reason  that,  even 
conceding  a  railroad  company  to  be  guilty  of  willful  and  wanton 
negligence  in  handling  its  train,  still  those  acts  upon  its  part  can 
be  no  excuse  for  the  traveler  to  close  his  eyes  to  approaching 
danger  and  rush  blindly  into  it.  No  conduct  on  the  part  of  the 
company,  no  matter  how  willful  and  wanton,  will  relieve  a  person 
from  using  ordinary  care  in  preserving  himself  from  danger  and 
consequent  injury." 

39.  Here  it  was  argued  that  the  precautions  taken  would  have 
been  entirely  sufficient  "if  the  train  had  not  been  running  at  a 
reckless  rate  of  speed,  and  that  the  plaintiff  had  a  right  to  assume 
that  it  would  only  move  at  a  lawful  and  proper  rate."  The  argu- 
ment was  answered  by  a  quotation  of  the  language  quoted  above  |l 
(footnote  37)  from  the  Herbert  Case,  and  the  Court  itself  added: 
"There  is,  in  other  words,  no  occasion  for  the  application  of  the 
rule  as  to  contributory  negligence,  except  in  cases  where  it  is 
shown  or  assumed  that  the  defendant  has  been  guilty  of  action- 
able negligence."  , 

40.  The  Court  said:  "A  railway  crossing  is  itself  a  place  of 
danger  and  is  an  effectual  warning  of  danger,  a  warning  which 
must  always  be  heeded,  and  the  exercise  of  ordinary  care  in 
traveling  over  such  a  place  is  not  excused  by  the  negligent  omis- 
sion of  the  railway  company  itself  to  exercise  reasonable  care." 

41.  In  this  case  it  is  said, ' '  that  notwithstanding  the  employees 
operating  a  train  may  be  guilty  of  negligence  in  failing  to  give 
the  statutory  signals,"  still,  if  by  obeying  the  stop,  look,  and 
listen  rule  the  traveler  could  have  discovered  the  approach  of  the 
train  and  himself  have  avoided  danger,  "his  failure  to  do  so  will 
constitute  contributory  negligence." 
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Griffin  V.  San  Pedro  etc.  R.  Co.,  170  Cal.  772,  151 
Pac.  282  ;^2 

The  matter  was  reinvestigated  at  large  in  Larrabee  v. 
W.  P.  Ry.  Co.,  173  Cal.  743,  161  Pac.  750,  the  Griffin  and 
Koch  Cases  were  followed  and  two  earlier  cases  were  dis- 
approved for  intimating  that  the  rule  was  to  the  contrary. 
Two  later  cases  applying  the  rule  of  the  Larrabee  Case 
are  N.  Y.  etc.  Co.  v.  U.  R.  R.,  191  Cal.  96,  215  Pac.  72,^=^  and 
Koster  v.  S.  P.  Co.,  207  Cal.  753,  279  Pac.  788. 
See  also: 

So.  Pac.  Co.  V.  Day,  38  F.2d  958  (CCA.  9) ; 
Chicago  etc.  Co.  v.  Houston,  95  U.S.  697,  24  L.ed. 

542; 
N.  P.  R.  Co.  V.  Freeman,  174  U.S.  379,  43  L.ed. 

1014; 
Scho field  V.  Ry.  Co.,  114  U.S.  615,  29  L.ed.  224; 
Calloway  v.  Penn.  R.  Co.,  62  F.2d  27  (CCA.  4). 


42.  This  case  contains  a  rather  extensive  review  of  earlier 
California  cases,  and  the  Court  said,  referring  to  the  duty  of  a 
traveler  on  a  highway  approaching  a  railroad  crossing:  "It  is 
his  duty  to  use  all  of  his  faculties,  and  it  is  not  enough  if  he 
merely  listens,  believing  that  the  people  in  charge  of  any  ap- 
proaching engine  will  ring  a  bell  or  sound  a  whistle.  *  *  *  A 
person  approaching  a  railway  track  which  is  itself  a  warning  of 
danger  must  take  advantage  of  every  reasonable  opportunity  to 
look  and  listen.  *  *  *  A  traveler  who  is  about  to  cross  a  railway 
track  at  a  place  where  ordinarily  the  engineer  gives  appropriate 
signals  of  the  approach  of  the  train,  may  not  depend  upon  such 
custom  or  even  upon '  a  duty  enjoined  by  law,  to  give  such 
signals. ' ' 

43.  The  Court  said  that  a  truck  driver  "was  not  justified  in 
relying  upon  the  assumption  that  the  motorman  w^ould  not  in  any 
way  be  negligent  in  the  operation  of  his  car,  and,  therefore,  the 
driver  was  not  warranted  in  believing  that  the  car  was  being 
operated  at  the  usual  and  ordinary  rate  of  speed." 
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It  will  probably  be  urged  that  the  instruction  immedi- 
ately following  the  one  complained  of  cured  the  error. 
That  is  not  true.  The  error  in  the  instruction  complained 
of  is  more  pointed.  By  the  following  instruction  (R.  380), 
the  court  told  the  jury  that  if  John  or  the  other  occupants 
of  the  car  were  negligent,  their  negligence  would  not  be 
excused  by  the  negligence  of  the  defendant.  That  is  a 
correct  statement  of  the  law,  but  it  does  not  reach  the  vice 
of  the  previous  instruction  and  does  not  cure  it.  By  the, 
instruction  complained  of,  the  jury  was  told  that  in  meas- 
uring the  standard  of  care  required  of  them,  the  circum- 
stances should  be  viewed  in  the  light  of  the  assumption  by 
them  that  defendant  would  use  due  care.  They  can  make 
no  such  assumption.  They  cannot  rely  on  any  particular 
anticipated  conduct  of  the  defendant.  By  the  following 
instruction,  the  jury  was  merely  told  that  if  they  found 
John  or  the  occupants  of  the  car  were  negligent,  on  the 
basis  of  the  standard  set  by  the  instruction  complained  of, 
they  would  not  be  excused,  because  of  negligence  on  the 
part  of  the  defendant. 

Specific  instructions  at  other  points  in  the  charge  as  to 
the  duty  of  the  driver  to  stop,  look,  and  listen  likewise  did 
not  cure  the  error  of  this  instruction.  By  this  instruction, 
the  jury  was  told  that  the  driver  need  only  stop,  look,  and 
listen  to  the  extent  necessary  to  protect  himself  from  harm 
from  a  train  being  operated  cautiously  and  with  due  care, 
that  is,  in  looking,  he  need  only  look  for  a  train  being 
operated  at  a  careful  and  cautious  speed;  or  in  listening, 
he  need  only  listen  for  the  whistle  or  bell  that  should  be 
blown  or  rung.  That  is  not  the  law,  he  ''must  take  advan- 
tage of  every  reasonable  opportunity  to  look  and  listen.""** 


44.     Griffin  Case,  supra,  see  footnote  42  above. 
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The  instruction  set  a  false  standard  by  which  the  conduct 
of  the  driver  and  occupants  of  the  car  was  to  be  measured. 
It  was  prejudicial. 

Upon  the  other  hand,  it  is  equally  well  settled  that  the 
operators  of  the  railroad  equipment  are  entitled  to  pre- 
sume that  any  person  approaching  the  railroad  track 
would  perform  the  duty  imposed  on  him  and  would  use 
due  care  and  caution.  Defendant's  proposed  instruction 
No.  27,  refused  by  the  court,  would  have  so  instructed  the 
jury.  The  instruction  is  clearly  correct. 

In  Bashan  v.  S.  P.  Co.,  176  Cal.  320,  324,  168  Pac.  366, 
the  court  said: 

*'The  persons  thus  operating  a  train  have  the  right 
to  assume  that  the  other  party  will  exercise  his  facul- 
ties and  use  ordinary  care  for  his  own  safety." 

The  rule  is  too  well  settled  to  warrant  further  discus- 
sion. If  further  authority  is  necessary,  the  following  can 
be  consulted: 

Holmes  v.  Rij.  Co.,  97  Cal.  161,  31  Pac.  834;^ 
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45.  A  passenger  waiting  for  a  train  at  a  station  was  struck 
by  the  incoming  train.  "If  it  be  assumed  that  the  deceased  was 
actually  seen  by  those  in  charge  of  the  train  before  the  whistle 
sounded,  still  we  do  not  think,  under  the  facts  here  appearing, 
that  the  engineer  was  guilty  of  any  negligence  in  not  sounding 
the  alarm-whistle  before  he  did.  In  addition  to  the  noise  which 
was  made  by  the  moving  train,  the  usual  signal  of  its  approach 
was  given  by  ringing  the  bell,  and  as  the  deceased  was  a  man 
of  mature  years,  and  nothing  to  indicate  that  he  was  not  able  to 
take  care  of  himself,— as  he  was  in  fact,— the  engineer  might 
rea.sonably  Ijelieve  that  he  knew  of  its  approach,  and  would,  in 
obedience  to  the  ordinary  instinct  for  self-preservation,  move 
away  from  the  track  before  being  overtaken  by  the  engine."  It 
was  also  held  that  the  deceased  was  guilty  of  contributory  negli- 
gence as  matter  of  law. 
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46.  The  Court  said :  ' '  During  all  the  time  that  she  was  ap- 
proaching along  the  pathway  to  the  crossing  she  was  in  a  position 
of  absolute  safety,  and  there  is  no  rule  of  law  which  charged  the 
engineer  with  knowledge  that  she  was  about  to  change  her  posi- 
tion of  safety  for  one  of  peril.  On  the  contrary,  the  engineer  had 
a  right  to  assume  that  she  was  in  possession  of  her  faculties  and 
would  retain  her  place  of  safety,  and  not  recklessly  expose  herself 
to  danger.  To  hold  that  the  engineer,  because  she  gave  no  indi- 
cation of  knowledge  of  the  approach  of  the  train,  was  bound  to 
assume  that  she  would  heedlessly  leave  a  place  of  safety,  put 
herself  upon  the  track,  and  endanger  her  life,  would  be  to  revise 
the  rule  which,  as  far  as  we  are  advised,  is  universal  in  all  juris- 
dictions, and  certainly  is  the  rule  in  this  state,  that  where  an 
engineer  sees  a  person  approaching  a  track  he  has  the  right  to 
presume  that  the  person  is  in  possession  of  his  ordinary  faculties, 
alert  to  the  danger  which  may  ensue  from  passing  trans,  that  he 
will  not  attempt  to  cross  in  view  of  the  train,  and  is  therefore 
not  required  to  check  the  speed  of  the  train  to  enable  him  to  cross 
in  front  of  it,  or  to  ascertain  whether  he  is  about  to  do  so." 

47.  "The  fireman  did  not  know  that  the  plaintiff  was  deaf, 
and  was  not  bound  to  assume  that  the  driver  of  a  team  so  ap- 
proaching a  crossing  in  broad  daylight,  with  an  unobstructed 
view — the  team  merely  trotting  along — would  not  check  his  horses 
in  a  place  of  safety."  Here  there  was  testimony  that  the  train 
was  not  sounding  either  bell  or  whistle. 

48.  "The  defendant's  motorman  was  not  required  to  presume 
that  Arnold  would  not  perform  this  duty.  He  had  the  right  to 
presume  that  Arnold  would  stop  or  turn  aside,  until  the  conduct 
of  Arnold  was  such  as  should  reasonably  have  led  him  to  appre- 
hend the  contrary.  So  long  as  it  appeared  that  Arnold,  with  rea- 
sonable care,  could  stop  his  automobile,  or  turn  it  to  one  side  or 
the  other,  so  as  to  avoid  a  collision,  and  there  were  no  obvious 
indications  that  he  miglit  not  do  so,  the  motorman  had  the  right 
to  assume  that  he  would  do  so  and  upon  that  assumption  to 
proceed  along  the  track  {Thompson  v.  Los  Angeles  etc.  Co.,  165 
Cal.  748,   [134  Pac.  709])." 
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49.  An  instruction  which   announced  the  rule  was  approved. 

50.  The  trainmen  "had  a  right  to  rely  upon"  the  traveler's 
''continuing  obligation  to  observe  the  approach  of  the  train." 

51.  A  truck  struck  a  man  who  was  on  foot,  killing  him. 
"Under  these  circumstances  no  duty  was  imposed  upon  the  driver 
of  the  truck  to  assume  that  deceased  would  suddenly  expose  him- 
self to  imminent  peril.  On  the  contrary,  he  had  a  right  to  con- 
clude that  he  would  not  recklessly  move  directly  in  front  of  the 
approaching  machine."  For  this  the  court  cites  the  Green  and 
Basham  Cases. 

52.  The  court  quotes  Young  v.  S.  P.  Co.,  189  Cal.  746,  210  Pac. 
259,  in  part  as  follows:  "The  law  presumes  that  a  person  pos- 
sessing normal  faculties  of  sight  and  hearing  must  have  seen  and 
heard  that  which  was  within  the  range  of  his  sight  and  hearing.''' 
It  then  goes  on : 

"Turning  from  the  right  and  duty  of  persons  approaching 
upon  a  highway  at  its  intersection  with  a  suburban  railroad  to 
the  right  and  duty  of  the  engineer  or  motorman  in  charge  of 
such  suburban  train  or  car  in  approaching  such  intersection,  this 
Court  was  held  in  numerous  and  uniform  cases  that  such  engi- 
neer and  motorman  has  the  right  to  presume  that  a  person  thus 
approaching  the  crossing  of  a  suburban  railway  will  perform  the 
duty  which  the  law  imposes  upon  him  under  the  foregoing  author- 
ities, and  in  the  reasonable  exercise  of  his  faculties  of  observation 
and  caution  will  not  essay  such  crossing  until  the  danger  due  to 
the  approaching  train  or  car  has  passed,  and  it  has  accordingly 
been  held  that  the  operator  of  such  train  or  car  was  not  bound  to 
check  the  otherwise  rightful  speed  of  his  train  or  ear  in  ap- 
proaching and  passing  such  crossing  until  at  least  he  has  reason 
to  believe  that  such  person  so  approaching  such  crossing  is  not 
performing,  or  is  not  likely  to  perform,  his  duty  in  the  foregoing 
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McNeil  V.  East  Bay  Street  Rys.,  220  Cal.  591,  598, 
599,  32  Pac.(2d)  598  ;^3 

regard.  In  the  case  of  Basham  v.  Southern  Pac.  Co.,  176  Cal.  320 
[168  Pac.  359],  the  rule  is  thus  stated:  'When  a  person  is  ap- 
proaching a  place  of  danger  and  all  of  the  warnings  of  the  danger 
have  been  given  that  reasonable  care  requires,  those  in  charge  of 
the  dangerous  engine,  seeing  him  thus  acting,  are  not  obliged 
to  presume,  and  it  cannot  be  said  that  they  act  unreasonably  in 
not  presuming,  that  the  person  will  continue  his  approach  until 
he  gets  into  the  very  place  of  danger,  when  it  is  obvious  that  he 
could  with  the  least  care  stop  and  avoid  it'." 

53.  A  railroad  train  struck  a  street  car.  A  street  car  passenger 
was  injured.  A  judgment  against  the  railroad  and  its  engine  men 
was  reversed  and  the  judgment  against  the  street  car  company 
was  affirmed.  The  court  had  this  to  say:  "These  defendants  claim 
they  were  not  negligent.  We  think  there  is  no  evidence  that  they 
were.  It  is  not  claimed  that  there  was  any  act  of  negligence 
unless  the  engineer  or  the  fireman  was  negligent.  As  to  the  engi- 
neer it  is  clear  that  he  was  at  his  post  of  duty  and  duly  attentive. 
There  is  not  a  particle  of  evidence  that  any  stop  signal  or  sign 
of  danger  was  seen  or  could  have  been  seen  by  him,  or  that  he 
could  have  seen  the  street  car.  As  to  the  fireman  he  was  at  his 
post  of  duty  and  duly  attentive.  It  is  true  he  saw  the  street  car 
and  saw  its  movements.  Considering  all  of  the  facts  as  recited 
above,  nothing  show^s  or  tends  to  show  that  he  was  negligent.  He 
was  not  called  upon  to  stop  the  train  nor  to  notify  the  engineer 
until  he  became  aware  that  the  street  car  was  actually  going  to 
attempt  to  cross  the  track  in  front  of  the  oncoming  train.  When 
the  fireman  was  exercising  due  care  regarding  the  agency  which 
he  was  helping  to  operate  he  had  the  right  to  assume  that  the 
motorman  in  charge  of  the  street  car  would  exercise  due  care 
and  would  not  actually  attempt  to  cross  the  track.  {Young  v. 
Southern  Pac.  Co.,  189  Cal.  746,  754  [210  Pac.  259]  ;  Green  v. 
Los  Angeles  etc.  Ry.  Co.,  143  Cal.  31  [76  Pac.  719,  101  Am.  St. 
Rep.  68].)  When,  thereafter,  he  came  to  a  realization  that  the 
motorman  was  going  to  make  said  attempt  the  fireman  acted 
promptly.  But  it  was  then  too  late.  Be  that  as  it  may,  such  facts 
do  not  show  negligence  on  the  part  of  any  one  of  these  defend- 
ants. ' ' 
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54.  The  court  approved  instructions  giving  to  the  jury  the 
rule  with  which  we  are  here  concerned. 

55.  The  court  said:  "That  testimony  shows  beyond  question 
that  the  deceased  was  negligent  in  stepping  upon  the  tracks  of 
the  defendant  company,  directly  in  front  of  an  on-coming  car, 
which  was  plainly  in  view  at  the  time  he  stepped  upon  the  track 
if  deceased  had  chosen  to  glance  in  its  direction.  *  *  *  Surely, 
under  the  language  of  the  cases  hereafter  cited,  and  under  any 
rational  system  of  law,  defendant  could  not  be  charged  with  a 
duty  to  anticipate  that  anyone  would  suddenly  step  from  a  place 
of  safety  on  to  the  car  tracks  in  the  middle  of  a  block,  directly 
in  front  of  an  approaching  street  car. 

"We  think  such  gross  negligence  on  the  part  of  a  pedestrian 
will  bar  all  right  of  recovery  for  any  injuries  which  he  may 
sustain.  It  is  said  in  25  R.C.L.,  p.  1285:  'However,  where  a  foot- 
passenger  walks  or  steps  directly  in  front  of  an  approaching  car 
and  is  struck  the  instant  he  sets  his  foot  between  the  rails  there 
is  but  one  inference  that  can  reasonably  be  drawn  from  that  fact, 
that  is,  the  inference  of  contributory  negligence.'  *  *  * 

"In  the  case  of  Lee  v.  Market  St.  By.  Co.,  135  Cal.  293  [67 
Pac.  765],  it  is  said:  'That  a  man  under  these  circumstances 
should  thus  heedlessly  cross  a  public  street  in  the  middle  of  the 
block  and  know  nothing  of  the  approach  of  a  street  car  until  the 
moment  when  it  struck  him  is  a  demonstration  of  carelessness 
and  negligence  so  complete  as  to  require  no  comment.'  *  *  * 

"There  is  no  proof  that  the  motorman  failed  to  keep  an  out- 
look or  that  he  failed  to  use  proper  care  in  stopping  the  car  after 
discovering  deceased's  peril.  Indeed,  it  is  plain  that  if  the  de- 
ceased stepped  over  the  rail  and  was  almost  instantly  struck,  as 
appears  in  the  present  case,  then  no  outlook  which  the  motorman 
could  possibly  have  kept  would  have  enabled  him  to  stop  the  car 
in  time  to  avoid  the  accident.  Deceased  was  not  in  a  position  of 
peril  until  he  stepped  upon  the  rail  and  he  could  not  have  taken 
more  than  a  step  or  two,  going  at  an  ordinary  gait,  before  he 
was  struck.  Until  almost  the  moment  he  was  struck,  then,  no  out- 
look would  have  disclosed  him  in  a  position  of  danger,  for  he  was 
not  in  such  a  position.  *  *  *" 
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56.  The  court  quotes  and  follows  the  Billig  Case,  above. 

57.  Street  car  and  pedestrian.  "Had  the  motorman  seen 
plaintiff  before  she  passed  from  the  westbound  to  the  eastbound 
tracks,  and  in  time  to  stop  the  car,  he  still  could  not  have  fore- 
seen that  she  would  leave  her  place  of  safety  on  said  westbound 
tracks.  He  had  the  right  to  assume  that  she  would  maintain  her 
position  there ;  her  presence  would  have  afforded  no  warning 
that  she  would  proceed  in  the  path  of  the  car."  It  was  also  held 
the  pedestrian  was  guilty  of  contributorv^  negligence.  An  order 
denj-ing  a  motion  for  judgment  notwithstanding  the  verdict  in 
favor  of  plaintiff  was  reversed. 

58.  "In  Korchack  v.  Pacific  Electric  Ry.  Co.,  9  Cal.  App.  2d 
89,  93  [48  P.2d  752],  the  court  said: 

"  'During  all  of  the  time  that  a  pedestrian  is  approaching  a 
railroad  track  he  is  in  a  position  of  absolute  safety.  The  law  is 
well  established  that  an  engineer  or  a  motorman  is  not  charged 
with  knowledge  that  the  pedestrian  will  change  his  position  to 
one  of  peril,  but  he  has  a  right  to  assume  that  the  pedestrian 
will  exercise  his  faculties  of  observation  and  caution,  and  will 
not  remove  himself  from  a  place  of  safety  and  recklessly  expose 
himself  to  danger,  when  it  is  obAaous  that  with  the  slightest  care 
he  could  stop  and  avoid  the  peril.  (Green  v.  Los  Angeles  Ter- 
minal Ry.  Co.,  143  Cal.  31  [76  P.  719,  101  Am.  St.  K«p.  68]  : 
Billig  V.  Southern  Pacific  Co.,  supra  [192  Cal.  357  (219  P.  992)]  ; 
Basham  v.  Southern  Pacific  Co.,  176  Cal.  320  [168  P.  359]  ; 
Holmes  v.  South  Pacific  Coast  Ry.  Co.,  97  Cal.  161  [31  P.  834]  ; 
Green  v.  Southern  Pacific  Co.,  122  Cal.  563  [55  P.  577]  ;  Cho- 
quette  v.  Key  System  Transit  Co.,  supra  [118  Cal.  App.  643  (5 
P.  2d  921)].)'  " 
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The  proposed  instruction  goes  to  the  very  heart  of  the 
standard  of  care  required  by  defendant.  It  is  the  basis  on 
which  the  conduct  of  defendant  is  to  be  measured.  The 
only  charge  of  negligence  is  in  the  operation  of  the 
train.  Specific  instructions  were  given  as  to  speed,  whistle 
and  bell.  Aside  from  this,  the  jury  was  given  no  standard 
by  which  to  measure  the  conduct  of  the  defendant.  The 
verdict  was  general.  We  cannot  determine  the  basis  for  the 
finding  of  the  jury  that  defendant  was  negligent.  On  the 
questions  of  speed,  whistle  and  bell,  the  evidence  was 
sharply  conflicting.  It  is  possible  that  the  jury  could  have 
found  for  the  defendant,  on  the  evidence  presented,  on 
the  issues  of  speed,  whistle  and  bell,  but  nevertheless  have 
determined  that  the  defendant  was  negligent  for  not  antici- 
pating that  the  driver  would  proceed  across  the  tracks  in 
front  of  the  train.  The  proposed  instruction  would  have 
filled  the  gap. 

In  fact,  on  the  evidence  presented,  the  jury  should  have 
found  for  the  defendant  on  these  issues.  The  evidence  is 
as  follows: 

Speed:  For  the  defendant — The  engineer  is  dead  and 
his  testimony  is  unavailable.  Mellolo,  a  brakeman  riding 


59.  "A  motorman  is  not  charged  with  knowledge  that  a  pedes- 
trian will  leave  a  place  of  safety  for  one  of  grave  peril,  or  that 
he  will  not  exercise  his  faculties  of  observation  and  caution  and 
recklessly  expose  himself  to  danger,  wlien  it  is  clear  that  by 
merely  seeing  an  obvious,  destructive  engine  and  by  remaining 
off  its  fixed  and  certain  path  he  would  be  assured  of  his  safety. 
(Korchak  v.  Pacific  Electric  Railway  Co.,  9  Cal.  App.  2d  89, 
93  [48  P.  2d  752].)" 
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in  the  cab  of  the  engine,  fixed  the  speed  at  40  M.P.H. 
(R.  255).  Brown,  independent  eye  witness,  estimated  speed 
at  40  M.P.H.  (R.  324).  Stetson,  independent  eye  witness, 
estimated  speed  at  30  M.P.H.  (R.  334),  between  20  to  30 
M.P.H.  (R.  347),  and  about  10  M.P.H.  faster  than  thei 
speed  of  the  Souza  automobile  (R.  346). 

For  the  plaintiff — John  had  no  estimate  of  the  speed  of 
the  engine.  Davis  estimated  the  speed  at  60  M.P.H. 
(R.  172).  Johnston  estimated  the  speed  at  65  to  70  M.P.H. 
(R.  425). 

Whistle  and  Bell:  For  the  defendant — Mellolo  testified 
the  regular  crossing  whistle  was  blown  (R.  256),  and  just 
prior  to  the  accident  an  emergency  whistle,  a  series  of 
consecutive  short  blasts,  was  blown,  and  the  whistle  con- 
tinued to  blow  up  to  and  after  the  accident^"  (R.  255-6, 
264,  265,  267,  268),  but  could  not  state  as  to  the  bell  ring- 


60.  On  cross-examination  Mellolo  testified:  "Q.  As  a  matter 
of  fact,  Mr.  Mellolo,  you  do  not  have  any  independent  memory 
of  a  whistle  being  sounded  at  Beckwith  Road,  do  you? 

A.     I  do,  sir. 

Q.     Then  your  memory  in  that  regard  immediately  at  the  time 
the  engine  went  into  emergency  and  you  saw   particles   of  the: 
automobile  flying,  there  was  a  series  of  short  blasts,  isn't  that 
true  ? 

A.     The  whistle  was  blowing,  and  if  you  ever  ride  an  engine 
and  it  is  your  first  time  that  you  have  ever  seen  anybody  hit  by 
a  locomotive,  you  will  never  forget  seeing  it,  and  you  will  never! 
forget  that  whistle.  That  was  my  first  experience  on  a  locomotive' 
hitting  an  automobile. 

Q.  Just  come  back  to  my  question.  The  Avhistle  that  you  are 
talking  about,  however,  was  a  series  of  short  blasts  that  took; 
place  immediately  at  the  time  this  car  was  struck,  isn  't  that  true  ?  j 

A.     He   blew   the   crossing   whistle   between    the   crossing   sign: 
post  and  the  crossing,  and  then  after  that  there  was  a  consecutive 
short  blast"  (R.  267). 
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ing  because  of  the  noise  in  the  cab  of  the  engine"  (R. 
257).  Mrs.  Krepps,  independent  witness,  at  her  home 
located  approximately  200  feet  south  of  the  tracks  and  400 
feet  southeast  of  the  crossing,  heard  "the  train  whistle 
and  it  whistled  and  whistled  and  then  I  heard  it  crash  and 
I  run  around  the  corner  of  the  house  and  saw  the  car"®^ 
(R.  310).  She  could  not  remember  the  bell  ringing  (R. 
311).  Mrs.  Disbrow,  independent  witness,  in  bed  reading 


61.  Q.  [by  Mr.  Dunne]  Can  you  tell  us  whether  or  not  as  the 
locomotive  approached  this  crossing  where  the  accident  happened, 
whether  the  engine  bell  was  ringing? 

A.  No,  I  can't  state  because  there  are  times  you  can  hear  the 
bell  ringing  and  there  are  times  you  can't  hear  it  ringing  on  an 
engine.  When  you  go  by  buildings  and  signboards  you  can  hear 
it  ring;  the  echo,  I  believe.  There  are  times  you  can't  hear  the 
bell  ringing  in  the  cab  of  the  engine  traveling  at  that  speed. 

Q.  With  the  locomotive  travehng  light  that  way,  is  the  loco- 
motive itself,  aside  from  any  bell  or  whistle,  making  any  noise? 

A.    Yes. 

Q.  You  have  been  in  a  cab  and  all  this  is  clear  to  you,  but  I 
wish  you  would  tell  the  ladies  and  gentlemen  who  probably  have 
not  been  in  a  cab  what  the  noise  in  the  cab  is. 

A.  Well,  it  is  a  pounding  noise,  a  rattling  noise.  It  is  almost 
impossible  to  talk  in  the  cab  of  an  engine  traveling  35  to  40  miles 
an  hour  from  the  rattling  and  pounding  of  the  engine.  You  have 
to  scream  in  order  to  talk"  (R.  257). 

62.  On  cross-examination  Mrs.  Krepps  testified:  "Q.  There 
■  was  no  difference  between  the  whistle,  in  the  middle  of  which 
;  you  heard  the  crash,  and  the  whistle  that  you  heard  after  the 
1  crash,  was  there? 

A.  Well,  I  don't  know.  I  know  there  was  whistling  and  all  at 
\  once  I  heard  the  crash,  and  then  it  w^histled,  I  think,  three  times 
;  after  that. 

'      Q.     How^  many  times  did  it  whistle  before  that? 
I      A.     Gosh,  it  was  whistling  when  it  was  coming  down  the  track 
i  before  the  crash. 
;      Q.     You  recall  that  there  was  more  than  one  whistle? 

A.     Yes,  there  was  more  than  one  whistle"  (R.  313). 
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a  book  at  the  home  of  her  mother,  Mrs.  Krepps,  testified 
that  her  attention  was  drawn  from  her  book  by  the  in- 
sistent whistling^'  (R.  318).  She  did  not  hear  the  bell  (R. 
318).  Brown  heard  the  whistles  and  the  noise  of  the  engine 
(R.  323)  but  was  not  asked  as  to  the  bell.  Stetson's  atten- 
tion was  attracted  while  the  engine  was  still  more  than 
700  feet  from  the  crossing  by  the  noise  of  the  rattling  and 
pounding  of  the  engine  and  the  bell,  but  could  not  state 
whether  or  not  the  whistle  was  blown^^  (R.  333,  334,  335, 
338,  340). 

For  the  plaintiff — John  did  not  hear  the  whistle^^   (R. 


63.  "Q.  [by  Mr.  Dunne]  What,  if  anything,  first  called 
your  attention  to  the  fact  that  there  was  an  accident? 

A.  My  attention  was  drawn  from  my  book  by  the  insistent 
whistling  of  the  train.  The  train  whistled  more  than  it  usually 
did  when  it  made  the  crossing  there,  and  I  heard  a  crash,  but  I 
didn't  pay  too  much  attention  to  it  until  my  mother  called  me 
and  said  there  had  been  an  accident"  (R.  318). 

64.  Stetson  was  standing  in  the  gas  station,  approximately 
230  feet  from  the  crossing.  He  testified:  "Q.  [by  Mr.  Dunnel 
One  other  thing.  Are  you  able  to  tell  us  anything  about  a  whistle 
on  the  locomotive,  whether  it  was  or  was  not  sounded,  or  do  you 
know? 

A.  I  couldn't  say  whether  it  was  blowing  or  whether  it 
wasn't.  It  could  have  been  blowing  or  wasn't  blowing.  That 
didn't  attract  my  attention,  at  all.  The  whistle,  it  could  have 
been  blown  or  might  not  have  been. 

The  Court:  Q.     What  attracted  your  attention? 

A.  The  bell  on  the  engine  and  the  rattling  of  the  wheels  on 
the  engine"  (R.  335). 

65.  "Q.  [by  Mr.  Myers]  When  you  stopped  your  automobile 
20  feet  from  the  crossing,  will  you  tell  us  whether  or  not  you 
listened  ? 

A.     Yes,  I  did. 

Q.     What,  if  anything,  did  you  hear? 

A.     I  didn't  hear  anything"  (R.  109). 
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109).  Davis  heard  one  blast  of  the  whistle  just  after  the 
engine  crossed  North  Avenue  (R.  168).  At  the  time  of  the 
accident  Davis  was  over  1100  feet  from  the  crossing. 
Johnston  stated  the  bell  was  not  rung  (R.  426)  and  the 
whistle  was  not  blown  (R.  425,  426). 

The  testimony  of  Johnston  and  Davis  must  be  viewed 
in  the  light  of  the  contradictions,  inconsistencies,  improba- 
bilities and  the  unusual  circumstances  surrounding  their 
testimony. 

Johnston  had  been  employed  by  defendant  Southern 
Pacific  Company  only  two  months  before  the  accident.  He 
refused  to  disclose  the  railroads  for  which  he  had  previ- 
ously worked  (R.  441-2).  He  left  the  employ  of  defendant 
two  weeks  after  the  accident.  He  was  named  as  a  party 
defendant  in  the  original  actions  filed  in  the  State  Court. 
Although  he  had  not  been  served  with  process  or  sub- 
poena, he  voluntarily  left  his  home  in  Florida  and  ap- 
i  peared  prior  to  the  time  set  for  the  trial  in  the  State 
Court,   for   the   purpose   of   testifying   on   behalf   of   the 

i      "Q-     [by  Mr.  Myers]     First,  Mr.  Souza,  was  the  window  on 

your  side  of  the  car  open,  or  was  it  closed? 
[      A.     It  was  open. 

Q.     How  about  the  window  on  the  other  side  of  the  car,  was  it 
j  open,  or  closed,  that  is,  the  righthand  side? 

A.     It  was  closed. 
}      Q.     Tell  us  whether  you  heard   any  bell   rin^ng,   or   whistle 
\  blowing   immediately   prior   to   the   time   the   accident   happened. 
I      A.     No,  I  did  not  hear  anything. 

!      Q.     "When  you  looked  up  and  saw  the  locomotive  50  to  75  feet 
I  away  from  you,  did  you  hear  anything  then  ? 

A.     No,  I  couldn't  hear  anything. 

Q.     Could  you  say  whether  the  engine  was  working  steam  or 
;  not? 
!      A.     I  couldn't  tell;  it  was  too  quick"   (R.  110-111). 
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plaintiff.  The  cases  were  called  for  trial  in  the  State  Court 
and  plaintiffs  announced  they  were  ready  to  proceed, 
without  having  served  him  with  process.  After  the  case 
was  removed  to  the  Federal  Court,  he  was  served  with 
process,  but  made  no  appearance,  and  no  default  was  taken. 
This  was  the  state  of  the  case  when  his  deposition  was 
taken  by  plaintiff,  and  thereafter  the  case  w^as  dismissed 
as  to  him.  With  the  death  of  the  engineer,  the  only  living 
person  who  could  be  charged  with  responsibility  for  this 
accident,  which  plaintiff's  attorney  characterized  as  mur- 
der, is  Johnston.  It  is  strange  indeed  that  the  action  was 
voluntarily  dismissed  as  to  him.  Shortly  after  the  accident 
he  made  a  written  report  (Dft's  Ex.  Q),  and  on  the  trial 
denied  it  in  every  particular.  The  details  of  that  report 
were  confirmed  by  Mellolo  on  the  trial,  and  by  the  report 
submitted  by  engineer  Glanville.  His  present  story  is  con- 
tradicted by  independent  eye  witnesses  who  have  no  rea- 
son to  testify  as  to  anything  except  what  they  saw  and 
heard. 

Davis  was  employed  by  a  neighbor  and  friend  of  the 
Souzas.  He  was  impeached  from  his  deposition,  he  even 
changed  the  place  where  he  claims  to  have  been  when  he 
saw  the  accident.  He  claims  to  have  been  able  to  keep  the 
locomotive  in  sight  at  all  times  from  the  North  Avenue 
crossing  until  it  came  to  a  stop,  according  to  him,  a  1000 
feet  or  more  beyond  the  point  of  the  accident,  more  than 
2160  feet  from  the  point  where  he  was.  He  claims  this  in 
spite  of  his  testimony  that  visibility  was  limited  to  250 
to  300  feet  (E.  171),  and  without  regard  for  the  fact  that 
trees  between  him  and  the  tracks  must  have  prevented 
him  from  seeing  the  locomotive.  These  trees  are  shown  by 
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the  photographs  in  evidence,  and  were  located  and  fixed 
by  actual  measurements  on  the  ground  by  the  engineer 
who  prepared  the  diagrams  reproduced  herein.  On  his 
testimony  he  was  never  in  front  of  the  locomotive,  or  in 
a  position  to  see  the  front  of  the  locomotive,  yet  he  was 
willing  to  testify  of  his  own  knowledge  that  the  front  of 
the  locomotive  was  painted  silver  (R.  170). 

In  these  circumstances  the  jury  could  well  have,  and 
should  have,  disregarded  the  testimom^  of  Johnston  and 
Davis,  which  leaves  for  the  plaintiff  only  the  testimony 
of  John,  which  is  essentially  negative  in  all  important 
particulars,  or  involves  only  "I  don't  recall"  or  ''I  don't 
remember."  The  jury  could  have,  and  should  have,  be- 
lieved the  testimony  of  the  independent  witnesses  on  the 
question  of  the  speed,  whistle  and  bell,  as  confirmed  by 
the  only  available  and  unimpeached  member  of  the  crew. 
It  cannot  be  doubted  that  failure  to  give  defendant's  pro- 
posed instruction  No.  27  was  prejudicial. 

Even  assuming  that  plaintiff's  instruction  No.  9  as 
given  by  the  court  was  proper,  to  single  out  the  right  of 
plaintiff  to  rely  on  the  assumption  of  due  care  by  de- 
fendant, without  mention  of  the  corresponding  right  of 
defendant,  was  to  give  undue  prominence  to  one  matter 
to  the  exclusion  of  an  equally  important  matter.  Such  is 
error.  Rio  Grande  W.  Ry.  Co.  v.  Leak,  163  U.S.  280,  41 
L.ed.  160,  16  S.Ct.  1020.  It  is  reversible  error  to  submit 
the  evidence  and  theory  of  one  party  prominently  and 
fully  and  not  call  attention  to  the  main  points  of  the  oppo- 
site party's  case.  Pullman  Co7npany  v.  Hall,  46  Fed.  2d 
399;  Weiss  v.  Bethlehem  Iron  Co.,  (CCA.  3d)  88  Fed. 
23,  30. 
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E.  The  Question  of  Joint  Venture  Should  Have  Been  Submitted 
to  the  Jury  and  It  Was  Error  to  Refuse  Instructions  Properly 
Submitting  the  Issue. 

We  recognize  the  requirements  necessary  to  establish  a 
joint  venture  or  joint  enterprise.  Whether  John  and  his 
father  and  brother  were  engaged  in  a  common  undertak- 
ing in  which  they  had  the  necessary  communit}'^  of  interest 
was  a  question  that  should  have  been  determined  by  the 
jury  and  not  by  the  court.  There  was  ample  evidence 
from  which  the  jury  could  have  found  a  joint  enterprise 
or  they  could  have  found  none.  The  trial  court  refused 
defense  instructions  Nos.  38  and  39  which  correctly  stated 
the  rules  of  law  applicable  to  joint  ventures  and  would 
have  left  it  to  the  jury  to  decide,  as  it  should,  this  basic 
question  of  fact. 

It  was  established  by  the  evidence  that  all  three  of  the 
occupants  of  the  car  lived  on  a  dairy  ranch  near  Modesto 
(R.  98-99). 

On  the  evening  before  the  accident,  John  had  read  an 
advertisement  in  the  paper  of  a  ranch  for  lease  (R.  118). 
All  three  of  them,  John,  his  father  and  his  brother  Ed- 
ward, discussed  it  the  night  before  and  they  decided  they 
would  look  at  it  and  pass  their  opinion  on  it  (R.  79).  It 
was  the  intent  to  stock  it  with  beef,  but  John  did  not  have 
the  money  to  buy  the  beef  (R.  119).  It  had  not  been  deter- 
mined how  the  enterprise  was  to  be  financed,  but  John 
couldn't  do  it  alone.  The  details  were  still  under  discus- 
sion. In  any  event,  John  was  a  minor  and  any  lease  or 
contract  made  would  have  to  be  made  to  or  by  the  father 
or  older  brother,  Edward. 
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John  testified  his  father  and  brother  were  to  give  their 
"approval"  (R.  101)  of  the  ranch.  They  were  to  give 
their  help  and  advice  (R.  122). 

It  was  for  the  jury  and  not  for  the  court  to  draw 
the  inferences  from  this  evidence. 

F.     Other  Errors  in  Instructions. 

The  court  refused  to  give  defendant's  proposed  instruc- 
tion No.  56  which  would  have  told  the  jury  that  if  the 
approach  of  the  locomotive  could  have  been  learned,  then 
the  very  fact  of  the  collision  raises  a  presumption  either 
that  the  driver  of  the  automobile  did  not  take  the  required 
precautions  and  did  not  look  or  listen,  or  having  looked 
and  listened  he  endeavored  to  cross  in  front  of  the  train, 
and  in  either  event  he  would  be  guilty  of  negligence  proxi- 
mately contributing  to  the  accident.  There  can  be  no  ques- 
tion as  to  the  propriety  of  the  instruction.  The  rule  is  so 
well  settled  that  it  requires  no  discussion,  and  needs  no 
additional  authority  other  than  the  cases  cited  in  the  body 
of  the  instruction.  If  other  authority  is  desired,  see  cases 
cited  above  at  page  29. 

Failure  to  give  the  instruction  was  particularly  prejudi- 
cial in  this  case,  in  the  light  of  the  physical  conditions. 
Visibility,  at  the  very  minimum  was  600  feet.  The  view 
was  unobstructed.  The  driver  of  the  automobile,  by  the 
merest  glance,  the  slightest  turning  of  his  head,  must  have 
seen  the  locomotive  while  he  was  still  in  a  position  of 
safety. 

So  also  the  failure  to  give  defendant's  proposed  instruc- 
i  tion  No.  58,  which  in  substance  stated  that  if  the  circum- 
I  stances  were  such  that  the  driver,  by  looking,  must  have 
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seen  the  locomotive  in  time  to  have  avoided  it,  any  testi- 
mony that  he  looked  and  did  not  see  may  be  disregarded 
by  the  jury,  in  the  light  of  the  physical  facts  and  sur- 
romidings  at  the  scene  of  the  accident,  was  highly  prejudi- 
cial. The  correctness  of  the  instruction  is  well  settled,  and 
needs  no  discussion.  If  authorities  are  needed,  see  cases 
set  forth  above  at  page  30. 

Defendant's  proposed  instruction  No.  58-A  would  have 
told  the  jury  that  the  mere  fact  that  two  other  persons 
were  in  the  car,  did  not  relieve  them,  or  any  of  them, 
from  the  duty  of  exercising  ordinary  care  with  respect 
to  the  oi^eration  of  the  automobile.  The  court  refused  the 
instruction.  The  matter  was  not  sufficiently  covered  by 
other  instructions  given  as  to  the  general  duty  of  each  of 
the  occupants  of  the  car  to  exercise  ordinary  care  for  his 
own  safety,  the  duty  of  each  extends  to  the  operation  of 
the  car.  In  the  case  of  Martindale  v.  A.  T.  S  8.  F.  Ry. 
Co.,  89  A.C.A.  459  (1948),  201  Pac.(2d)  48,  judgment  for 
the  defendant  was  affirmed,  and  the  court  said: 

"While  a  passenger  who  has  no  control  over  the  j 
automobile  or  the  driver  is  not  held  to  the  same  rule  | 
as  to  contributory  negligence  as  the  driver  and  it  is  ! 
not  demanded  of  the  passenger  that  he  exercise  the 
same  high  degree  of  observation  as  is  required  by  the 
driver   (see  Hoffart  v.  Southern  Pacific  Co.,  33  Cal. 
App.  2d  591,  596  [92  P.2d  436]  ;  Switzler  v.  Atchison, 
etc.  Co.,  104  Cal.  App.  138,  144  [285  P.  918]),  never- 
theless he  is  normally  bound  to  protest  against  actual 
negligence  or  recklessness  of  the  driver,  the  extent  of 
his  duty  in  this  regard  depending  upon  the  particular 
circumstances  of  each  case,  and  it  is  a  question  for 
the  jury  {Wagner  v.  Atchison  Co.,  210  Cal.  526,  528 
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[292  P.  645]).  It  is  presumed  that  a  person  pos- 
sessing normal  faculties  of  sight  and  hearing  must 
have  seen  and  heard  that  which  was  within  the  range 
of  his  sight  and  hearing  {Young  v.  Southern  Pacific 
Co.,  189  Cal.  746,  754  [210  P.  259] ;  Cate  v.  Fresno 
Traction  Co.,  213  Cal.  190,  195-6  [2  P.2d  364].)  There- 
fore it  was  a  question  for  the  jury  to  determine 
whether  the  passengers  in  Martindale's  car  should 
have  heard  or  seen  the  train." 

It  has  been  repeatedly  held  that  this  is  a  matter  that 

should  be  submitted  to  the  jury,  and  the  refusal  of  this 

instruction  and  the  failure  to  submit  this  issue  to  the  jury 

j  was  prejudicial,  particularly  in  light  of  the  physical  facts 

i  and  surroundings  at  the  time  of  the  accident,  where  either 

i 

I  of  the  occupants  of  the  automobile,  as  well  as  the  driver, 
!  must  have  learned  of  the  presence  of  the  locomotive  by  a 
I  mere  glance  or  the  slightest  turning  of  the  head.  The  occu- 
;  pants,  as  well  as  the  driver,  were  facing  half-way  in  the 
direction  from  which  the  locomotive  was  coming  (see  foot- 
note 32). 

CONCLUSION 
In  this  case  it  cannot  be  seriously  contended  that  John 
Souza  exercised  ordinary  care  in  driving  his  automobile 
up  to  and  on  the  tracks  with  a  locomotive  bearing  down  on 
him  plainly  visible  to  him,  had  he  looked,  for  at  least  the 
last  600  feet  of  its  approach  to  the  crossing.  Since  he  was 
approaching  the  locomotive  half-way  head  on,  it  required 
only  the  slightest  glance  to  his  right  to  see  what  should 
have  been  seen  by  looking.  He  admits  he  did  not  look. 
If  he  had,  the  unfortunate  accident  would  never  have 
occurred. 
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In  such  circumstances  the  authorities  have  long  recog- 
nized and  still  hold  fast  to  the  rule  that  the  trial  court 
should  and  must  rule  that  the  driver  is  guilty  of  con- 
tributory negligence  as  matter  of  law.  The  dilemma  of  the 
plaintiffs'  position  is  clear.  There  are  only  three  choices; 
either  John  didn't  look  when  by  looking  he  could  have 
stopped;  or  having  looked  he  didn't  see  that  which  he 
could  have  seen ;  or  having  looked  and  seen,  he  mistakenly 
thought  he  could  proceed  across  in  safety. 

There  is  no  choice  consistent  with  the  exercise  of  ordi- 
nary care  on  the  part  of  the  driver.  There  being  none, 
the  rule  is  one  of  law. 

To  submit  the  issue  to  the  jury  was  error.  The  error 
in  submitting  it  was  made  the  worse  by  the  instructions  of 
the  court.  These  errors  affect  all  three  cases  and  their 
prejudicial  effect  is  best  demonstrated  by  the  verdicts  of 
the  jury. 

It  will  be  necessary  for  this  court  to  overrule  every 
known  California  case  involving  accidents  at  railroad 
crossings  if  John  Souza's  conduct,  according  to  his  own 
testimony,  is  ordinary  care. 

It  is  respectfully  submitted  that  the  Jury's  verdicts  and 
the  judgments  thereon  should  not  be  permitted  to  stand 
and  should  be  reversed. 

Dated  at  San  Francisco,  California,  July  1,  1949. 

Arthur  B.  Dunne 
Dunne  &  Dunne 

Attorneys  for  Appellant 
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IN  THE 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


Southern  Pacific  Company 
(a  corporation), 


Appellant, 


vs. 


John  Martin  Souza,  Lucille  Josephine 
SouzA,  James  Lawrence  Souza,  Ben- 
jamin Souza,  minors,  by  and  through 
their  guardian  ad  litem,  Josephine 
Souza,  Josephine  Souza,  individually, 
and  Mary  Adele  Souza  and  Geraldine 
Souza,  Lawrence  Souza  and  Richard 
Souza,  minors,  by  and  through  their 
guardian  ad  litem,  H.  G.  Eastman, 

Appellees. 


^ 


BRIEF  FOR  APPELLEES. 


STATEMENT  OF  THE  CASE. 
This  action  involves  three  actions  which  were  con- 
solidated for  convenience  of  trial.  The  appellee  John 
Martin  Souza  filed  an  action  to  recover  for  personal 
injuries  which  he  sustained  when  his  automobile  was 
struck  by  a  train  operated  by  the  Southern  Pacific 


Company,  a  corporation,  at  the  intersection  of  Beck- 
with  Road  and  the  main  line  track  of  the  Southern 
Pacific  Company  extending  between  San  Francisco 
and  Los  Angeles,  the  said  crossing  being  located  in 
Stanislaus  County,  California.  The  accident  happened 
on  the  11th  day  of  October,  1945. 

In  the  same  accident  Antonio  Azevedo  Souza  and 
Edward  Souza  received  injuries  which  resulted  in 
their  death.  Two  actions  were  filed  to  recover  dam- 
ages which  were  caused  by  reason  of  the  two  deaths. 
One  was  filed  by  Josephine  Souza  and  the  surviving 
children  for  the  death  of  Antonio  and  one  was  filed 
by  Geraldine  Souza  and  the  surviving  children  for 
the  death  of  Edward. 

These  actions  were  originally  filed  in  the  Superior 
Court  of  the  State  of  California,  in  and  for  the  City 
and  County  of  San  Francisco,  and  were  subsequently  | 
removed  to  the  United  States  District  Court  where 
they  were  tried.    The  cases  were  tried  before  a  jury 
and  resulted  in  verdicts  in  favor  of  the  appellees ;  the 
sum  of  one  thousand  one  hundred  fifty  ($1150.00)  dol- 
lars being  awarded  to  appellee  John  Martin  Souza,  the    , 
siun  of  thirty  one  thousand  forty-seven  and  38/100  M 
($31,047.38)  dollars  being  awarded  to  appellee  Geral- 
dine Souza  and  the  sum  of  sixteen  thousand  one  hun- 
dred   seven    and   38/100    ($16,107.38)    dollars    being 
awarded  to  the  appellee  Josephine  Souza.   Judgments 
were  entered  thereafter  in  accordance  mth  the  verdict 
of  the  jury. 

Subsequently,  appellant  filed  a  motion  for  judgment 
notmthstanding  the  verdict  and  for  a  new  trial.  Both 


of  these  motions,  after  hearing,  were  denied  by  the 
trial  Court. 

The  appellant  has  listed  five  specifications  of  error. 
The  first  four  of  the  specifications  deal  with  questions 
of  fact  and  can  be  grouped  under  one  heading ;  namely 
"Was  the  Evidence  Sufficient  to  Sustain  the  Verdict 
of  the  Jury?"  Tied  in  with  this  issue  is  the  question 
as  to  whether  or  not  the  evidence  showed  the  appellee 
John  Martin  Souza  guilty  of  contributory  negligence 
as  a  matter  of  law.  The  fifth  specification  of  error 
involves  the  alleged  erroneous  instruction  of  the  jury. 

Before  proceeding  to  outline  the  facts,  we  feel  that 
it  is  necessary  to  call  the  Court's  attention  to  the 
often-cited  rule,  that  when  considering  the  evidence 
after  a  jury  verdict,  all  conflicts  and  all  contradictions 
are  to  be  resolved  in  favor  of  the  appellee  and  all 
reasonable  inferences  are  to  be  drawn  from  the  evi- 
dence in  favor  of  the  appellee.  We  feel  it  necessary 
to  restate  the  facts,  as  appellant  has  e\ddently  over- 
looked that  law  in  its  opening  brief,  which  states  the 
facts  with  conflicts  and  contradictions  resolved  in  ap- 
pellant's favor  and  inferences  drawn  in  favor  of 
appellant,  all  contrary  to  the  law. 

"Turning  first  to  the  last  mentioned  contention 
it  must  be  remembered  that  the  jury  was  the  sole 
judge  of  the  credibility  of  witnesses  and  the 
weight  of  the  evidence.  Those  matters  are  not 
within  the  province  of  an  Appellate  Court.  It 
may  be  trite,  but  nonetheless  pertinent  to  refer 
to  the  rule  stated  by  this  Court  in  Crawford  v. 
Southern  Pacific  Company,  3  Cal.  (2d)  427,  429 
(45  P.  (2d)  183) : 


*'  'In  re\4ewing  the  e^ddence  on  such  an  appeal 
all  conflicts  must  be  resolved  in  favor  of  the  re- 
spondent, and  all  legitimate  and  reasonable  infer- 
ences indulged  in  to  uphold  the  verdict,  if  pos- 
sible. It  is  an  elementary,  but  often  overlooked 
principle  of  law,  that  when  a  verdict  is  attacked 
as  being  unsupported,  the  power  of  the  Appellate 
Court  begins  and  ends  with  the  determination  as 
to  whether  there  is  any  substantial  evidence,  con- 
tradicted or  uncontradicted,  which  will  support 
the  conclusion  reached  by  the  jury.  When  two  or 
more  inferences  can  be  reasonably  deducted  from 
the  facts,  the  i^evie^ving  Court  is  without  power 
to  substitute  its  deductions  for  those  of  the  trial 
Court.'  " 

Peri  V.  Los  Angeles  Junction  Baihvay,  22  Cal. 
(2d)  111. 

''It  is  elementary,  however,  that  on  appeal  from 
a  judgment  of  nonsuit  the  evidence  shall  be  viewed 
in  the  light  most  favorable  to  plaintiff.  *  *  * 
Application  of  this  rule  strikes  down  at  once,  and 
without  necessity  for  further  comment  thereon, 
all  those  portions  of  defendant's  argument  which 
depend  upon  the  resolution  of  conflicting  infer- 
ences favorable  to  defendant." 

Toschi  V,  Chnstian,  24  Cal.  (2d)  354. 


FACTS. 

Viewing  the  facts  in  the  light  of  the  foregoing  law, 
the  evidence  shows  the  following : 

The  accident  out  of  which  these  three  actions  arose 
occurred  at  the  intersection  of  Beckwith  Road  and  the 
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Southern  Pacific  Main  line  track  between  San  Fran- 
cisco and  Los  Angeles.  The  date  of  the  accident  was 
October  11,  1945,  and  the  time  was  approximately 
9:10  A.M. 

This  intersection  is  approximately  two  miles  north 
of  the  City  of  Modesto,  Stanislaus  County,  California. 
Beckwith  Road  is  a  two  lane  macadam  highway  which 
extends  in  a  general  northeasterly  and  southwesterly 
direction  and  intersects  the  aforesaid  main  line  South- 
ern Pacific  track  at  an  angle  of  approximately  45°. 
The  Southern  Pacific  track  extends  in  a  general  north- 
westerly and  southeasterly  direction.  Beckwith  Road 
crosses  the  Southern  Pacific  main  line  track  and  joins 
U.  S.  California  Highway  99,  which  is  on  the  north 
side  of  the  track  and  which  parallels  the  Southern 
Pacific  main  line  track. 

Appellee  John  Martin  Souza  the  night  before  the 
accident  occurred  had  read  an  advertisement  in  the 
paper  concerning  a  ranch  which  he  thought  he  might 
be  interested  in  for  the  purpose  of  stocking  it  with 
beef.  (T.  R.  page  118.)  He  had  been  considering  such 
an  undertaking  for  about  six  months.  (T.  R.  page 
117.)  On  the  morning  after  reading  the  advertisement, 
he  started  out  to  inspect  the  ranch  that  was  advertised 
in  the  paper  and  he  asked  his  father  Antonio  Azevedo 
Souza  and  his  brother  Edward  Souza  to  go  along  to 
get  their  approval.  (T.  R.  page  101.)  Appellee  John 
Martin  Souza  started  for  the  ranch  in  a  1941  model 
Ford  Coupe  which  he  owned.  (T.  R.  page  100.)  Ap- 
pellee John  Martin  Souza  drove  the  automobile,  his 


brother  Edward  sat  next  to  him  and  his  father  An- 
tonio was  furthest  to  the  right.  (T.  R.  page  100.) 

They  left  home  shortly  before  9:00  A.M.  (T.  R. 
page  102)  and  the  accident  happened  between  9:00  and 
9:15  A.M. 

As  they  approached  the  Southern  Pacific  main  line 
track  they  were  travelling  in  a  northeasterly  direction 
on  Beckwith  Road.  (T.  R.  page  102.)  The  speed  of 
the  automobile  as  they  drove  along  Beckwith  Road 
was  between  thirty-five  and  forty  miles  an  hour.  (T.R. 
page  102.)  When  they  came  within  100  to  200  feet 
of  the  crossing  where  the  accident  happened,  appel- 
lee John  Martin  Souza  began  slowing  down  his  auto- 
mobile (T.  R.  page  102)  and  when  he  was  at  a  point 
approximately  sixty  feet  from  the  track  his  estimated 
speed  was  fifteen  miles  per  hour.  (T.  R.  page  103.) 
He  continued  slowing  the  speed  of  his  automobile  and 
finally  came  to  a  complete  stop  with  the  front  of  his 
automobile  approximately  twenty  feet  from  the  tracks. 
(T.  R.  page  102.)  After  he  had  brought  his  auto- 
mobile to  a  stop,  he  looked  first  to  his  right  and  then 
he  looked  to  his  left  and  in  looking  he  saw  no  train 
approaching  either  from  his  right  or  from  his  left. 
(T.  R.  page  104.)  He  estimated  that  he  spent  approxi- 
mately two  seconds  of  time  looking  in  each  direction. 
(T.  R.  page  111.)  During  the  time  that  he  was  stopped 
and  looking  in  each  direction  for  the  approach  of  a 
train,  he  listened  for  a  bell  or  whistle  or  some  sound 
of  the  approach  of  a  train.  He  did  not  hear  the  train 
nor  did  he  hear  a  bell  or  a  whistle.  (T.  R.  pages  109,  ; 
110.)    There  was  nothing  wrong  with  his  hearing  and 


the  window  was  open  on  the  driver's  side  of  the  auto- 
mobile. (T.  R.  pages  109,  110.)  After  stopping,  look- 
ing and  listening  for  an  estimated  four  seconds,  ap- 
pellee John  Martin  Souza  shifted  his  automobile  into 
low  gear  and  started  across  the  track  at  some  three  to 
four  miles  an  hour.  (T.  R.  page  111.)  When  he  was 
on  the  track,  he  again  looked  to  his  right  and  saw  for 
the  first  time  the  engine  of  the  Southern  Pacific  Com- 
pany which  was  then  approximately  fifty  to  seventy- 
five  feet  away  (T.  R.  page  104)  and  the  accident  oc- 
curred immediately.  (T.  R.  page  111.)  Appellee  John 
Martin  Souza  was  familiar  with  this  crossing  as  he 
drove  over  it  approximately  three  times  a  week.  (T.  R. 
page  116.) 

It  was  a  cool  morning  and  there  was  a  mist  or  haze 
that  limited  the  appellee  John  Martin  Souza 's  vision 
to  an  estimated  200  yards  or  six  hundred  feet.  (T.  R. 
pages  104  and  144.)  Because  of  this  haze,  appellee 
John  Martin  Souza  did  not  have  a  clear  view.  (T.  R. 
page  104.)  This  haze  was  ordinary  for  the  time  of 
year  and  limited  visibility  from  two  hundred  feet  to 
one  thousand  feet,  depending  upon  what  you  were 
looking  toward.  (T.  R.  page  162.)  The  position  of  the 
sun  as  appellee  John  Martin  Souza  looked  to  his  right 
had  a  tendency  to  distort  his  vision.  (T.  R.  page  105.) 
The  engine  front  was  silver  in  color,  making  it  difficult 
to  see  in  the  haze  (T.  R.  page  428)  and  it  was  travel- 
ling at  a  speed  of  between  sixty-five  and  seventy  miles 
an  hour.  (T.  R.  page  425.)  It  was  approaching  the 
Beckwith  Road  crossing  from  the  south.  (T.  R.  page 
424.)    The  engine  whistle  was  not  sounded  for  the 
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crossing  as  required  by  law,  nor  was  the  bell  rung 
before  the  accident.  (T.  R.  page  426.)  The  engineer, 
immediately  before  the  accident,  was  holding  a  conver- 
sation with  a  brakeman  who  was  riding  in  the  cab  of 
the  locomotive  (T.  R.  page  426)  and  after  the  acci- 
dent he  told  the  fireman,  ''You  see  what  happens  when 
you  don't  blow  the  whistle."  (T.  R.  page  430.)  Fail-  ,, 
ure  to  blow  the  whistle  and  to  ring  the  bell  violated  \\ 
three  of  the  Southern  Pacific  rules  (T.  R.  page  210) 
and  the  law  of  the  State  of  California.  (T.  R.  pages 
372,  373.) 


THE  BASIS  OF  APPELLEES'  CASE. 

These  actions  were  tried  upon  the  theory  that  the 
appellant  carelessly  and  negligently  operated  its  train 
across  Beckwith  Road  without  proper  warning  of  its 
approach  and  in  violation  of  the  rules  of  the  appellant 
company  and  the  laws  of  the  State  of  California. 
That  under  the  conditions  as  they  existed  at  the  time, 
the  driver  of  the  automobile  was  in  the  exercise  of 
ordinary  care  and  caution  as  he  proceeded  on  to  the 
crossing  after  having  stopped,  looked  and  listened. 


ARGUMENT, 
(a)     NEGLIGENCE  OF  THE  SOUTHERN  PACIFIC  COMPANY. 

There  was  ample  evidence  in  the  record  to  establish 
negligence  upon  the  part  of  the  Southern  Pacific  Rail- 
road Company.  The  driver  of  the  automobile,  John 
Martin  Souza,  testified  that  he  did  not  hear  a  bell  or 
whistle  even  though  he  listened  with  his  window  open. 


''Mr.  'Myers.  Q.  First,  Mr.  Souza,  was  the 
window  on  your  side  of  the  car  open  or  was  it 
closed  ? 

A.    It  was  open. 

Q.  How  about  the  window  on  the  other  side  of 
the  car,  was  it  open  or  closed;  that  is,  the  right 
hand  side? 

A.    It  was  closed. 

Q.  Tell  us  whether  you  heard  any  bell  ringing 
or  whistle  blowing  immediately  prior  to  the  time 
the  accident  happened. 

A.     No,  I  did  not  hear  anything." 

(T.  R.  page  110.) 

The  fireman,  who  was  on  the  side  of  the  locomotive 
from  which  the  automobile  approached  the  track  and 
whose  duty  it  was  to  ring  the  bell  on  the  engine,  testi- 
fied that  he  did  not  ring  the  bell,  and  neither  did  the 
engineer  sound  the  whistle. 

^'Q.  Now,  when  the  engine  was  about  200  feet 
from  the  crossing,  going  at  the  speed  that  you 
have  said  it  was  going,  can  you  tell  us  whether 
or  not  the  whistle  was  blowing  or  the  bell  ringing 
at  that  time? 

A.  There  was  no  whistle.  He  might  have 
bio  wed  the  whistle  after  we  hit  the  car,  I  don't 
know,  don't  recall.   I  was  nervous. 

Q.     But  up  to  the  time  of  the  collision 

A.  No,  there  was  no  whistle. 
Q.  How  about  the  bell,  was  any  bell  ringing? 
A.  Well,  there  might  have  been  a  bell  after- 
wards, but  I  turned  the  valve  on  and  the  bell 
didn't  ring.  I  saw  the  car — I  thought  the  car  was 
stopped,  and  it  wasn't  necessary  to  use  the  hand 
cord. 
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Q.     For  a  distance  of  a  quarter  of  a  mile  prior   j 
to  reaching  the  intersection  of  Beckwith  Road  and   \ 
the  Southern  Pacific  right  of  way  can  you  tell  us 
whether   or  not   in   that   distance   the   bell   was 
ringing  or  the  whistle  blowing,  either  one? 

A.     No,  it  wasn't. 

Q.  What,  if  anything,  was  the  engineer  and 
this  other  person  that  was  riding  in  the  cab  of  the 
engine  doing  at  the  time  of  the  happening  of  the 
accident  ? 

A.     Well,  they  were  holding  a  conversation. 

Q.  Where  was  the  engineer?  I  mean  by  that 
what  was  his  position  at  the  time? 

A.  Well,  in  order  so  that  this  brakeman  could 
hear  him  he  was  facing  the  brakeman,  which 
would  be  facing  me.   I  am  across  from  him." 

(T.  R.  pages  425  and  426.) 

This  testimony  was  further  corroborated  by  the 
statement  made  by  the  engineer  immediately  after  the 
accident  in  which  he  called  attention  to  ''what  hap- 
pens when  the  whistle  is  not  blown." 

"Q-  (by  Mr.  Myers).  During  the  happening 
of  the  accident,  or  immediately  thereafter,  did  the 
engineer  make  any  comment  at  all  as  to  the 
whistle  blowing? 

A.  Yes.  After  we  got  stopped — I  don't  know 
whether  he  was  talking  to  me  or  the  brakeman — 
but  he  did  say,  'You  see  what  happens  when  you 
don't  blow  the  whistle.'  " 

(T.  R.  pages  429,  430.) 

The  train  was  traveling  at  between  sixty-five  and 
seventy  miles  an  hour  according  to  Fireman  H.  J. 
Johnston. 


11 


^^Q.  How  fast  was  the  engine  going  at  that 
particular  time? 

A.  I  would  say  between  sixty-five  and  seventy 
miles  an  hour. 

Q.  For  what  distance  had  it  been  travelling  at 
that  speed  of  sixty-five  to  seventy  miles  an  hour? 

A.  For  a  number  of  miles,  I  don't  recall  just 
how  many,  but  a  number  of  miles — after  we  left 
Modesto." 

(T.R.  page  425.) 

The  law  is  well  established  that  failure  to  sound  the 
warnings  required  by  law  establishes  negligence. 

''It  is  doubtless  the  law  that  failure  to  comply 
with  the  regulations  prescribed  by  Section  486 
of  the  Civil  Code  as  to  ringing  the  bell  and  blow- 
ing the  whistle  of  a  railroad  train  upon  approach- 
ing a  street  crossing  is  prima  facie  evidence  of 
negligence  on  the  part  of  the  railroad  company 
(Parker  v.  Southern  Pacific  Company,  204  Cal. 
609  (269  Pac.  622)  ;  Orcutt  v.  Pacific  Coast  Ry. 
Co.,  85  Cal.  291  (24  Pac.  661))  ;  and  that  where 
the  evidence  is  conflicting  as  to  whether  the  train 
crew  complied  with  such  statutory  requirement, 
the  implied  finding  of  the  jury  adverse  to  the  rail- 
road company  is  binding  on  appeal.  (Krause  v. 
Rarity,  210  Cal.  644  (293  Pac.  62,  77  A.L.R. 
1327)  ;  Pietrofitta  v.  Southern  Pacific  Co.,  107 
Cal.  App.  575  (290  Pac.  597) ;  Hoffman  v.  South- 
ern Pacific  Co.,  215  Cal.  454  (11  P.  (2d)  387).) 
Furthermore,  the  Courts  have  held  that  if  a  wit- 
ness is  in  a  position  to  hear  the  bell  or  the  whistle 
of  the  locomotive  and  he  testifies  he  heard  neither, 
such  testimony  is  sufficient  to  raise  a  conflict  with 
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positive  testimony  to  the  contrary  that  such  warn- 
ings were  given.  (Jones  v.  Southern  Pacific  Co., 
74  C.  A.  10  (239  P.  429);  Lindsey  v.  Pacific 
Electric  Ry.  Co.,  Ill  C.  A.  482  (296  P.  131); 
Lahey  v.  Southern  Pacific  Co.,  16  C.  A.  (2d) 
652  (61  P.  (2d)  461)  ;  Hamilton  v.  Pacific  Elec- 
tric Ry.  Co.,  12  Cal.  (2d)  598  (86  P.  (2d)  829) ; 
Thuet  V.  S.  P.  Co.,  135  C.  A.  527  (27  P.  (2d) 
910)." 

Eastman  v.  A.  T.  d  S.  F.  Ry.  Co.,  51  Cal.  App. 
(2d)  653  at  660. 


(b)  APPELLEE   JOHN   MARTIN   SOUZA   WAS   NOT   GUILTY   OF 
CONTRIBUTORY  NEGLIGENCE  AS  A  MATTER  OF  LAW. 

The  principal  argument  of  appellant  is  that  the 
driver  of  the  automobile,  John  Martin  Souza,  was 
guilty  of  negligence  as  a  matter  of  law.  There  is  no 
basis  for  such  an  argument.  He  did  everything  that 
an  ordinarily  prudent  person  would  have  done  under 
the  circumstances.  He  stopped  his  automobile  before 
reaching  the  crossing  and,  while  stopped,  he  looked 
and  he  listened  and  then  he  proceeded  on  across  the 
track  and  the  accident  happened  within  a  matter  of  a 
few  seconds. 

'^Q.  (of  John  Martin  Souza).  While  you  were 
at  a  standstill ;  in  other  words,  while  your  car  was 
stopped  20  feet  from  the  tracks,  I  believe  you  said 
you  looked  to  your  right.  About  how  long  did  you 
spend  in  looking  to  the  right;  just  how  much 
time  elapsed  while  you  were  looking  to  the  right? 
A.    About  two  seconds. 
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Q.  I  believe  you  stated  you  then  looked  to  the 
left.  About  how  much  time  elapsed  while  you 
looked  to  the  left? 

A.     About  another  two  seconds." 

(T.  R.  page  111.) 

"Q.  When  you  stopped  your  automobile  20 
feet  from  the  crossing,  will  you  tell  us  whether 
or  not  you  listened? 

A.    Yes,  I  did. 

Q.     What,  if  anything,  did  you  hear? 

A.     I  didn't  hear  anything." 

(T.  R.  page  109.) 

The  weather  conditions  as  they  existed  at  the  time 
of  the  accident,  although  ordinary,  limited  and  dis- 
torted appellee  John  Martin  Souza's  view  of  the  track, 
particularly  in  the  direction  from  which  the  train 
approached,  as  he  had  to  look  into  the  sun  in  that 
direction. 

^'Q.  (of  John  Martin  Souza).  What  kind  of  a 
morning  was  it,  that  is,  with  reference  to  climatic 
conditions,  visibility  and  so  forth? 

A.  Well,  it  was  a  cool  morning.  It  was  sort 
of  a  haze  hanging  low  and  I  couldn't  see  any 
more  than  about  200  yards  down  the  track,  got 
no  clear  view. 

Q.     How  about  the  sun,  was  it  visible? 
A.     Yes,  the  sun  was  visible. 
Q.    Where  was  it  with  reference  to  you? 
A.     Well,  it  was  directly,  just  about  directly 
east  of  me,  maybe  a  little  south. 
Q.    A  little  south  of  east? 
A.    Right. 
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Q.  How  high  in  the  sky  was  it,  I  mean  with 
reference  to  your  vision  in  the  car? 

A.     It  was  at  an  angle. 

Q.  Were  the  rays  showing  directly  upon  the 
top  of  your  car,  or  was  it  directly  ahead  of  you? 

A.  It  was  shining  in  the  windshield,  I  could 
see  it. 

Q.  This  haze  that  you  speak  of,  was  that  a 
haze  that  was  something  like  a  fog,  or  was  it 
something  lighter  than  fog,  or — well,  describe  it. 

A.  It  was  lighter  than  fog,  being  sort  of  a 
haze. 

Q.  Was  your  ^dsion  affected  with  reference 
to  the  direction  you  looked?  What  I  mean  by 
that,  was  there  any  difference  in  looking  toward 
the  sun  or  away  from  the  sun? 

A.     Well,  it  naturally  would  distort  my  vision. 

Q.     Looking  in  what  direction? 

A.    When  I  looked  right  directly  on  the  sun. 

Q.  When  you  looked  to  the  left,  how  about 
that? 

A.  The  Sim  wouldn't  hinder  me  when  I  looked 
to  my  left." 

(T.  R.  pages  104,  105.) 

*'Q.  When  you  looked  to  your  right  and  you 
looked  to  the  left,  what  if  anything  did  you 
observe  with  reference  to  this  mist  or  haze  that 
you  have  described?  In  other  words,  I  want  to 
know  how  far  down  those  tracks  you  had  an  un- 
impaired vision. 

A.     I  would  say  I  could  see  about  600  feet. 

Q.  And  that  would  be  in  what  direction?  Just 
one  direction  or  both  directions  ? 
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A.    Well,  I  could  probably  see  a  little  more  to 
the  left  as  the  sun  would  be  in  my  eyes." 
(T.  R.  pages  156,  157.) 

Under  these  facts  whether  or  not  the  driver  of  the 
automobile,  John  Martin  Souza,  was  guilty  of  con- 
tributory negligence  was  purely  a  question  of  fact  to 
be  determined  by  the  jury. 

Under  circumstances  which  are  strikingly  similar, 
it  was  held  that  the  determination  of  negligence  and 
contributory  negligence  were  questions  of  fact  for  the 
jury.  In  Chesapeake  &  Ohio  By.  Co.  v.  Waid,  25 
Fed.  (2d)  366,  the  Court  stated: 

'^The  question  under  all  the  circumstances  was  a 
proper  one  for  the  jury.  The  plaintiff  stopped, 
looked  and  listened,  if  he  told  the  truth,  and 
whether  he  told  the  truth  was  for  the  jury.  The 
question  whether  he  exercised  as  much  care  in 
looking  and  listening  as  he  should  have  done  was 
also  for  the  jury.  The  question  whether,  having 
stopped,  looked  and  Ustened  145  feet  from  the 
crossing  without  seeing  or  hearing  anything,  ordi- 
nary care  and  prudence  required  him  to  stop 
again  before  going  upon  the  tracks,  and  whether 
he  could  have  been  in  the  exercise  of  due  care  in 
looking  and  listening  where  he  neither  heard  nor 
saw  the  train  imtil  he  got  upon  the  tracks,  were 
questions  of  fact  and  circumstances  for  the  jury." 

This  same  case  holds  that  where  a  person  drives 
upon  a  railroad  track  and  an  accident  happens  within 
six  or  eight  seconds  from  the  time  such  person  stopped 
and  looked  that  such  conduct  does  not  establish  con- 
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tribiitory  negligence  as  a  matter  of  law,  but  presents 

a  question  of  fact  for  the  jury. 

''He  testified  that  he  was  travelling  at  the  rate  of 
six  or  eight  miles  an  hour,  and,  as  the  District 
Judge  has  pointed  out,  this  means  that  not  more 
than  six  or  eight  seconds  elapsed  from  the  time 
when  he  looked  at  the  corner  of  the  terminal 
building  and  the  time  when  he  was  struck.  He 
might  have  seen  the  approaching  cars  if  he  had 
looked  a  second  time  in  the  direction  from  which 
they  were  coming  before  going  on  the  track.  But 
we  think  that  he  should  not  be  held  guilty  of  con- 
tributory negligence  as  a  matter  of  law  because 
he  did  not  look  twice  in  the  same  direction  within 
six  seconds." 

''The  engine  to  his  left  demanded  a  share  of  his 
attention.  The  crossing  itself  demanded  a  share. 
Under  such  circumstances,  is  he  to  be  held  guilty 
of  negligence  as  a  matter  of  law  because  of  his 
failure  to  see  a  danger  which,  if  his  evidence  be 
believed,  he  looked  for  once  only  six  seconds  be- 
fore he  was  struck,  and  failed  to  see  because  of 
defendant's  negligent  failure  to  display  the  lights 
and  give  the  signals  which  every  traveler  along 
the  highway  had  a  right  to  expect?  We  think 
not." 

Chesapeake  <£•  Ohw  By.  Co.  v.  Waid  (supra). 

It  was  further  held  in  the  same  case  that  the  jury  is 
to  determine  whether  or  not  ordinary  care  was  used  in 
looking  and  listening. 

"How  intently  and  how  constantly,  or  how  often, 
after  listening  and  looking  in  the  exercise  of  the 
prudence  of  a  reasonably  careful  man,  depends 
upon  all  the  circumstances;  and  one  of  the  cir- 
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cumstances  is  the  rightful  expectation  of  the  trav- 
eler that  the  railroad  will  perform  the  duty  re- 
quired by  law  and  by  ordinary  care  of  warning 
him  by  sounding  a  locomotive  bell  or  whistle  on 
approaching  a  crossing.  Whether  a  traveler  on 
the  highway  has  looked  and  listened  as  a  man  of 
ordinary  prudence  would  is  generally  a  question 
for  the  jury." 

Chesapeake  &  Ohio  By.  Co.  v.  Waid  (supra). 

In  crossing  cases  such  as  this,  the  question  of  con- 
tributory negligence  is  for  the  jury.  The  circum- 
stances here  are  such  that  different  conclusions  can  be 
reached  from  the  facts  as  presented.  In  citing  the 
language  of  the  case  of  Pokora  v.  Wabash  By.  Co., 
292  U.  S.  98,  54  S.  Ct.  580,  78  L.  Ed.  1149,  91  A.L.R. 
1049,  the  Supreme  Court  of  the  State  of  California 
states : 

"Too  frequently  appellate  Courts  have  ignored 
those  fundamental  principles  when  dealing  with 
railroad  crossing  accidents,  and  have  arbitrarily 
substituted  their  conclusions  of  law  as  to  the  care 
a  man  of  ordinary  prudence  would  exercise  under 
the  circimistances  presented  to  the  trier  of  facts. 
The  correct  approach  is  expressed  in  Pokora  v. 
Wabash  Ry.  Co.,  292  U.  S.  98,  105  (54  S.  Ct.  580, 
78  L.  Ed.  1149,  91  A.L.R.  1049),  involving  a  cross- 
ing accident,  where  contributory  negligence  is 
discussed : 

"  'Illustrations  such  as  these  bear  witness  to  the 
need  for  caution  in  framing  standards  of  be- 
havior that  amount  to  rules  of  law.  The  need  is 
more  urgent  when  there  is  no  background  of 
experience    out    of    which    the    standards    have 
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emerged.  They  are  then,  not  the  natural  flower- 
ings of  behavior  in  its  customary  forms,  but  rules 
artificially  developed,  and  imposed  from  without. 
Extraordinary  situations  may  not  wisely  or  fairly 
be  subjected  to  tests  or  regulations  that  are  fitting 
for  the  common-place  or  normal.  In  default  of 
the  guide  of  customary  conduct,  what  is  suitable 
for  the  traveler  caught  in  a  mesh  where  the  ordi- 
nary safeguards  fail  him  is  for  the  judgment  of  a 
jury." 

Peri  V.  L.  A.  Junction  Ry.,  22  C.  (2d)  111. 

Appellees  concede  and  make  no  point  of  the  fact 
that  the  law  is  well  established  that  a  traveler  must 
look  from  a  point  where  looking  will  be  effective  and 
listen  likewise,  and  if  he  can  neither  see  nor  hear,  he 
must  stop.  This  is  not  new  law.  However,  in  those 
cases  where  the  rule  has  been  applied,  the  evidence 
conclusively  established  that  the  accident  would  not 
have  occurred  if  either  act  had  been  reasonably  ob- 
served. In  this  case  appellees  did  stop,  look  and  listen 
within  twenty  feet  of  the  track.  After  stopping,  look- 
ing and  listening,  he  then  proceeded  on  to  the  track  at 
a  speed  of  three  to  four  miles  an  hour.  Is  thus  re- 
quired only  five  or  six  seconds  to  drive  on  the  track 
in  low  gear.  The  inference  from  these  facts  is  irre- 
sistible that  appellee  John  Martin  Souza  was  cau- 
tiously approaching  the  track.  His  view  was  dis- 
torted and  limited  because  of  the  haze  or  mist.  The 
silver  color  of  the  front  of  the  engine  made  it  blend 
with  the  mist  and  difficult  to  see.  The  train  was  mak- 
ing sixty-five  or  seventy  miles  an  hour,  which  would 
make  it  travelling  approximately  ninety-seven  feet  a 
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second.  Appellees  had  a  right  to  expect  that  the  South- 
ern Pacific  Company  would  give  a  signal  as  required 
by  their  rules  and  by  the  statutes  of  the  State  of  Cali- 
fornia. John  Martin  Souza  had  no  reason  to  assume 
that  the  train  would  be  operated  across  Beckwith 
Road  without  the  sounding  of  the  whistle  or  bell  being 
rung  while  he  was  exercising  all  the  care  and  caution 
required  of  him.  Appellee  John  Martin  Souza,  hav- 
ing stopped  where  he  did  and  looked  and  listened 
under  the  circumstances  appearing  in  the  record,  it  is 
unreasonable  to  contend  that  as  a  matter  of  law  he  was 
guilty  of  contributory  negligence  for  not  stopping 
again  at  the  track. 

See: 

Chespeake  <£•  Ohio  By.  Co.  v.  Waid,  25  Fed. 
(2d)  366. 

The  Supreme  Court  of  the  State  of  California  has 
stated  that  it  is  a  question  for  the  jury  to  determine 
as  to  whether  or  not  the  driver  of  an  automobile  was 
negligent  in  choosing  the  position  he  might  stop  in  for 
the  purpose  of  making  an  observation  of  railroad 
tracks. 

''But  the  plaintiff's  choice  of  a  position  for  ob- 
servation is  also  a  question  for  the  jury." 

Nelson  v.  Southern  Pacific  Company,  8  Cal. 
(2d)  648. 

This  same  Opinion  holds  that  it  is  a  question  for  the 
jury  to  determine  under  all  the  circumstances  as  to 
whether  or  not  failing  to  look  a  second  time  in  the  di- 
rection from  which  the  train  approached  constituted 
negligence  on  the  part  of  the  automobile  driver. 
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"The  presence  of  the  train,  on  which  there  is 
much  testimony  and  conflict  with  the  plaintiffs,  is 
a  question  for  the  jury  as  is  also  her  conduct  in 
failing  to  look  again  to  her  right,  in  the  presence 
of  what  she  considered  to  be  a  definite  hazard  on 
her  left  and  in  traversing  a  difficult  crossing." 
Nelson  v.  S.  P.  Co.  (supra). 

Under  the  facts  of  this  case,  the  driver  John  Martin 
Souza  was  crossing  a  main  line  track  upon  which 
trains  operated  in  both  directions  so  that  danger  could 
be  anticipated  from  either  side.  In  looking  to  his  left 
the  way  that  Beckwith  Road  crossed  the  track,  it 
would  be  necessary  for  him  to  make  almost  a  complete 
turn  of  his  head  and  look  over  his  shoulder.  Also  the 
roadway  was  but  two  lanes  and  there  was  some  other 
traffic  to  be  expected.  Under  these  facts  and  with  the 
swiftness  with  which  the  accident  occurred  following 
Appellee  John  Martin  Souza 's  stopping,  listening  and 
looking,  it  is  difficult  to  see  how  by  sharp  calculations 
of  the  time  and  speed  it  could  be  made  out  that  he  was 
guilty  of  contributory  negligence  as  a  matter  of  law. 
The  California  Supreme  Court  in  Nelson  v.  Southern 
Pacific  Railroad  Company  (supra)  points  out  the 
error  in  such  type  of  calculations. 

"The  testimony  as  to  the  giving  of  the  statutory 
warning  by  bell  and  whistle  is  in  direct  conflict. 
The  plaintiff  testified  she  heard  neither,  that  she 
was  intent  upon  the  train  and  engine  to  her  left 
and  upon  the  roadway  which  was  rough.  She 
travelled  al)out  30  feet  after  passing  track  2  be- 
fore reaching  the  point  of  collision  with  the  train 
on  track  4.  By  a  series  of  close  calculations,  it  is 
argued  that  the  train  was  visible  if  ordinary  care 
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had  been  used  in  making  the  initial  observation 
and  the  plaintiff's  positive  statement  that  she  did 
not  see  it  must  be  disregarded.  The  sum  of  these 
calculations,  based  in  part  on  an  estimate  of  the 
speed  of  the  train  given  by  the  engineer,  brings 
the  train  within  the  range  of  the  plaintiff's  vision 
by  a  margin  of  less  than  two  seconds.  It  is  obvi- 
ous that  even  a  slight  error  in  an  estimate  of 
speed  and  distances  would  produce  a  totally  dif- 
ferent result.  Such  estimates  and  calculations  do 
not  therefore  appear  to  us  to  be  a  sound  basis  on 
which  to  declare  inherently  improbable  the  plain- 
tiff's positive  statement  that  no  train  was  visible 
for  a  quater  of  a  mile  on  a  stretch  of  straight 
track." 

In  the  case  of  Hoffman  v.  Southern  Pacific  Com- 
pany, 101  Cal.  App.  218,  contributory  negligence  on 
the  part  of  one  attempting  to  cross  a  railroad  track  in 
a  dense  fog  was  held  to  be  a  question  for  the  jury.  In 
that  case  the  automobile  was  not  brought  to  a  stop  be- 
fore going  upon  the  tracks,  the  evidence  being  merely 
that  as  the  driver  approached  the  track  he  listened  for 
the  train  and  also  looked.  He  neither  heard  the  train, 
nor  did  he  see  it.  Under  such  circumstances  the  Court 
stated  the  rule  as  to  the  determination  of  contributoiy 
negligence  as  follows : 

''The  test  as  to  the  existence  of  contributory  neg- 
ligence on  the  part  of  one  who  attempts  to  cross 
a  railroad  track  ahead  of  an  approaching  train  is 
the  question  as  to  whether  under  such  circum- 
stances a  reasonably  prudent  person  would  have 
undertaken  to  do  so.  When  the  circumstances  of 
a  particular  case  are  of  such  a  natiu*e  that  differ- 
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ent  conclusions  may  reasonably  be  drawn  as  to  the 
prudence  of  a  person  in  attempting  to  cross  a 
railroad  track  the  question  of  contributory  negli- 
gence becomes  one  for  the  determination  of  the 
jury.  (Murray  v.  Southern  Pac.  Co.,  177  Cal.  1 
(169  Pac.  675)  ;  Whitney  v.  Northwestern  Pac. 
Ry.  Co.,  39  Cal.  App.  139  (178  Pac.  326)  ;  Firth 
V.  Southern  Pacific  Co.,  44  Cal.  App.  511  (186 
Pac.  815)  ;  41  A.  L.  R.  420,  424,  note;  22  R.  C.  L. 
1034,  Sec.  267;  3  Elliott  on  Railroads,  358,  Sec. 
1167.)" 

The  United  States  Supreme  Court  in  the  case  of 
Pokora  v.  Wabash  Railway  Co.  (supra)  collects  a 
great  number  of  crossing  cases  and  very  carefully 
distinguishes  and  overrules  a  portion  of  the  case  of 
Baltimore  &  Ohio  Ry.  Co.  v.  Goodman,  275  U.  S.  66, 
and  holds  that  the  question  of  contributory  negligence 
of  the  driver  of  an  automobile  attempting  to  cross  a 
railroad  track  is  one  primarily  for  the  jury  where  a 
situation  is  presented  that  is  not  commonplace  or 
normal. 

The  evidence,  as  pointed  out,  clearly  shows  that  ap- 
pellee John  Martin  Souza  did  exercise  care  by  stop- 
ping, looking  and  listening.  The  evidence  shows  that 
some  care  has  been  exercised,  it  is  always  a  question 
for  the  determination  of  the  jury  as  to  whether  or  not 
the  care  actually  exercised  was  due  and  sufficient. 

"In  the  Koch  case  (supra,  148  Cal.  677)  the 
Court  declared  (page  680):  ^Of  course,  in  any 
case  such  as  this,  where  it  is  shown  that  a  plain- 
tiff has  exercised  some  care,  the  question  of 
whether  or  not  the  care  actually  exercised  was 


23 


due  and  sufficient  will  always  be  a  matter  for  de- 
termination by  the  jury.'  " 

Toschi  V.  Christian,  24  Cal.  (2d)  354. 

From  all  the  circumstances  developed  by  the  evi- 
dence in  this  case  and  the  above  law,  it  was  clearly  a 
question  of  fact  to  be  determined  by  the  jury  whether 
or  not  appellant  was  guilty  of  negligence  and  whether 
or  not  appellee  John  Martin  Souza  was  guilty  of  con- 
tributory negligence. 

''Under  the  rule,  too  familiar  to  justify  citing  au- 
thorities, that  a  verdict  cannot  be  instructed  if 
there  is  any  room  for  fair-minded  men  to  doubt 
plaintiff's  contributory  negligence,  the  Court  be- 
low was  justified  in  submitting  this  question  to 
the  jury. 

''See,  also,  B.  &  O.  R.  Co.,  v.  Reeves  (CCA  6th) 
10  F.  (2)  329,  330;  Lehtohner  v.  N.  Y.,  N.  H.,  & 
H.  R.  Co.  (C.  C.  A.  2d)  188  F.  59;  and  Penn.  Jl. 
Co.,  V.  Miller  (C.  C.  A.  3d)  99  F.  529. 

"In  the  light  of  these  authorities  we  think  that 
the  question  as  to  whether  the  plaintiff  was  guilty 
of  contributory  negligence  was  clearly  a  question 
for  the  jury.  As  said  by  Mr.  Justice  Lamar,  it  is 
only  where  the  facts  are  such  that  all  reasonable 
men  must  draw  the  same  conclusion  from  them 
that  the  question  becomes  one  for  the  Court.  Here 
the  defendant  was  clearly  guilty  of  gross  negli- 
gence which  resulted  in  plaintiff's  injury. 
Whether  the  plaintiff  was  guilty  of  contributory 
negligence  was  a  question  as  to  which  reasonable 
men  might  differ  and  have  differed.  To  direct  a 
verdict  against  the  plaintiff  under  such  circum- 
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stances  would  be  to  deny  him  the  right  to  a  trial 
by  jury  which  is  guaranteed  by  the  Constitution." 
Chesapeake  &  O.  By.  Co.  v.  Waid,  supra. 

See,  also: 

Grand  Trunk  By.  Co.  v.  Ives,  144  U.  S.  408,  36 
L.  Ed.  485. 

There  being  substantial  evidence,  as  pointed  out, 
upon  which  the  jury  based  its  verdict,  and  the  ques- 
tions presented  by  that  testimony  being  questions  of 
fact,  the  judgments  entered  upon  the  jury's  verdict 
should  not  be  disturbed  by  an  Appellate  Court. 


(c)     APPELLANT'S  AUTHORITIES  DISTINGUISHED. 

An  examination  of  the  authorities  relied  upon  by  the 
appellant  shows  that  the  person  driving  upon  a  rail- 
road track  failed  to  stop  or  to  look  or  to  listen  or  else 
negligently  chose  a  place  to  stop  where  his  view  was 
obstructed  and  failed  to  look  after  passing  the  obstruc- 
tion. The  principal  case  relied  upon  by  appellant  is 
the  case  of  B.  &  0.  By.  Co.  v.  Goodman,  275  U.  S.  66, 
72  L.  Ed.  167,  48  S.  Ct.  Rep.  24.  That  case  is  readily 
distinguished  because  the  driver  of  the  automobile  in 
that  case  did  not  stop  before  driving  upon  the  railroad 
tracks.  The  case  of  Pokora  v.  Wahash  By.  Co.,  292 
U.  S.  98,  54  S.  C.  580,  78  L.  Ed.  1149,  91  A.  L.  R. 
1049,  distinguishes  and  partially  overrules  the  Good- 
man case. 

In  Argo  v.  Southern  Pacific  Co.,  39  C.  A.  (2d)  706, 
the  driver  of  the  automobile  was  killed,  and  the  evi- 
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dence  showed  that  he  did  not  stop  and  look,  nor  did 
he  listen  for  the  approaching  train.  He  drove  directly 
onto  the  tracks  at  six  miles  an  hour.  Had  he  stopped 
to  look  he  would  have  had  a  clear  view  for  a  mile. 

Young  v.  Southern  Pacific  Co.,  189  Cal.  746,  pre- 
sents a  factual  situation  where  the  deceased  operator 
of  a  motorcycle  used  no  care  at  all.  He  failed  to  heed 
the  warning  of  a  stationary  electric  bell,  and  also  the 
bell  and  whistle  of  the  engine.  A  brakeman  and  a 
friend  shouted  at  him,  and  yet  he  drove  onto  the  tracks 
without  stopping  and  looking. 

The  case  of  Koster  v.  Southern  Pacific  Company, 
207  Cal.  753,  has  been  modified  by  the  later  California 
cases,  and  is  readily  distinguished  from  the  present 
factual  situation  the  same  as  the  foregoing  cases.  The 
driver  did  not  stop  before  going  upon  the  tracks  and 
he  could  have  at  a  safe  distance  where  he  would  have 
had  a  view  for  2000  feet.  The  morning  was  clear  and 
the  atmospheric  conditions  were  good  for  visibility. 
The  evidence  showed  the  engine  bell  was  ringing  and 
the  whistle  was  being  sounded  and  the  light  was  burn- 
ing. 

Again  the  same  situation  prevailed  in  Shannon  v. 
Northwestern  Pacific  R.  Co.,  209  Cal.  303.  There  the 
driver  went  on  to  the  track  without  stopping.  Had 
he  stopped,  he  would  have  had  a  clear  view  for  three 
hundred  to  four  hundred  feet,  or  had  he  looked,  he 
could  have  seen  the  train. 

In  {California  Renderinrf  Co.  v.  Pacific  Electric  Ry. 
Co.,  205  Cal.  73,  upon  which  appellant  relies  hea^dly. 
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the  evidence  showed  that  the  driver  negligently 
stopped  where  his  view  was  obstructed  by  trees  and 
consequently  his  view  was  limited  to  three  hundred 
feet.  The  trees  were  thirty-two  feet  from  the  track 
and  had  he  exercised  reasonable  care  and  gone  just  a 
few  feet  past  the  trees  to  stop,  look  and  listen,  his 
A^ew  would  have  been  unobstructed.  Further,  the  wig- 
wag signal  was  in  operation  to  warn  of  the  train's 
approach. 

The  same  circumstances  were  present  in  Stephenson 
V.  Northwestern  Pacific  R.  Co.,  208  Cal.  749 ;  the  driver 
carelessly  stopped  where  his  view  was  obstructed. 
Light  conditions  were  pretty  good,  and  after  he  passed 
the  obstruction,  had  he  looked,  he  could  have  seen  in 
excess  of  four  hundred  feet. 

The  above  authorities  are  the  ones  most  relied  upon 
by  appellant.  They  deal  with  situations  where  a  per- 
son about  to  cross  a  railroad  track  did  not  stop  and 
look,  or  did  not  look  or  listen;  and  situations  where 
the  person  negligently  stopped  and  looked  from  a  posi- 
tion where  the  view  was  obstructed  and  then  care- 
lessly failed  to  look  again  after  passing  the  obstruc- 
tion, where  if  he  had,  he  would  have  had  a  clear  view 
of  the  approaching  train. 

These  conditions  are  not  present  here.  John  Martin 
Souza  carefully  stopped  at  a  point  where  nothing 
obstructed  his  view.  Had  it  not  been  for  the  haze  or 
mist  that  prevailed  the  morning  of  the  accident,  plus 
his  having  to  look  through  it  into  the  run  which  dis- 
torted his  view,  the  accident  in  all  probability  would 
not  have  happened.  He  stopped  at  a  point  where  there 
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were  no  buildings  or  trees  to  obstruct  his  view,  so  it 
cannot  be  said  that  his  view  was  limited  because  of  the 
point  where  he  chose  to  stop  and  look.  Whether  he 
stopped  further  ahead  or  back  would  have  made  no 
difference  as  far  as  his  view  was  concerned  because 
of  the  prevailing  weather  conditions  and  location  of 
the  sun.  There  is  also  the  fact  to  be  considered  that 
the  front  of  the  engine  was  silver  which  made  it  blend 
with  the  haze  or  mist.  To  argue  that  it  was  silver 
to  make  it  more  visible  is  well  and  good  under  ordi- 
nary conditions;  but,  and  this  is  not  meant  to  be 
facetious,  a  golf  ball  is  white  for  visibility,  but  cer- 
tainly it  would  be  hard  to  find  or  see  in  a  snow  bank. 


(d)  THE  CONTRIBUTORY  NEGLIGENCE  OF  THE  DRIVER  JOHN 
MARTIN  SOUZA  IS  IMPUTED  TO  HIS  FATHER  AS  A  MATTER 
OF  LAW  IS  A  MOOT  CONTROVERSY. 

There  is  no  question  that  the  California  law  is  that 
the  negligence  of  a  minor  who  operates  a  vehicle  upon 
the  highways  of  the  State  of  California  with  the  per- 
mission of  the  father,  is  to  be  imputed  to  the  father. 
(Calif.  Vehicle  Code  S.  353(6)). 

Had  the  jury  found  negligence  upon  the  part  of 
John  Martin  Souza,  which  proximately  contributed 
to  the  accident,  that  negligence  would  be  imputed  to 
the  father  Antonio  Souza,  deceased,  as  a  matter  of 
law.  However,  the  jury  by  its  verdict  found  that  John 
Martin  Souza,  was  not  negligent,  so  there  was  no 
need  at  all  for  the  jury  to  consider  the  question  of 
the  imputation  of  negligence  to  Antonio  Souza,  de- 
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ceased.  Certainly,  in  no  event  could  any  alleged  con- 
tributory negligence  on  the  part  of  the  driver,  John 
Martin  Souza,  be  imputed  to  decedent,  Edward  An- 
thony Souza,  so  as  to  effect  the  rights  of  his  surviv- 
ing widow,  Geraldine  Souza,  and  their  surviving 
children.  The  whole  question  is  moot  because  of  the 
finding  of  the  jury. 

Further,  appellant  does  not  point  out,  where  or 
how  it  was  prejudiced  by  the  Court  instructing  the 
juiy  in  such  a  way  as  to  permit  them  to  find  as  a 
fact  whether  or  not  John  Martin  Souza  was  driving 
with  the  consent  of  his  father,  Antonio  Souza. 

The  Court  as  a  matter  of  law  could  have  corrected 
any  verdict. 


(e)  THE  COURT  CLEARLY  INSTRUCTED  THE  JURY  THAT  AP- 
PELLEE JOHN  MARTIN  SOUZA  HAD  THE  RIGHT  TO  AS- 
SUME THAT  APPELLANT  WOULD  OBEY  THE  LAW. 

The  appellees  requested  and  the  Court  instructed 
the  jury  as  follows: 

''You  are  instructed  that  a  person  in  the  ex- 
ercise of  ordinary  care  and  caution,  himself,  in 
approaching  a  railroad  track,  has  a  right  to  an- 
ticipate until  his  faculties  inform  him  to  the  con- 
trary, that  those  in  charge  of  a  railroad  train 
which  might  be  approaching  such  crossing  would 
exercise  ordinary  care  and  caution  as  required 
by  law." 

This  instruction  does  no  more  than  state  the  law  as 
contained  in  Section  1963,  Subdivision  33  of  the  Cali- 
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fomia  Code  of  Civil  Procedure.  That  section  provides 
that  there  is  a  presumption  that  the  law  has  been 
obeyed.  The  above  instruction  simply  told  the  jury 
that  if  a  person  is  exercising  ordinary  care,  such  per- 
son has  the  right  to  assume  that  those  in  charge  of 
an  engine  would  obey  the  law  and  he  had  a  right  to 
rely  upon  this  assmnption  until  he  had  notice  to  the 
contrary.   This  has  long  been  the  established  rule. 
''The  engine  bell  was  not  rung  as  required  by 
Section  486  of  the  Civil  Code.  This  must  be  as- 
sumed in  this  Court  because  there  was  testimony 
to  that  effect.  Nor  can  it  be  presumed,  as  against 
the  verdict,  that  the  noise  of  plaintiff's  wagon, 
as  his  horses  were  proceeding  upon  'a  slow  trot',' 
would  have  prevented  his  hearing  the  bell  had  the 
bell  been  ringing.  Plaintiff  had  a  right  to  rely 
upon  the  performance  by  those  on  the  locomotive 
of  every  act  imposed  by  law  upon  them  when  ap- 
proaching the  crossing." 

Strong  v.  Sacramento  d'  Placerville  R.  R.  Co. 
(1882),  61  Cal.  326. 

The  rule  is  clearly  stated  in  California  Jurispru- 
dence where  a  great  number  of  cases  are  collected. 
''One  who  is  himself  not  negligent  is  entitled 
to  rely  upon  the  presumption  that  others  will 
exercise  due  care,  so  that  it  is  not  negligence  to 
fail  to  anticipate  danger  which  can  come  only 
from  a  violation  of  law  or  duty  upon  the  part  of 
another. ' ' 

19  Cal.  Juris.  596,  Sec.  35,  Negligence. 

This  rule  has  been  followed  consistently  through- 
out the  decisions. 
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*'The  appellant  further  contends  that  even  if 
it  is  shown  that  he  was  negligent,  the  evidence 
also  shows  that  plaintiff  was  equally  negligent  in 
crossing  the  street  as  she  did.  The  contention  is 
without  merit.  'The  general  rule  is  that  every 
person  has  a  right  to  presume  that  every  other 
person  will  perform  his  duty  and  obey  the  law, 
and  in  the  absence  of  reasonable  ground  to  think 
otherwise  it  is  not  negligence  to  assume  that  he 
is  not  exposed  to  danger  which  comes  to  him  only 
from  violation  of  law  or  duty  by  such  other  per- 
son.' (29  Cyc.  516;  Medlin  v.  Spazier,  23  C.A. 
242  (137  P.  1078).)  Such  person  must,  of  course, 
himself  use  reasonable  care  to  observe  the  conduct 
of  the  other  person  so  far  as  such  conduct  may 
affect  his  own  conduct  at  the  same  time." 
Harris  v.  Johnson,  174  Cal.  55. 

The  above  rule  was  followed  exactly  in  preparing 
the  instruction  complained  of,  as  it  first  told  the  jury 
that  ]the  person  reljdng  upon  the  assumption  that  the 
law  would  be  obeyed  must  be  in  the  exercise  of  ordi- 
nary care  and  caution  himself.  Whether  or  not  plain- 
tiff was  in  the  exercise  of  ordinary  care  and  caution 
so  that  he  could  rely  upon  the  assumption  was  a  ques- 
tion of  fact  for  the  jury. 

''The  Court  also  instructed  the  jury:  'I  in- 
struct you  that  every  person  has  a  right  to  pre- 
sume that  every  other  person  will  perform  his 
duty  and  obey  the  law,  and  in  the  absence  of 
reasonable  gi'ound  to  think  otherwise,  it  is  not 
negligence  to  assume  that  he  is  not  exposed  to 
danger  which  comes  to  him  only  from  violation 
of  law  or  duty  by  such  other  person.' 
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*' While  this  is  also  a  general  rule,  it  should 
have  also  been  qualified  under  the  circumstances 
of  this  particular  case.  The  rule  does  not  apply  to 
'every  person'  but  applies  to  one  who  is  himself 
not  negligent.  (19  Cal.  Jur.  596  and  cases  there 
cited.)  Reliance  upon  this  presumption  will  not 
excuse  one  who  is  himself  negligent,  for  such  a 
rule  would  abrogate  the  doctrine  of  contributory 
negligence.  (McPherson  v.  Walling,  58  Cal.  App. 
563  (209  Pac.  209).) 

*'A  person  may  not  blindly  rely  upon  the  un- 
aided care  of  another,  but  must  use  reasonable 
care  to  observe  the  conduct  of  such  other  person, 
so  far  as  this  may  affect  his  own  safety.  (Simon- 
sen  V.  L.  J.  Christopher,  186  Cal.  786  (200  Pac. 
615)  ;  Harris  v.  Johnson,  174  Cal.  55  (Ann.  Cas. 
1918E,  560,  L.R.A.  1917C,  477,  161  Pac.  1155).) 
Whether  or  not  reasonable  care  is  used  under  the 
circumstances,  in  relying  upon  this  presumption, 
is  a  question  for  the  jury.  (Mann  v.  Scott,  180 
Cal.  550  (182  Pac.  281,  282)  ;  Scott  v.  San  Ber- 
nardino Valley  Co.,  152  Cal.  604  (93  Pac. 
677).)" 

White  V.  Davis,  103  C.A.  531,  at  545. 

I'  This  rule  was  again  followed  in  the  case  of  Dick- 
inson V.  Pacific  Greyhound  Lines,  55  C.A.  (2d)  824, 
where  the  Court  states: 

"The  general  rule  is  that  every  person  has  a 
right  to  presume  that  every  other  person  will 
perform  his  duty  and  obey  the  law,  and  in  the  ab- 
sence of  reasonable  ground  to  think  otherwise 
it  is  not  negligence  to  assume  that  he  is  not  ex- 
posed to  danger  which  comes  to  him  only  from 
violation  of  law  or  duty  by  such  other  person. 
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(Harris  v.  Johnson,  (1916)  174  Cal.  55,  58  (161 
P.  1155,  Ann.  Cas.  1918E,  560,  L.R.A.  1917C, 
477);  Medlin  v.  Spazier,  (1913)  23  Cal.  App. 
242,  245  (137  P.  1078),  quoting  from  29  Cyc. 
516.)  Whether  reaasonable  care  is  used,  under  the 
circumstances  in  any  particular  case  in  relying 
upon  the  presiunption  is  a  question  for  the  jury. 
(White  V.  Davis  (1930)  103  Cal.  App.  531,  545 
(284  P.  1086).)" 

Under  the  foregoing  law  it  is  clearly  apparent  that 
the  instruction  given  by  the  Court  to  the  jury  was  a 
correct  statement  of  the  law.  It  told  the  jury  that 
when  a  person  approaches  a  railroad  crossing  and 
exercises  ordinary  care  and  caution  himself,  that  is, 
if  he  is  not  negligent  himself,  he  has  the  right  then 
to  rely  upon  the  presumption  that  those  operating  the 
train  will  obey  the  law,  unless  in  the  exercise  of  ordi- 
nary care,  he  is  informed  to  the  contrary. 

See  also 

Chesapeake  &  Ohio  Ry.  Co.  v.  Waid  (supra). 

Appellee  John  Martin  Souza  testified  that  he 
stopped,  looked  and  listened.  This  testimony  was  cor- 
roborated in  effect  by  the  testimony  of  the  fireman 
on  the  engine,  who  testified  as  follows: 

'^Q.     (of  Mr.  Johnson)     Did  you  see  the  auto- 
mobile before  the  accident  happened? 

A.    Yes,  I  saw  it  as  it  came  up  to  the  tracks. 
Q.     As  it  came  up  to  the  tracks  was  it  traveling 
on  this  road  we  have  just  talked  about?  We  can 
stipulate  it  was  Beckwith  Road,  can  we  not  ? 
Mr.  Dunne.     That  is  right. 
Mr.    Myers.     Q.     It    was    on    this    particular 
crossing  when  you  saw  it,  was  it? 
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A.    Yes. 

Q.    Was  it  on  your  side  of  the  locomotive? 

A.    Yes. 

Q.  At  that  time  your  locomotive  was  north- 
bound to  the  layman,  but  I  suppose  you  railroad 
men  would  call  it  westbound? 

A.    Westbound. 

Q.  In  other  words,  going  towards  San  Fran- 
cisco ? 

A.     Going  towards  Sacramento. 

Q.  Where  was  this  automobile  with  reference 
to  the  tracks  that  your  engine  was  traveling  on 
when  you  first  saw  it  ? 

A.  Well,  I  saw  it  pull  up,  but  the  car  was 
going  slow;  it  looked  like  it  was  stopped,  and  I 
thought  it  was  going  to  stop  but  evidently  it 
didn't,  and  the  next  time  I  noticed  it,  why,  it 
looked  like  it  was  going  to  be  in  front  of  the 
locomotive,  so,  of  course,  by  then  we  were  right 
on  top  of  it  and  I  yelled  for  an  emergency  stop 
to  the  engineer,  and  it  was  too  late. 

Q.  Now,  at  any  time  did  you  see  that  automo- 
bile at  a  stop  ?  Did  you  see  that  automobile  at  any 
time  at  a  stop? 

A.  Well,  it  was  kind  of  hard  to  judge.  It 
looked  like  it  was  stopped;  it  wasn't  going  very 
fast.  I  don't  say  it  was  going  over  between  five 
and  ten  miles  an  hour,  and  of  course  we  were  go- 
ing pretty  fast  and  it  is  hard  to  judge. 

Q.  How  far  was  it  from  the  tracks  when  you 
saw  it? 

A.  Well,  I  saw  it  pull  up  and,  well — where 
the  post  is,  where  the  warning  post  is,  I  would 
say  it  was  around  there,  and  it  looked  like  it  was 
stopped,  but  evidently  was  not. 

Q.    You  say  it  looked  like  it  was  stopped? 
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A.  Yes.  I  couldn't  say  for  sure,  but  it  wasn't 
going^  very  fast,  I  know. 

Q.  How  many  feet  would  you  say  it  was  from 
the  crossing? 

A.  Oh,  I  would  say  somewhere  around  200  or 
250. 

Q.  I  mean  the  automobile,  how  many  feet 
from  the  crossing  was  the  automobile,  would  you 
say? 

A.     Oh,  I  would  say  around  15,  10  or  15  feet. 

Q.  All  right,  at  that  time  where  was  the  loco- 
motive with  reference  to  the  line  of  travel  of 
this  automobile  on  Beckmth  Road,  how  far  away 
was  it? 

A.     Somewhere  around  200  feet." 

(T.R.  pages  423,  424  and  425.) 

''Q.  Now,  when  the  engine  was  about  200 
feet  from  the  crossing,  going  at  the  speed  that 
you  have  said  that  it  was  going,  can  you  tell  us 
whether  or  not  the  whistle  was  blowing  or  the 
bell  ringing  at  that  time? 

A.  There  was  no  whistle.  He  might  have 
blowed  the  whistle  after  we  hit  the  car,  I  don't 
know,  don't  recall.  I  was  nervous. 

Q.     But  up  to  the  time  of  the  collision 

A.     No,  there  was  no  whistle. 

Q.     How  about  the  bell,  was  any  bell  ringing? 

A.  Well,  there  might  have  been  a  bell  after- 
wards, but  I  turned  the  valve  on  and  the  bell 
didn't  ring.  I  saw  the  car — I  thought  the  car 
was  stopped,  and  it  wasn't  necessary  to  use  the 
hand  cord." 

(T.R.  pages  425,  426.) 

Under  all  of  the  e^ddence  produced  by  appellees,  it 
was  clear  that  the  jury  could  find  that  appellee  John 
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Martin  Soiiza  was  in  the  exercise  of  ordinary  care 
and  caution  and  was  therefore  entitled  to  rely  upon 
the  presumption  that  the  persons  in  charge  of  the 
Southern  Pacific  Company  engine  would  obey  the 
law.  In  addition,  the  Court  fully  instructed  as  to  the 
duties  imposed  upon  John  Martin  Souza,  the  driver 
of  the  automobile.  (T.  R.  page  380.)  This  instruc- 
tion immediately  follows  the  one  complained  of  and 
fully  sets  out  the  duty  of  care  and  caution  imposed 
upon  a  person  about  to  cross  a  railroad  track.  Read- 
ing these  two  instructions  together  it  is  clear  that  the 
Court  fully  and  accurately  instructed  the  jury  with 
reference  to  the  relative  rights  of  the  driver  of  an 
automobile  and  the  operator  of  an  engine. 

In  connection  with  this  assignment  of  error  appel- 
lant has  complained  that  there  was  error  committed 
by  the  Court  in  its  failure  to  give  to  the  jury  appel- 
lant's instruction  No.  27.  This  instruction  clearly 
violates  the  rule  previously  set  out  in  that  it  does  not 
state,  first,  that  the  persons  in  charge  of  the  engine 
must  themselves  be  in  the  exercise  of  ordinary  care 
and  caution  before  they  can  rely  upon  the  presump- 
tion that  others  will  obey  the  law  in  attempting  to 
cross  the  railroad  tracks  in  front  of  them.  Further- 
more, all  of  the  other  subjects  contained  in  the  refused 
instruction  were  covered  by  other  instructions  given 
by  the  Court.  (T.  R.  pages  380,  381,  382  and  383.)  It 
is  submitted  that  the  defense  instruction  No.  27  pro- 
posed by  appellants  was  erroneously  drawn  arid  that 
the  main  subject  matter  of  the  said  instruction  was 
completely  covered  by  instructions  that  were  given  to 
the  jury  by  the  trial  Court. 
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(f)     THE  QUESTION  OF  JOINT  VENTURE  IS  MOOT. 

Appellant  contends  that  the  Court  should  have  given 
its  instruction  No.  38,  which  would  have  permitted 
the  jury  to  determine  the  question  as  to  whether  or 
not  John  Martin  Souza,  his  brother  and  his  father 
were  engaged  in  a  joint  venture  or  enterprise.  (In- 
struction No.  38.  T.  R.  page  447.) 

There  was  no  evidence  in  the  record  from  which 
the  jury  could  find  that  the  appellees  were  engaged 
in  a  joint  enterprise.  There  was  no  evidence  of  a  com- 
munity of  interest  in  the  object  of  the  undertaking, 
an  equal  right  to  direct  and  govern  the  conduct  of 
each  other,  share  in  the  losses,  or  divide  profits. 
These  are  some  of  the  necessary  elements  of  a  joint 
enterprise. 

Larson  v.  Lewis- Simas- J  ones  Co.,  29  C.A.  (2d) 

83,  84  P.  (2d)  296; 
Wiltsee  v.  Calif.  Emp.  Com.,  69  C.A.  (2d)  120, 
156  P.  (2d)  612. 

Besides,  the  jury  by  its  verdict  found  that  the  oc- 
cupants of  the  automobile  and  the  driver  were  without 
fault,  and  there  was  therefore  no  need  for  the  jury 
to  consider  the  question  of  joint  enterprise,  if  it  was 
proper. 

The  question  consequently  is  moot. 
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(g)  APPELLANT'S  PROPOSED  INSTRUCTIONS  56,  58  AND  SS-A 
WERE  PROPERLY  REFUSED  BY  THE  TRIAL  COURT. 

Appellant's  instruction  No.  56  (T.  R.  page  448)  was 
covered  fully  by  other  instructions  given  by  the  Court. 
The  following  instruction  covers  most  of  the  ground : 
*'You  are  instructed  that  it  is  as  much  negligence 
to  fail  to  see  that  which  can  be  seen  by  the  exer- 
cise of  ordinary  care,  as  it  is  negligence  not  to 
look  at  all." 

(T.  R.  page  375.)    (See  also  Instruction  T.  R. 
pages  378  and  379.) 

Whether  or  not  John  Mai-tin  Souza,  or  the  occu- 
pants of  the  car  should  or  could  have  seen  the  ap- 
proaching train  in  the  exercise  of  ordinary  care  under 
the  prevailing  atmospheric  conditions  and  the  loca- 
tion of  the  sun  was  a  question  to  be  determined  by 
the  jury.  The  view  was  distorted  and  limited  looking 
into  the  sun.  The  engine  front  was  silver  in  color  and 
it  was  traveling  at  a  high  rate  of  speed.  There  was 
the  ever-present  danger  of  a  train  coming  from  the 
opposite  direction. 

Appellant's  instruction  No.  58  (T.  R.  page  449)  is 
on  the  same  subject  and  is  covered  by  other  instruc- 
tions given  by  the  Court.  (T.  R.  pages  375,  378,  379.) 

The  trial  Court's  refusal  to  give  appellant's  in- 
struction No.  58-A  (T.  R.  page  449)  was  not  errone- 
ous. It  was  completely  covered  by  the  following  two 
instructions  that  were  given: 

'^  However,  the  driver  and  each  of  the  passengers 
in  the  automobile  was  under  a  continuing  duty 
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to  exercise  reasonable  care  for  his  own  safety  at, 
all  times." 

(T.R.  page  380.) 

**A  railroad  locomotive  which  is  in  plain  view  op- 
erating along  a  railroad  track  and  toward  a  high- 
way crossing  at  grade  is  itself  a  warning  of 
danger  without  any  other  sign  or  signal  or  warn- 
ing and  any  person  in  an  automobile  approaching 
the  crossing,  whether  driver  or  passenger,  is 
under  a  duty  to  exercise  reasonable  care  to  ob- 
serve and  heed  that  warning,  whether  other  warn- 
ings or  signals  are  given  or  not. ' ' 
(T.  R.  page  382.) 

It  is  submitted  that  the  Court  fully  and  properly 
instructed  the  jury  when  all  of  the  instructions  are 
read  as  a  whole. 

It  serves  no  purpose  to  single  out  an  instruction 
here  and  there  and  complain  because  it  was  not  given 
or  that  there  was  some  technical  omission.  The  law  is 
firmly  setled  that  the  instructions  are  to  be  read  as  a 
whole  and  if  they  fully  and  fairly  instruct  the  jury, 
there  is  no  error  of  a  prejudicial  nature. 

The  langugae  used  in  Brown  v.  Luster,  165  Fed. 

(2d)  181,  is  particularly  applicable  here.  It  is  stated 

in  that  case : 

a*  *  #  jj^  such  a  benign  climate,  an  Appellate 
Court  cannot  use  an  apothecary's  scale  to  de- 
termine the  precise  minimiun  of  e\ddence  that 
was  necessary  to  support  the  jury's  verdict.  Nor 
should  we  scrutinize  the  judge's  instructions  with 
a  microscope,  to  spy  out  technical  peccadillos. 


I: 
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''Reading  the  record  as  a  whole,  we  are  satisfied 
that  the  Court  below  committed  no  reversible 
error,  and  that  substantial  justice  has  been  done." 


CONCLUSION. 

Appellant  has  endeavored  in  his  brief  to  present 
this  case  to  this  Court  as  though  arguing  to  a  jury. 
Appellant  is  endeavoring  to  have  this  Court  pass  upon 
the  credibility  of  witnesses,  resolve  contradictions  in 
its  favor  and  draw  inferences  favorable  to  it.  This,  of 
course,  is  all  contrary  to  established  law.  There  is  sub- 
stantial evidence  in  this  record  as  pointed  out  hereto- 
fore that  the  Southern  Pacific  Company  was  negligent 
in  the  operation  of  the  engine  involved  in  the  accident 
in  that  it  failed  to  sound  its  bell  or  whistle  as  required 
by  law.  This  established  a  prima  facie  charge  of  neg- 
ligence. 

There  is  substantial  evidence  in  the  record,  as 
shown  by  the  testimony  set  out  in  this  brief,  that 
plaintiff  stopped,  looked  and  listened  and  that  he 
exercised  care  and  caution  as  he  attempted  to  cross 
the  railroad  track. 

Under  the  cirmumstances,  where  his  vision  was 
limited  by  the  mist  or  haze  and  distorted  by  the  po- 
sition of  the  sun,  the  law  as  established  by  the  Fed- 
eral Coui-ts  and  the  law  of  the  State  of  California 
holds  that  it  is  a  question  for  the  jury  as  to  whether 
or  not  a  person  approaching  a  crossing  under  such 
conditions  exercised   ordinary  care  in  selecting   the 


40 

place  to  stop  and  look  and  in  looking  and  in  failing 
to  look  the  second  time  in  the  direction  from  which 
the  engine  approached.  Appellant  overlooks  the  fact 
that  John  Martin  Souza  of  necessity  had  to  look  also 
to  his  left  as  trains  traveled  in  both  directions  on 
the  track  involved  in  this  accident,  and  that  also  some 
attention  had  to  be  paid  to  the  roadway  upon  which 
he  was  traveling  for  there  was  always  the  problem 
of  highway  traffic. 

In  view  of  all  the  testimony,  the  law,  as  heretofore 
pointed  out,  clearly  holds  that  it  was  for  the  jury  to 
determine  the  questions  of  negligence  and  contribu- 
tory negligence. 

We  have  pointed  out  wherein  the  authorities  relied 
upon  by  appellant  are  not  applicable  under  the  cir- 
cumstances here  developed.  Those  cases  dealing  with 
situations  where  the  driver  negligently  selected  a 
place  to  look  where  his  vision  was  obstructed  and 
then  failed  to  look  again  after  leaving  the  point  he 
negligently  selected  when  he  would  have  had  a  clear 
view  had  such  person  looked  again,  or  cases  where 
the  person  approaching  the  railroad  track  failed  to 
look  at  all,  failed  to  listen  or  failed  to  stop. 

We  have  already  pointed  out  that  any  question  of 
contributory  negligence  on  the  part  of  the  appellee 
John  Martin  Souza  which  might  be  imputed  to  the 
father,  Antonio  Azevedo  Souza,  became  moot  upon 
the  jury's  finding  a  verdict  in  favor  of  the  appellee 
John  Martin  Souza.  That  question  being  moot,  cer- 
tainly there  is  no  contributory  negligence  to  be  im-, 
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puted  to  the  father,  Antonio  Azevedo  Souza,  and  in 
no  event  could  any  negligence  on  the  part  of  appellee 
John  Martin  Souza  be  imputed  to  the  decedent,  Ed- 
ward Anthony  Souza,  so  as  to  affect  the  rights  of  his 
surviving  widow  Geraldine  Souza,  and  their  minor 
children,  as  he  was  a  passenger  in  the  car,  exercising 
no  control  over  its  management  or  operation  and  was 
not  a  party  to  a  joint  venture.  These  contentions  have 
been  completely  nullified  by  the  evidence  and  the  law. 

It  is  respectfully  submitted  that  the  issues  of  this 
case  were  submitted  to  the  jury  under  proper  instruc- 
tions and  in  accordance  with  well  established  law  and 
that  said  judgment  should  therefore  be  affirmed. 

Dated,  Oakland,  California, 
August  30, 1949. 

Respectfully  submited, 

Clifton  Hildebrand, 
James  A.  Myers, 
D.  W.  Brobst, 
Attorneys  for  Appellees. 
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No.  12,153 

IN  THE 

United  States 
Court  of  Appeals 

For  the  Ninth  Circuit 


Southern  Pacific  Company,  a  corpora- 
tion, 

Appellant, 
vs. 

John  Martin  Souza,  et  al.. 

Appellees. 


Appellant's  Reply  Brief 


I. 
THE  FACTS 

Appellees  say  that  we  have  overlooked  the  rule  that 
conflicts  must  be  resolved  in  favor  of  the  party  successful 
below  and  for  this  reason  it  is  necessary  to  restate  the 
facts. 

We  have  not  overlooked  the  rule  but  the  rule  is  only 
one  of  two  rules.  When  the  question  is  the  sufficiency  of 
the  evidence  to  sustain  the  judgment  conflicts  must  be 
resolved  for  the  party  successful  below.  But  when  the 
question  is  the  propriety  of  the  charge  the  appellant  who 
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claims  error  in  giving  or  refusal  of  instructions  is  entitled 
to  present  the  evidence  which  supports  his  theory  for  he 
is  entitled  to  instructions  on  so  much  of  his  theory  of  the 
case  as  is  supported  by  any  evidence  {Thomas  v.  Visalia 
E.  R.  Co.,  169  Cal.  658,  661,  147  Pac.  972 ;  Scarborough  v. 
Urgo,  191  Cal.  341,  347,  216  Pac.  584).  We  stated  the  evi- 
dence for  appellees'  theory,  and  argued  the  sufficiency  of 
the  evidence  on  that.  But  to  orienting  our  claim  of  error 
in  the  charge  we  also  stated  other  evidence. 

Examination  of  appellees'  statement  of  the  facts  shows 
that  we  omitted  nothing  of  significance.  Appellees  have  not 
corrected  or  undertaken  to  correct  any  of  our  statements. 
To  the  contrary,  there  are  matters  in  appellees'  statement 
which  may  not  seem  of  great  significance  as  the  statement 
is  read,  but  which  go  to  the  heart  of  their  attempt  to 
excuse  the  conduct  of  the  automobile  driver,  John,  and 
which  call  for  correction. 

The  attempt  to  excuse  the  driver's  conduct  is  the  claim 
that  weather  conditions  limited  and  distorted  his  view  in 
the  direction  from  which  the  locomotive  approached  be- 
cause he  looked  into  the  sun  in  that  direction  (Appellees' 
Brief,  p.  13).  The  claim  involves  the  direction  of  the  auto- 
mobile, the  position  of  the  sun  and  the  claimed  restriction 
of  vision. 

First,  the  direction  of  the  automobile:  Appellees  state 
that  Beckwith  Road  extends  in  a  general  northeasterly 
and  southwesterly  direction  (p.  5)  and  that  the  automobile, 
as  it  approached  the  track,  was  going  northeasterly  (p.  6). 
This  is  an  attempt  to  lay  a  basis  for  the  claim  that  when 
John  looked  45°  to  his  right,  toward  the  locomotive,  he 
was  looking  east  into  the  sun.  The  diagrams.  Court's 
Exhibits  1  and  2   (our  brief  opposite  p.   6;   R.   89,  90), 
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demonstrate  that  Beckwith  Road  runs  east  and  west. 
There  was  no  attempt  to  dispute  the  accuracy  of  these 
diagrams.  To  the  contrary,  John  the  driver  testified  he 
*' proceeded  easterly  on  Beckwith  Road"  (R.  102),  not  "in 
a  northeasterly  direction"  as  stated  by  appellees. 

The  sun  was  several  hours  above  the  horizon — at  9:00 
a.m.  at  least  half  way  to  the  meridian.  It  was  in  the  sky 
"at  an  angle".  With  reference  to  the  direction  in  which 
John  was  driving  it  was,  so  he  said,  "directly,  just  about 
directly  east  of  me,  maybe  a  little  bit  south"  (R.  104). 
Appellees  claim  that  "the  position  of  the  sun  as  appellee 
John  Martin  Souza  looked  to  his  right  had  a  tendency  to 
distort  his  vision."  His  testimony  (R.  105)  falls  short  of 
this.  This  is  his  only  testimony  on  this  subject: 

"Q.     Was  your  vision  affected  with  reference  to  the 
direction   you   looked?    What  I  mean  by  that,  was 
there   any   difference   in  looking  toward  the   sun  or 
away  from  the  sun? 
A.    Well,  it  naturally^  would  distort  my  vision. 
Q.     Looking  in  what  direction? 
A.    When  I  looked  right  directly  on  the  sun. 
Q.     When  you  looked  to  the  left,  how  about  that? 
A.    The  sun  wouldn't  hinder  me  when  I  looked  to 
my  left."  (R.  105) 

When  John  looked  to  his  right,  if  he  did  look  to  his  right, 
toward  the  locomotive,  he  did  not  look  "right  directly  on 
the  sun".  The  sun  was  up  in  the  heavens.  When  he  looked 
down  the  track  he  looked  away  from  it  45°  to  the  left  of 
his  line  of  vision. 


1.  He  is  arguing  and  reasoning,  not  stating  an  observation. 
He  is  stating  only  what  anyone  knows.  If  you  ''look  toward  the 
sun"  it  affects  vision. 
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This  matter  may  be  a  little  one — indeed  it  is — but  it  is 
about  the  only  little  thing  that  is  offered  to  excuse  John's 
conduct. 

The  second  attempt,  connected  with  this,  is  to  make  out 
a  mist  or  haze  which  limited  vision  to  600  feet.  The  testi- 
mony by  Davis  is  dealt  with  in  our  opening  brief  (p.  33 
note  29)  and  demonstrates  that  no  mist  or  haze  can  pro- 
vide any  excuse  for  John's  conduct.  Appellees  now  repu- 
diate their  witness  Davis  by  silently  ignoring  him.  This 
leaves  as  the  only  testimony  to  support  their  claim,  and  the 
only  testimony  upon  which  they  rely,  the  testimony  of 
John  Souza  and  Traffic  Officer  Hansen. 

John  Souza 's  testimony  was  not  that  his  vision  down 
the  track  was  restricted  to  600  feet  but  only  that  he 
could  not  see  '^ clearly"  more  than  an  estimated  600  feet. 
His  testimony  was:  ''There  was  sort  of  a  haze  hanging 
low  and  I  couldn't  see  any  more  than  about  200  yards 
down  the  track,  got  no  clear  view"  (R.  104).  When  asked 
how  he  fixed  the  distance,  "I  just  guessed  it.  That  is  just 
an  estimation"  (R.  144).  He  claimed  the  bottom  of  a 
band  of  mist  was  about  5  feet  above  the  ground  (R.  146, 
148),  said  he  could  see  ahead  under  it  about  600  feet 
and  when  he  looked  through  it  could  see  "about  the  same" 
(R.  147).  If  this  is  to  be  believed  the  mist  or  haze  was 
a  negative  quantity.  On  redirect  examination  his  counsel 
came  back  to  this  and  in  answer  to  the  question  how  far 
down  the  track  he  "had  an  unimpaired  vision"  he  said 
he  would  say  he  could  see  "about  600  feet"  (R.  157). 

Hansen's  testimony  is  referred  to  for  the  proposition 
that  the  haze  was  an  ordinary  haze  and  limited  visibility 
"from  two  hundred  feet  to  one  thousand  feet  depending 
upon  what  you  were  looking  toward"   (Appellees'  Brief 
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p.  7).  This  would  leave  the  impression  that  Hansen  in- 
tended to  say  that  if  you  were  looking  toward  the  sun 
visibility  was  less  than  1,000  feet.  Hansen's  testimony  will 
not  support  any  conclusion.  We  quote  his  full  testimony 
on  the  subject,  given  on  direct  examination  as  a  witness 
for  appellees: 

"Q.  When  you  came  to  the  scene  of  the  accident, 
from  what  direction  did  you  come  ? 

A.  I  came  from  Modesto.  That  would  be  traveling 
in  a  northerly  direction. 

Q.  Do  you  recall  what  kind  of  a  morning  this 
was,  that  is,  whether  it  was  a  clear  morning  or  just 
what  the  weather  conditions  were? 

A.  Yes,  it  was  a  characteristic  morning  for  that 
time  of  the  year.  It  was  what  would  ordinarily  be 
considered  clear.  There  was  a  light  haze  hanging  in 
the  atmosphere,  but  nothing  that  would  be  con- 
sidered out  of  the  ordinary. 

Q.  How  far  would  you  say  your  visibility  would 
extend,  having  in  mind  the  condition  of  this  light 
haze  that  you  say  was  hanging  in  the  atmosphere? 
A.  It  would  depend  upon  what  you  were  looking 
at.  It  might  extend  200  feet  for  one  object  and  a 
thousand  feet  for  another. 

Q.  That  would  depend  upon  the  condition  of  the 
haze  at  that  particular  point,  is  that  right? 

A.  It  would  depend  also  upon  the  object  that  you 
were  looking  at,  color,  shape,  size,  and  so  forth." 
(R.  161,  162) 

Hansen  did  not  make  his  testimony  on  range  of  visibility 
depend  on  geographical  direction  but  on  the  object  looked 
at.  His  testimony  will  not  support  the  proposition  that 
there  was  atmospheric  interference  with  the  visibility.  His 
testimony  was  that  the  range  of  visibility  depended  ''on 


6 
the  object  that  you  were  looking  at,  color,  shape,  size, 
and  so  forth."  This,  of  course,  is  true  in  the  broadest  day- 
light and  states  only  the  very  elementary  proposition 
demonstrated  in  nature  in  protective  coloring  of  birds 
and  animals  and  in  warfare  in  uniforms  and  colors  which 
blend  into  the  surroundings. 

Finally,  in  an  otfhand  way,  appellees  suggest  that  the 
roadway  was  but  two  lanes  and  that  there  was  some  other 
traffic  to  be  expected  (Appellees'  Brief  p.  20).  Well,  an 
automobile  needs  only  one  lane.  Wliether  there  was  one  or 
six  lanes  is  beside  the  point  when,  as  is  demonstrated 
here,  the  view  beyond  the  lanes  and  to  the  right  and 
toward  the  locomotive  was  unobstructed.  There  is  no  evi- 
dence of  any  other  highway  traffic.  There  is  not  the 
slightest  suggestion  that  John  had  his  attention  distracted 
for  so  much  as  a  second  by  any  moving  object. 

II. 

THE  AUTOMOBriE  DRIVER  WAS  GUILTY 
OF  NEGLIGENCE  AS  MATTER  OF  LAW 

This  action  involves  no  federal  question.  Jurisdiction  is 
based  on  diversity  of  citizenship.  Matters  of  substantive 
right  are  governed  by  the  law  of  California  {Erie  R.  Co. 
V.  Tompkins,  304  U.S.  64,  82  L.ed.  1188).  The  rule  of  the 
Tompkins  Case  applies  to  negligence  and  contributory 
negligence — the  Tompkins  Case  was  such  a  case — and 
within  the  rule  the  sufficiency  of  the  evidence  is  a  matter 
of  substance  governed  by  State  rules  {Stoner  v.  N.  Y.  etc. 
Co.,  311  U.S.  464,  85  L.ed.  284). 

In  discussing  instructions  appellees  argue  that  the  auto- 
mobile driver  could  assume  that  those  in  charge  of  the 
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locomotive  would  obey  the  law.  This  is  not  the  California 
rule  in  railroad  grade  crossing  cases.  The  cases  are  cited 
at  p.  31  of  our  brief.  They  make  clear  that  the  railroad 
crossing  cases  are  a  distinct  class;  that  "a  railroad  cross- 
ing is  itself  a  place  of  danger  and  is  an  effectual  warning 
of  danger,  a  warning  which  must  always  be  heeded,  and 
the  exercise  of  ordinary  care  in  traveling  over  such  a 
place  is  not  excused  by  the  negligent  omission  of  the 
railway  company  itself  to  exercise  reasonable  care." 
{Koch  V.  So.  Cal.  Ry.  Co.,  148  Cal.  677,  84  Pac.  176.) 

''The  rule  is  simply  this:  That  a  railroad  crossing 
from  its  very  nature,  is  always  a  place  of  danger,  and 
a  traveler  has  no  right  to  omit  any  of  the  care  which 
the  law  demands  of  him  upon  the  assumption  that 
care  will  be  exercised  in  the  operation  of  the  train. 
*  *  *  'There  are  instances  where  as  matter  of 
law  it  is  negligence  not  to  anticipate  negligence  in 
others.'  "  {Hutson  v.  So.  Cal.  Ry.  Co.,  150  Cal.  701, 
89  Pac.  1093.)- 


2.     The  court  added: 

"As,  for  instance,  it  is  well  settled  in  the  Federal  Courts  that 
it  is  negligence  for  a  highway  traveler  not  to  anticipate  failure 
on  the  part  of  an  engineer  to  give  appropriate  signals  of  ap- 
proach of  his  train  to  a  highway  crossing.  He  has  no  right  not 
to  look  or  listen  because  he  has  heard  no  such  signals.  This  is  in 
accord  with  the  doctrine  of  the  Supreme  Court  of  the  United 
States  as  laid  down  in  Railroad  Co.  v.  Houston,  95  U.S.  697, 
where  it  is  said:  'The  failure  of  the  engineer  to  sound  the  whistle 
or  ring  the  bell,  if  such  were  the  fact,  did  not  relieve  the  de- 
ceased from  the  necessity  of  taking  ordinary  precautions  for  her 
safety.  Negligence  of  the  company's  employees  in  these  partic- 
ulars was  no  excuse  for  negligence  on  her  part.  She  was  bound 
to  listen  and  to  look,  before  attempting  to  cross  the  railroad 
track,  in  order  to  avoid  an  approaching  train,  and  not  to  walk 
carelessly  into  the  place  of  possible  danger.'  " 

In  GriiJin  v.  San  Pedro  R.  Co.,  170  Cal.  772,  151  Pac.  282,  the 
court  said  the  traveler  could  not  rely  upon  ''a  custom  or  even  a 
duty  enjoined  by  law,  to  give  signals." 


Larrahee  v.  W.  P.  Ry.  Co.,  173  Cal.  743,  161  Pac.  257, 
reinvestigated  the  rule  de  novo  and  reaffirmed  the  rule 
established  by  the  California  cases.  It  expressly  disap- 
proved Strong  v.  Sacramento  etc.  Co.,  61  Cal.  326,  relied 
upon  by  appellees.  The  court  said: 

''The  statements  in  Strong  v.  Sacramento  S  Placer- 
ville  R.  R.  Co.,  61  Cal.  326,  and  in  Whalen  v.  Areata 
S  Mad  River  R.  Co.,  92  Cal.  669  [88  Pac.  833],  to  the 
effect  that  the  deceased  had  the  right  to  rely  upon  the 
'performance  by  those  on  the  locomotive  of  every  act 
imposed  by  law  upon  them  when  approaching  a  cross- 
ing' cannot  be  considered  to  be  the  law  of  this  state 
as  affecting  the  rights  and  duties  of  one  about  to 
venture  to  make  a  railroad  crossing.  Such  a  one  is 
not  entitled  to  rely  upon  such  a  performance  of  duty 
so  as  to  relieve  him  from  the  necessity  of  looking  if 
he  does  not  hear,  and  of  stopping  if  he  cannot  see." 

The  California  cases  were  reviewed,  the  Griffin  Case, 
note  2  above,  was  quoted  with  approval  and  the  language 
from  the  Larrahee  Case,  disapproving  the  Strong  Case, 
was  quoted  with  approval  in  Koster  v.  S.  P.  Co.,  207  Cal. 
753,  764,  765,  279  Pac.  788.  See  also  reviewing  the  Cali- 
fornia cases,  and  holding  that  "the  negligence  of  the 
railroad  company  in  failing  to  give  crossing  signals 
required  by  law  does  not  justify  the  person  crossing  the 
track  in  omitting  precautions  which  would  otherwise  be 
required  of  him",  the  decision  of  this  court  in  S.  P.  Co.  v. 
Day,  38  F2d  958. 

Except  for  the  repudiated  Strong  Case  none  of  the 
California  cases  cited  by  appellees  were  railroad  crossing 
cases.  Harris  v.  Johnston,  174  Cal.  55,  161  Pac.  1155; 
White  v.  Davis,  103  Cal.  App.  531,  545,  284  Pac.  1086; 
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Dickinson  v.  Pac.  Greyhound  Lines,  55  CA2d  824,  131 
P2d  401,  are  all  highway  accident  cases — motor  vehicle 
collisions  or  motor  vehicles  striking  a  pedestrian.  None 
remotely  suggests  modification  of  the  railroad  crossing 
rule.  There  is  no  element  in  any  comparable  with  the 
elements  present  in  a  railroad  crossing  case,  i.e.,  a  track 
vv'hich  is  itself  a  warning  of  danger  that  heavy  trains 
traveling  at  high  speed  and  which  cannot  be  stopped  as 
can  an  automobile  may  approach  at  any  time  and  the  con- 
sequent settled  rule  of  law  that  the  railroad  operation 
has  the  right  of  way  to  which  the  automobile  is  bound  to 
yield  (see  our  brief  pp.  20,  21). 

While  this  bears  on  the  question  of  error  in  instructions 
it  is  worth  noticing  here  that  it  is  equally  well  established 
that  the  rule  is  just  the  contrary  for  the  operators  of  the 
train — they  are  entitled  to  assume  the  highway  traveler  will 
keep  out  of  the  way  of  the  train  whether  signals  have  been 
sounded  or  not.  Appellees'  argument  in  this  regard  is  no 
more  than  a  bland  disregard  of  the  settled  California 
rule.  The  cases  are  set  out  in  our  brief,  pp.  47  and 
following. 

Nothing  better  could  support  the  claim  of  Souza's  con- 
tributory negligence  as  matter  of  law  than  an  examination 
of  the  cases  appellees  cite  for  the  proposition  that  this 
question  is  for  the  jury.  The  unusual  and  extraordinary 
facts  of  each  as  compared  to  this  case  of  a  wide  open 
country  crossing  in  daylight,  and  the  difficulty  that  the 
courts  had  in  finding  ground  in  those  cases  for  letting 
the  case  go  to  the  jury,  speak  volumes. 

In  California  there  is  a  settled  distinction  between 
"guarded  crossings"  where  the  railroad  has  installed 
fixed   protection   which   fails    to    operate — a   wig-wag    or 
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other  automatic  signal  that  does  not  work,  gates  that  are 
not  closed  or  a  flagman  who  is  not  functioning  properly^ 
— and  an  unguarded  country  crossing  as  here.  The  court 
first  made  this  distinction  clear  in  Gregg  v.  W.  P.  R.  Co., 
193  Cal.  212,  217,  223  Pac.  546,  holding  that  the  railroad, 
by  installing  protection,  cannot  encourage  the  public  to 
relax  in  reliance  on  the  protection;  can  not,  in  effect, 
invite  the  traveler  onto  the  crossing  by  failing  to  have  the 
protection  work  and  then  hold  the  traveler  to  the  care 
required  as  at  an  unguarded  country  crossing  where  there 
was  no  element  of  entrapment.  This  distinction  has  been 
consistent  in  the  California  cases.^  Even  so,  the  relaxed 
rule  is  applied  only  where  there  are  other  elements 
excusing  want  of  care.^ 

We  now  turn  to  the  cases  appellees  cite. 

Peri  V.  L.  A.  Junction  Ry.  Co.,  22  C2d  111,  137  P2d  441, 
was  a  very  peculiar  guarded  crossing  case.  The  plaintiffs 
were  passengers  in  an  automobile  operated  by  one  Guida. 
It  was  a  dark  night,  there  was  no  artificial  light,  there  was 
a  heavy  fog  and  visibility  was  limited  to  from  5  to  10 
feet  for  dark  objects  and  from  35  to  50  feet  for  lighted 


3.  And  even  here  there  is  a  limit  as  this  court  demonstrated 
in  S.  P.  Co.  V.  Day,  above. 

4.  See  Marino  v.  8.  P.  Co.,  201  Cal.  392,  257  Pac.  74;  Craw- 
ford V.  S.  P.  Co.,  3  C.2d  427,  45  P.2d  183;  Sheets  v.  S.  P.  Co., 
212  Cal.  509,  299  Pac.  71;  Vaca  v.  8.  P.  Co.,  91  Cal.  App.  470, 
267  Pac.  346. 

5.  For  cases  holding  the  driver  was  guilty  of  contributory 
negligence  in  spite  of  the  failure  of  crossing  signals  to  operate 
see  in  addition  to  S.  P.  Co.  v.  Day  above,  Koch  v.  8o.  Cal.  Ry. 
Co.,  148  Cal.  677,  84  Pac.  176;  Jones  v.  8.  P.  Co.,  34  Cal.  App. 
629,  168  Pac.  586;  Gundry  v.  Atchison  etc.  Co.,  104  Cal,  App. 
753,  286  Pac.  718. 
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objects.  The  crossing  protection  was  not  operating.  In 
addition,  since  the  plaintiffs  were  passengers  and  Guida's 
negligence  was  not  imputed  to  them,  it  was  necessary  to 
make  out  not  only  that  Guida  was  negligent  but  that  his 
negligence  was  the  sole  proximate  cause  of  the  accident. 
It  was  held  that  this  double  burden  had  not  been  carried 
as  matter  of  law.  It  is  difficult  to  see  how  the  court  could 
have  held  differently.  The  case  is  no  authority  here. 

Toschi  V.  Christian,  24  C2d  354,  149  P2d  848,  was  another 
guarded  crossing  case  with  additional  elements.  The  city 
street,  on  which  the  truck  was  approaching  until  just 
before  it  turned  onto  the  track,  and  the  track  were  so 
located  that  the  backing  locomotive  was  coming  from  be- 
hind the  truck  driver.  In  addition  there  was  evidence  that 
the  flagman  on  the  crossing  not  only  was  not  signalling 
the  approach  of  the  locomotive  but  with  a  mirror  was 
shining  the  sun's  reflection  in  the  eyes  of  the  truck  driver. 

Hoffman  v.  S.  P.  Co,,  101  Cal.  App.  218,  281  Pac.  681, 
reversed  a  judgment  for  the  plaintiff.  As  in  the  Toschi 
Case  until  just  before  the  automobile  turned  onto  the 
track  ''the  train  was  approaching  from  their  rear."  There 
was  a  ''dense  fog".  When  the  automobile  was  5  or  6  feet 
from  the  nearest  rail  "suddenly  the  headlight  of  the  ap- 
proaching engine  appeared  through  the  fog  about  100 
feet  away.  The  train  was  rapidly  bearing  down  on  them." 

In  Nelson  v.  S.  P.  Co.,  8  C2d  648,  67  P2d  682,  a  woman 
driver  approached  five  sets  of  tracks,  stopped  8  feet  from 
the  first,  saw  nothing  to  her  right  and  saw  a  freight  train 
to  her  left.  She  waited  for  this  to  pass  and  then  started 
across.  As  she  crossed  she  saw  a  locomotive  operating  to 
her  left  and  it  necessarily  required  her  attention.  In  addi- 
tion, the  crossing  was  rough.  In  the  circumstances  her 
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conduct  was  for  the  jury  *'in  the  presence  of  what  she  con- 
sidered to  be  a  definite  hazard  to  her  left  and  in  traversing 
a  difficult  crossing". 

In  Pokora  v.  Wabash  Ry.  Co.,  292  U.S.  98,  78  L.ed.  1149, 
the  view  of  the  driver  of  the  motor  vehicle,  in  the  direc- 
tion from  which  the  train  came,  was  blocked  by  standing 
cars  on  the  next  track  so  when  his  vehicle  moved  far 
enough  for  him,  behind  the  wheel,  to  see  along  the  track, 
the  front  of  his  vehicle,  out  in  front  of  him,  was  already 
in  the  path  of  the  ** overhang"  of  the  train  which  struck  it. 

In  Grand  Trunk  Ry.  Co.  v.  Ives,  144  U.S.  408,  36  L.ed. 
485,  the  accident  happened  at  a  city  crossing  where  the 
tracks  and  road  were  so  located  that  the  tracks  curved 
''away  from  a  person  coming  down  the  Holden  Road." 
There  were  "trees  and  a  willow,  a  short  distance  from  the 
line  of  the  right  of  way"  so  that  "it  was  not  until  a 
traveler  was  within  15  or  20  feet  of  the  track,  and  then 
going  up  the  grade,  that  he  could  get  an  unobstructed 
view".  One  witness  testified  it  was  necessary  to  be  within 
8  feet  of  the  track.  The  horse  and  buggy  were  driven  on 
the  track  while  the  ability  to  hear  was  still  interfered  with 
by  a  train  that  had  just  passed  and  apparently  the  driver's 
attention  was  on  this  train  at  the  time  of  the  accident. 

The  court  in  Chesapeake  S  0.  Ry.  Co.  v.  Waid,  25  F2d 
366  (CCA  4)  for  the  facts,  refers  to  its  earlier  opinion 
in  14  F2d  90.  From  the  two  opinions  it  appears  that  the 
traveler  was  struck  by  cars  which  were  being  shoved 
without  light  or  signal.  The  driver  testified  "that  it  was 
so  dark  at  the  time  of  the  collision  that  he  could  not  see 
the  approaching  cars";  that  the  crossing  was  narrow  and 
difficult  so  that  "you  had  to  hit  it  just  right  or  the  wheels 
would  miss  it  and  go  down  between  the  rails".  In  addition 
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there  was  a  locomotive  Avith  a  lighted  headlight  to  his  left 
(the  cars  came  from  the  right)  to  which  he  was  required 
to  give,  and  did  give,  attention.  The  holding  adds  nothing 
to  the  Nelson  Case  above.  The  court  which  decided  the 
Waid  Case  declined  to  follow  it  in  Kilmer  v.  Norfolk  S 
W.  Ry.  Co.,  45  F2d  532  (CCA  4— cert.  den.  283  U.S.  824, 
75  L.ed.  1438). 

The  significant  elements,  excusing  failure  of  the  driver 
to  see  the  approaching  train,  in  each  of  the  cases  cited  by- 
appellees,  are  wanting  in  this  case.  This  was  an  unguarded 
crossing.  There  was  no  element  of  entrapment.  The  defend- 
ant did  nothing  to  induce  the  driver  to  relax  his  vigilance. 
There  was  no  highway  traffic  which  required  the  driver's 
attention  or  which  distracted  him  even  if  it  did  not  require 
his  attention.  There  was  no  other  railroad  traffic.  There 
was  no  possibility  of  other  traffic.  This  was  a  single  track 
main  line  railroad.  There  was  nothing  in  the  physical 
condition  of  the  crossing  that  required  exceptional  care  or 
attention  in  order  to  operate  over  the  crossing. 

Whatever  the  rule  may  be  in  other  jurisdictions  it  is 
the  rule  in  California  that  it  was  the  duty  of  the  driver 
not  only  to  look  once  but  to  continue  looking.  (Our  brief 
p.  26  and  cf.  S.  P.  Co.  v.  Day,  above.) 

If  the  plaintiff's  story  is  to  be  believed  he  stopped  20 
feet  from  the  track,  looked  to  his  right  and  left,  started 
on  and  never  looked  again.  As  he  started  he  was  driving 
practically  head-on  into  the  approaching  locomotive.  It  is 
difficult  to  know  how  he  avoided  seeing  it.  He  was  in  low 
gear  and  claims  to  have  been  going  only  3  or  4  miles  an 
hour.  In  low  gear  he  readily  could  have  increased  his 
speed  to  at  least  10  or  15  miles  an  hour.  At  3  or  4  miles 
an  hour  he   could  have  stopped  instantly.   At  any   time 
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from  the  time  he  started,  20  feet  from  the  track,  until  he 
was  on  the  track,  he  could  have  stopped  to  clear  the  loco- 
motive or  increased  his  speed  to  cross  ahead  of  it.  Cer- 
tainly while  he  was  still  in  control  of  his  own  fate  the 
locomotive  was  plainly  within  his  view.  On  his  own  testi-l 
mony  he  had  a  clear  view  down  the  track  for  600  feet. 
As  we  pointed  out  in  our  opening  brief,  his  witness  Davis  ■ 
had  no  difficulty  in  seeing  it  at  a  distance  of  over  2,000  feet. 

III. 

THE  NEGLIGENCE  OF  THE  DRIVER  IS  IMPUTED 

TO  HIS  FATHER  AND  BROTHER 

If  John  Souza  was  guilty  of  negligence  as  matter  of  law ' 
then,  as  matter  of  law,  that  negligence  is  imputed  to  his 
father.  (Our  brief  p.  39.)  Appellees  do  not  even  attempt 
to  present  an  argument  to  the  contrary. 

If  John  Souza  was  guilty  of  negligence  then  it  was  a 
matter  of  fact  for  the  jury,  to  be  submitted  under  appro- 
priate instructions,  whether  John  and  his  brother  Edward 
were  so  engaged  in  a  joint  venture  that  the  negligence  of 
John  is  to  be  imputed  to  Edward. 

John  and  Edward  were  not  on  a  pleasure  trip.  The 
object  of  the  trip  was  distinctly  business.  That  business 
had  been  discussed.  Edward  was  not  going  as  a  casual 
observer.  That  he  had  not  agreed  yet  to  go  into  the  ven- 
ture is  beside  the  point.  John  himself  had  not  yet  agreed 
to  anything.  All  three,  as  a  business  matter,  were  proceed- 
ing to  determine  whether  the  venture  should  be  under- 
taken. John  was  no  more  committed  than  the  others. 

The  family  relation  is  not  controlling  as  a  matter  of 
law  but  it  is  a  matter  of  fact  that  cannot  be  disregarded. 
Indeed,  without  cooperation  of  some  member  of  his  family, 
John,  a  minor,  could  not  have  entered  into  the  venture. 
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For  a  court  to  rule  as  matter  of  law  that  in  such  circum- 
stances there  is  no  ground  for  inference  that  Edward  had 
as  much  interest  in  the  business  possibilities  as  his  father 
and  brother,  is  to  rule  that  juries  cannot  apply  common 
sense  or  draw  on  the  common  fund  of  knowledge  of  ordi- 
nary family  action  in  the  course  of  ordinary  family  affairs. 
In  such  circumstances  there  was  no  need  for  any  agree- 
ment for  right  to  direct  and  govern  the  conduct  of  the 
operation  of  the  automobile.  The  parties  had  agreed  to  go 
to  a  definite  place  in  a  definite  way  for  a  definite  business 
purpose — the  investigation  of  a  business  possibility.  Ed- 
ward would  have  been  within  his  rights  in  objecting  if 
John  had  turned  aside  for  another  purpose.  There  was 
no  occasion  for  an  agreement  to  share  in  profits  or  in 
losses.  The  venture  had  not  progressed  that  far.  Its  busi- 
ness purpose  was  to  determine  what,  as  a  business  matter, 
the  parties  would  do.  There  was  a  complete  community  of 
interests  in  the  object  of  the  undertaking,  i.e.,  to  determine 
whether  the  family,  whatever  outward  form  the  trans- 
action might  take,  should  stock  a  ranch  with  cattle.  It 
certainly  would  not  take  the  form  of  a  transaction  by 
John  alone.  He  had  neither  the  money  nor  the  legal 
capacity. 

In  Eeilman  v.  E.  P.  Ry.,  10  Cal.  App.  397,  102  Pac.  15, 
it  was  enough  that  the  driver  and  the  person  riding  with 
him  were  associated  together  in  the  transfer  business. 
Closer  and  stronger  is  Green  v.  So.  Cal.  Ry  Co.,  138  Cal.  1, 
70  Pac.  926.  A  mother  and  daughter  were  driving  in  a 
small  market  wagon.  They  were  taking  their  produce  to 
market  and  were  to  buy  groceries.  The  wagon  belonged  to 
the  father  and  husband.  The  daughter  was  driving.  The 
mother  and  daughter  were  not  members  of  the  same  house- 
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hold  although  they  lived  at  the  same  place.  The  mother 
was  responsible  for  the  negligence  of  the  daughter.  There 
was  no  shomng  that  they  jointly  o^med  the  produce  to  be 
sold  or  that  they  were  not  to  buy  their  groceries  separately 
for  their  separate  establishments. 

A  monetary  interest  is  not  a  prerequisite  if  there  is  a 
common  interest.  In  Collins  v.  Graves,  17  CA2d  288,  61 
P2d  1198,  two  peace  officers  were  riding  in  an  automobile. 
The  only  common  interest  was  that  they  both  reach  Sac- 
ramento, one  on  one  mission  and  the  other  on  another. 

Indeed,  community  of  interest  in  the  ordinary  business 
sense  of  the  term  is  not  necessary  at  all.  Community  of 
interest  in  making  a  charitable  donation  is  enough.  {Cole- 
man V.  Calif,  etc.  Church,  27  CA2d  579,  81  P2d  469.) 
Certainly  Edward  had  as  much  interest  in  the  common 
welfare  of  the  family  as  the  parties  in  the  Coleman  Case 
had  in  the  welfare  of  the  more  distant  and  looser  organiza- 
tion, the  Church. 

IV. 

THERE  WAS  ERROR  IN  THE  CHARGE 

What  has  been  said  sufficiently  disposes  of  appellees' 
argument  directed  to  errors  in  the  charge,  that  it  was 
proper  to  charge  that  the  driver  John  could  assume  there 
would  be  no  negligence  in  the  operation  of  the  locomotive 
and  that  it  was  proper  to  deny  an  instruction  that  until 
put  on  notice  to  the  contrary  the  railroad  men  could 
assume  that  the  automobile  would  stay  clear  of  the  train. 

No  real  argument  is  presented  to  meet  the  claims  of 
the  other  errors  in  the  charge  specified.  We  rest  on  our 
opening  brief.  Of  course,  if  we  are  correct  in  the  positions 
heretofore  taken  as  to  the  conduct  of  the  driver  it  will  be 
unnecessary  for  the  court  to  consider  the  specified  errors 
in  the  charge. 
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CONCLUSION 

Plaintiffs  tried  their  case  as  fully  as  they  could.  The 
negligence  of  John  Souza,  the  driver  of  the  automobile, 
is  apparent  from  his  own  testimony.  New  trials  are  not 
awarded   to   permit   a   plaintiff-witness   to   repudiate   his 
own  testimony.  A  motion  for  a  directed  verdict  and  a 
motion  for  judgment  notwithstanding  the  verdict  having 
been  made,  the  judgment  so  far  as  the  driver  John  Souza 
is  concerned,  and  the  judgment  for  damages  for  the  death 
of  the  father,  should  be  reversed  with  direction  to  enter 
judgment  for  the  defendant.  So  far  as  the  case  for  damages 
for  the   death   of   the   brother  Edward  is   concerned  the 
reversal  should  be  for  a  new  trial  so  that  the  case  may  be 
tried  and  submitted  under  appropriate  instructions  as  to 
the  conduct  of  the  driver  and  so  as  to  submit  to  the  jury 
whether  from  all  the  circumstances  the  inference  should 
be  drawn  that  the  brother  Edward  had  as  much  business 
interest  in  the  possible  venture  which  all  three  had  in 
mind,  as  to  the  father  and  the  driver. 

Dated  at  San  Francisco,  California,  September  11,  1949. 

Abthur  B.  Dunne 
Dunne  &  Dunne 

Attorneys  for  Southern  Pa- 
cific Company,  Appellant 
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